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85 How granted. 


Ving grahte a liberty to another, he 0 We the grant by 
words ecpre ſsly enoting what liberty is intEnded. — 
Or, the king may grant by general words, which relate and have - £44 
reference to ſome ſpecialty ; as, if the king grants to a town, that by” 
they ſhall have juſtices, who ſhall have ſuch authority and power as 
any other juſtices in the county have, it will be good; for the ſpe- 


8 to which the general words refer, Is well known. 20 H. - 5 : 
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L A Cuſtomer lodges bills of exchange in N ; 
generally, and when the banker atvahces'm morgan 

plies it to the diſcount of ſuch of the bills as happg# ic 
value to the ſum advanced, but without en red 
effect. This does not 3 the ban 9 general En 
other bills in his hands, but he may retain them in order to ſecure the 
payment of his general balance. Davis V. Bouher, B. R. H. 45 Geo. 3 
5 T. K. 488. 

[An agreement entred into by a number of trad preſſers, Q. at 
a public meeting, that they would not receive any more goods to be 
dyed, but on condition that they ſhould reſpectively have a lien on 
thoſe goods for their general balance, is ot im law; and any one 
who after notice of it delivers goods to cither of thoſe 'perſons, muſt 
be conſidered as having aſſented to thoſe terms, and cannet demard- 
his goods until he _ By the balance of his neral account. Kirk- 
man v. Shawcreſs, B. . 35 Geo. 3. +2 R. 14. Viale Mer. 
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OF 'C 7% | 1 15 . quod tempore . fair copia negotis⸗ 

forum, N ummeati 1 e celebre. 4 Inft. 247. . 
The city of London cbeinFicſtroyed by the Danes, an. 839, was re- 

ſtored 4 encompaſſed. with walls by king Alfred, an. 886, which 


: having bgen often repaired were rebuilt an. 1477, from the Tens 

at Aldzate, and ſo to Biſbopſgate, and ſo to Cripplegate, then Alderſgate,  —_ .} 
be - Newgate, Ludgate, and to Fleet-ditch, and ſo to the Thames, 643 We 
on perches, via. above two miles in circuit. 1 Sti, 9. 11, 12. = 
ne Ihe antient wall paſſed thro' the Tower, for which reaſon all within 8 
alt the Tower that lies upon the Weſt part of the wall is within the city 5 
rg .of ap wy and all upon the Eaſt 21 lies 1 in the county of Middigſex. 
3h 3 94 : 
er- ̃ #3 the time of H. 3. the city was divided into 24 wards, where- 


of . — lies extra murum, Bi i/hopſgate, Cripplegate, Alderſgate, and | 
Farringdon, in part extra, in part intra murum. 1 Stow, 347. 
By parliament 17 R. 2. Farringdon extra was ſevered from Far- 
ringdon intra, aid made a diſtinct ward. 1 Stow, 347. 
5 By charter 1 Ed. 3- made and approved in parliament, the king 
cer, granted to the citizens and their ſucceſſors the vill of Southwark cum 
2 pertinentrs, folvendo the uſual farm. 2 Stow, 3. (Vide Priv. Lond. 14.) 
By patent 4 £4. 6. the king gfi@nted to them his manor and borough 
of Southwark cum pertitientiis in com. Surry, the meſſuages and lands 
near the borough of, Southwark purchaſed by H. g. of Ch. duke of * 
Suffolk, except Southwark place and. park, the priſons of the King's . $-4 
Bench and Marſhalſea ; er quod inhabitantes de Southwark int ſub gu- ” 
bernatione, &c, of the city as citizens and inhabitants of London 
u Stow, 4. 6. (Vide Priv. Lond. 20... . 
6 , of After that grant, by an order of the court of 254 wy alde 75 
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E A Cuſtomer lodges bills of exchange in the 
generally, and when the banker atvahees'im Me 
plies, it to the diſcount of ſuch of the bills as happy 1 
value to the ſum advanced, but without ſpeciaMexedl 
effect. T his does not valid the ban eneral I 
other bills in his hands, but he may 1 4 in order to ſecure the 
payment of his general balance. Davis v. Bowher, B. R. H. _ 3 
5 T. K. 488. | 
[An agreement entred into by a number of dyers, preſſers, c. at 
a public meeting, that they would not receive any more goods to be 
dyed, but on condition that they ſhould reſpectively have a lien on 
thoſe goods for their general balance, is 15 in law; and any one 
who after notice of it delivers goods to either of thoſe 'perſons, muſt the T; 


be conſidered as having aſſented to thoſe terms, and cannet demard- of Tha 
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7 aon, quod rempore Neronts frat copia negotias) 
herum, nmeatu game celebre. 4 Inſt. 247. * 
The city of Lande being Reſtroyed by the Danes, an. 839, was re- 
ſtored n encompaſſed with walls by king Alfred, an. 886, which 


| having bien often repaired were rebuilt an. 1477, from the Tower to: 
at Aldgate, and ſo to Biſbopſgate, and ſo to Cripplegate, then Alderſvate, 
be | Newgate, Ludgate, and to Fleet- ditch, and ſo to the Thames, 643 
on perches, viz. above two miles in circuit. 1 Stor, 9. 11, 12. 
ne The antient wall paſſed thro' the Tower, for which reaſon all within 3 
uſt the Tower that lies upon the Weſt part of the wall is within the city 2 


_ .of * gs and all upon the Laſt part lies in the county of Midals ex. 
rhe Inft. x 
er- : Fife the time of H. 3. the city was divided into 24 wards, where- 
of Portſcken lies extra murum, Biſhopſgate, Cripplegate, Alderſgate, and 
Farringdon, in part extra, in part intra murum. 1 Stow, 347. ee 
By parliament, 17 R. 2. Farringdon extra was ſevered from Far- 
ringdon intra, and made a diſtin ward. 1 Stonw, 2649 + 
: By charter 1 Ed. 3. made and approved in parliament, the king 
cer, granted to the citizens and their ſucceſſors the vill of Southawire cum 
£ pertinentiis, ſolvends the uſual farm. 2 Stow, 3. (Vide Priv. Lond. 14.) 
By patent 4 Ed. 6. the king glanted to them his manor and borough 


of Southwark cum pertinentiis in com. Surry, the meſſuages and lands 8 
near the borough of Southwark purchaſed by H. f. of Ch. duke of . - 
| Suffolk, except Southwark place and park, the priſons of the King's $-+ 


Bench and Marſhalſea ; er quod inhabitantes de Southwark. ſint ſub gu- 
bernatione, &c. of the city as citizens and inhabitants of London To 
2 Stow, 4. 6. (Vide Priv. Lond. 20.) 2 
Alter that grant, by an order of the court of . N and aldergagilth 
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| (505 tent af ection. . 1 
e ward rate e ex his 4. to th bars hear 
Fitechaple, and from the Nou of Lord Bourne B. 
gate to that place in, the Thames, to which an horft 
it at low-water, cah throw hi 
partam. 1 Stow, 348. | 
\ This ward was granted emp. Edgar to hikes kriug 
land, with liberty of a guild in perpetuum, and 1 775 
to che canons of the Holy Trinity, temp. H. | 
2 walls of the city. 1 Stow, 348. 
The prior of that houſe was from the 
of the city to have the government of] that ward aj 
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the dillolution, the alderman is elect as oth as 
Citizens, 1 Sw, . 8 898 1 0. 
And therefore, the Eaſt part of th ober, St. therine's, £Eafl * 1 

Smithfie/cd, (21. as to S/. Cathirine's, Eaſt Smithfield, and part of - 
Tower-lill,) Tower-hill, ther Minories, ſtorehouſes, and & Botolph's oy 
R pariſh, which lie in that ward, are within the liberty of he city to- By: | 
wards the Eaſt. (Vide 1 loro, 349, Gr.) 1 85 
So, in Biſhasſgale ward, from the gate to the bars ara St. Mat R = Þ 
Spittle and = it Houndſditch, in this ward, is part of the fuburbs, and \ 4 | 
* within the liberty of the city. (/ ide 1 Stow, 421.) ke 
In C 3 ward, Forer from the North of Sz. Giles church | eile 
thro' Mor- laue to Peſteru—- lane En Incar Moorgate, with ali houſes, Fd 
gardens, and alleys to Acorfields near Vir ſour y-court, the alleys and | B 
buildings about 17cor-lanc, part of Grub-fireet, Wh "ecre/s-/treet, to the Shes, 

end of Beech. laue, Nederiſiiſbreet up to the poſts in Golden-lane, and the 
part of Barbican are era MUuUrUm. (/ ide 1 Sts 770, 5 582 a. ö * * 
In Aller/pate ward, extra murium are Alderſgate fireet as far as Bar- 9 3 
bican and J.aug-iane, and Geſwell-/tre ect, to the bars. (Vide I Stozo, 601.) 0 


Lurriugden ward extra Newgate and J. udgate extends towards the 
Weſt to the bars in St. John, 2 e, the bars in Hollorn, and Temple 
Bar. (Vide 1 Stow, 711.) 

By charter 4 £9. 6. the mayor, eemmonalty, and citizens of Lon- 


75 din, halt haye like juriſdiction, Sc. in Southwark, &c. as in London. [T 

4 (Vide 2 Stu, 4. 6. and Priv. Lend. 22. ) . Vide ante (A). bein 
.% By charter 20 Septernber 6 Jace the juriſdiction of the 1 or, com- 5 
\ "Y J nay 3 right, 
% A monalty, and citizens of Londa, igll. extend thro” the ſeveral circuits, in hie 


e. of Duke 5-place, Great St. Burtholomew, aud Little St. Bartholo- 
gg, Dlackfiiars, WP Wfriars, and Colds Harbour. (Jide 9 | 
5 . 24. 0 F , | | * ö k | 
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Fog Fe 11 25 3. the: barons of London may nos 4 
t for the government of the city, ſajas he be La 
ent to our juſtices, and ſworn to be faith- 0 


e 186, Sc. 4 450, Oc. and (Priv. Lond. 6, 7.) 


zer. by charter 26 £1. 1. if the king and 
| the ire hor of the Tower. (Vide 2 Stow 186, 
4 ane Fe Md. 9. 11.) 
Eaft Before and ſince the duell, to the time of R. 1. "an was 
| os governed by ort: reeve, 3 and 1 KR. 1. by two bailiffs, and after- 
pts wards by a major appointed by the king, but 10 John the king 
NN” granted ghd e a mayor de Jeigſ s ——_ 2 duft. 253. Vide 
2 Stoa, 40.) 
fary\, hy charter 1 Ed. 3- the mayor of Latin ſhall be named in every f 
and \ commiſſion for gaol-delivery of Newgate : and ſhall do the office of 
 <ſcheator within the liberties of the city, ſo as he take oath to exer- 
urch FF iſe the office, and to anſwer to the king as he ought. (Vide Priv. | 
uſes, Lond. 12, 13. 
and By charter 2 Ed. 4: the may or, recorder, and aldermen that have 
) the been mayors, ſhall be conſervators of the peace within the city; ant 
and they or four of them, zuarum the mayor to be one, ſhall be juſtices of 
oyer and terminer there. (Vide Priu. Lond. 16.) | 
Bar- By charter 14 Car. they, or the aldermen, not mayors, ſhall be 
501.) Hjuſtices, and four of them, quorum the mayor, or recorder to be one, 
s the may hold a ſeſſions. (Vide Priv. Lond. 26.) V ide poſt. (K 6.) 
emple [The juriſdiction by 1 F. 1. c. 22. concerning lcather-cutters, is 
| not in the mayor perſonally, but as the head of the court of ſcilions. 
Lan- Rex v. Williams, T. 30 831 s. 1 B. M. 385. 
don. The lord mayor's watermen are not, as ſuch, privileged from | 2 
being impreſſed; but tho“ not exempted, it would be: an abuſe of the K. 
com- right, to preſs hack if they were i" the act of rowing the lord mayer * 
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2 Inft. 126, E.-. Xs 
Vide Certificate (B). WE; 
Ly Noa 4 (F) Common-Councilk Tos Rh 
Court is held at Gui/dhall before the mayor, a 4 
mon- council, (vide the ff. 11 G L 
whenever the mayor appoints. (Vide 0 
The mayor and aldermen ſit by th BB 
repreſent the commons of the city, by t Ml 
The court of common-council make  W:+ -* 
within the city and the liberties. Bid. \ 
So, they annually chooſe a committee o 
cominoners for [leaſing the lands of the city; four aldermen and ] 
eight commoners for, the management of the lands given by Sit tc 
Thomas Greſham ; a governor, deputy governor, and aſſiſtants for the ir 
management of the city lands at Ul/er in Ireland. (Vide Priv. Lond, tl 
o, 351. , | 
3 elect to the offices of common- ſerjeant, town-clerk, and ju 
common crier, (Vide Priv. Lond. 35 2.) | 3 IS 
No alien ſhall be admitted to the freedom of the city, without their 
aſſent. (Vide Priv. Lond. 35 2.) OL wp 
„ 4 Ss. |  -B. ® 
BY charter H. 1. the citizens of London ſhall hold Middleſex in di 
farm at 3000. per annum, fo as they place as ſheriff, whom they * L: 
Will, of themſelves. (Vide 2 Stow, 4 50, Sc. and Priv. Lond. 3.) == 
By charter 1 Fehn, the king grants and confirms to them the ſhe- | 
riſffwick of London and Middleſex, with all cuſtoms belonging within J 
the city and without, by land and by water, paying 300 J. per annum all 
at the Eaſter and Michaelmas Exchequer. (Vide 2 Stow, 450, Cc. P, 
and Priv. Lond. 5.) IF ; 8 | 


* But by charter 11 H. 300 bicecomites 7 * ad Saccariveh de biie 
. cad diflum vicecomitatum pertinent. 4 Infl. 25 2. 
| "I 4 5 L Fr 


1 


» - 
. 
. 'S : 
> * , | 
as a 
af ; 4+ k 
7” v 2. 2 Sos 
: 4 = 4 
4 % 1 5 
ng 2 
| l | o 
bt * : " * a - IA * „ ad 5 
. . * . 
* 5 
8 & * R . 
; : 7 1 — . * N 
I : x" 4 £ : * 
5 f 8 
; p 0 o 4 =" , 
4 . i 
_ 1 7 * 
- a 2 CA 40 
* * g _ * = 7 = > G -” * * f 
* 7 N f 
" 0 F 
g q ©. 
A, - A | ; 
4 - * 


Pp 
s 
1 


* 
4 

2 1 
8 

. 
8 
* 


R 
— * 


HE chan FT 
Dy. 57 N TO"; 


| by et m, bing taken 
n & oe it belongs to 15 70 


1 goes in ſucceſ 5 EI 1 
for. K. 48 65. Vide „„ 


ky ſue the 3 or upon ſuch 

. the nature of an elegit, to a ſer- 

of his court; <q (hall ee do execution acc 

. 2. 18, R. 4 CM. G5. * 
Ed. 3. the ſerjeants at mace in the eh hay bear 
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. irter 48 2 4. confirmed by parliament 3 H. 8., the king 


e ÞY 

d = ol B granted, fur a debt of 7000 J. remitted to the king by the city, 

it to the m yor/and commonalty and their ſucceſſors, the oflices of pack- 

IC ing all clothes, ſkins, and- other merchandizes within the liberties of 

d, the city, as well denizens as aliens, and the overſight of opening all 
merchandizes cuſtomable, brought to the port of ſafety by land, or 

d water. (Vide Priv. Lond. 19.) 

ir MS) Portage. 


So, 15 the dame charter, Ed. 4. granted to them the carriage Fr 
Portage of all wools and other merchandizes carried in London from 
a the Thames to any ſtrangers' houſes, wel retro., and of other merchan- * Zo 


in 1 dizes to be carried, being in any houſe lor a time. (Vide Priv. — 
N Lond. 19.) | , _ 
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n So, by the ſame charter, E4. 4. granted to them ah garbling of F 

W all Ipices, and other W that gn to — e (Vide hd K 
co . Lond. id! e * 5 
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| 1 By the ſam A. 4. 
"Toner of the city whom they pl ale. 
o, by charter 2 Eu, the my Fa 

155 0 mayors, ſhall _” 4 $6.-0f "the peace Ok me 
well by-and as by water. So, by charter 6 7ac. & Jp 
and the aldermen who have not been mayors, c. 
And they or four of them ( eis mayor) G. 
oyer and terminer within the city and liberties, td 
things belonging to juſtices of peace ¶Vide Priv, 0-*0:):.-% 
So, by charters 6 Fac. & 14 Car. they andy tl = Fa: 
mayors, whereof four (of whom the mayor og rec . 5 N 
may hold ſeſſions. And the ſheriffs, Oc. ſhalt ie ne nk — 
(Lide Priv. Lond. 24. 26.)  % 


(K 7.) Office of the Grggt Beam, Wig. Ye Ne 


1 1. * 
So, by charter 22 H. 8. the Hng granteſſ he oſſice of keeper of the 
great beam and common balance or weigh within the city of London. 
for weighing all merchandizegs of Avoirdupois, and alſo all weights, to | 
the mayor, commonalty, and itizens of London, and their Neeeſſors ; the 


and they ſhall have tronageg, viz. the weighing wax, lead, pepper, 
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as. 


Sc. and like wares for ever. {Vide Priv. Lond. 20.) | the 
And the charters 12 Ed. 2. and 1 H. 4., to the ſame effect, are | 
confirmed, and they ſeem to have had it time out of mind, &c, _ Lo 


By charter of H. 3. no ſtranger ſhall buy goods till weighed at the 
king's beam, on pain of forfeiture. (Vide Priv. Lond. 10.) 
And therefore a bye-law, that a foreigner who ſells goods uſually 
ſold by weight ſhall pay 13 5. 4 d. ſor every five hundred weight, if 
he does not bring them to the city-beam to be weighed, will be good. | 
R. 1 Lev. 15. 1 Keb. 32. 35. 39, *© | RR | 
380, by charter 1 H. 4. the citizens ſhall have the office of gather- 
ing the tolls and cuſtoms in Cheap, Billinſgate, and Smithfield ; and 
tronage, viz. the weighing of lead, wax, pepper, Sc. and like wares 


x 
2 # F* 


within the city for ever. (Vide Priv. Lond. 1 5. 5 Ny 
| By charter 3 Ed. 4. the king granted to the mayor, commonalty, 
= and citizens the tronage, weighing, meaſuring, and laying up of all 
r wool which ſhall be at Leadenball, und no other place within three 


miles. (F:de Priv. Lond. 18.) 


(K 8.) Cuſtody of the Gates, Sc. 


So, by charter I H. & the citizens of London ſhall "I the ney” 
iy of ed } Ludgete, and all other gates and poſterns in the 
Ja ide 2 | | - : 7 
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| £4 cher n 
[But he 8 

| an . of 
Fa ter H. 2. aff 
He gh kchildwite,? 


803 | Mat Ee hen be free © 
ide Priv. Lond. 4.) 


a ny 55 Peer 26 Ed. "=p Hage, and mura 7 lng* . 
| "Frngdg a all our de wh lier Priv. Lond. 11. J HE: 
So, bees A. I., H. znd I 1 U, none of the citizens of \, * 


a 4. to ternibh' while they continua ſo⸗ and 
2 nd have alſo been mayor, ſhall not be py in 
bail . recognizances, or inquiſitions out of, the 


paive their privilege, and * to be 
dleſex. eclher v v. Eaſft- India * 


| „ 
from Suits out of the City. 
London ſhall not plead o out of 


r the kity in any plea. 
y charter H. 2. and 5 R. 1,, cep pleas of 5 tenures, 
the king's moneyers, and miniſters. * 

So, by charters 1 7%, and 11 H. 3., and 1 Ed. 3. (Vide rims 
Lond. 3, 4, 5. 8. 14.) 

So, by charter 1 Ed. 3. no freeman ſhall be impleaded at the Ex- 
chequer, or elſewhere, by bill, unleſs it concern us or our heirs. (Vide 


at Lond. 14.) 
L 4.) Excuſed 40 Offices. „ 


| ths; by charter 1 Ed. 3. 9. the citizens ſhall not be compelled to 90 
or ſend to war out of the city. (Vide Priv. Lond. 13.) 

Nor, by charter 2 Ed. 4., ſhall aldermen be made collectors, aſ- 

ſeſſors, &c. of tenths, fifteenths, taxes, ſubſidies, or other impoſitions 


granted to us or our ſucceſſors ; and if elected, ſhall forfeit nothing by 
_refulal, Sc. (Vide Priv. Lond. 16,). 


(1) The Privileges and Cuſtoms of London are on- 
firmed by Parliament. 
B the f. M. CI. ꝙ H. 3. civitas London habeat omnes ltertats ſuas : 


antiquas & conſuetudines ſuas. 


By the ft. 7 R. 2. Rer. Par. nu. 37. (not Printed the citizens. 
_ Monch ſhall enjoy alt their liberties ume 6 3 zi non fugrunt, 


vel abe, and nnn w _ Wn 7 =” 3 
E., & — 


». 2. 4. & 
=. IF 24+ 


mayor, eſcheator, Wn; 0 
* But a cuſtom, that 


| * 
And tho' the cof 4 
as * 
parliament, thegk F 
oſlicer there: 


0 Ks: om bil us 

empt from the office "conſtable, Pts good. 1 8. 
court cannot iallyakom Ot ce) of a cull 5 
chem muſt be aſſidavſt of it. 2 . 1 aftwwick, Hy 
Hunt, T. 5 G. 1. Driver v. Colgate, K. 12 G 2. 
P. 16G. 2. 4 B. M. 2032.] 5 
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(N) Cuſſonts of London, oi 0 


i 


> (N 1.) In Actions and 


BY the cuſtom of London, an action of continual 
ſpecialty. (Vide 22 Ed. 4. 2. a. * oy 
Courts, (O 1, Oc.) | 2 
So, debt lies in London upon a x a he 
146. and 1 H. 7. 22. a.) * 4 
And lies againſt au executor upon a fighp 
8 Co. 126. a.) * | 
And alſo againſt an adminiſtrator ; for 2 was ſuable as executor | b 
before the /. 31 Ed. 3. 11% Cro. El. 409g. 5 Co. IN | 
So, debt lies againſt pledges by parol. (43 £d. 3. 1 . 1 Ed. 4 
G. a.) 
So, by the cuſtom of London, aſter a plaint entre | in the compter, 
a ſcrjcant may arreſt, without proceſs. (9 Co. 68. Cro Car. 196.) 9 
After a debt levied before the ſheriff in his court, the ſheriff may | 
direct the ſerjeant ore tenus to ſummon or attach the defendant with- 
out warrant, and upon nibil returned to arreſt, ad habendum corpus at. 7" i 
the next court. 
| So, by cuſtom, debt lies by an obligor who pays the whole debt . F 
againſt the other obligor for his proportion. Lat Priv. Lond. 148. * ( 
£ 


and Mo. 136.) 1 : | 

"So, for lands in London, an action lies in Londen, and not elſe= * _- an 

where. (4 1ſt. 247.) 1 30 
And it cannot be removed by 10ʃt, or pone. 2 Inft. 324. =.” 

But upon a foreign voucher by the /. Glo. 12. there thall be a fum- «© © P, 


ns ad warrantiaandum. 2 Injt. 324. Vide Courts, 0 2.) 

o, upon a plaint againſt A. in the ſheriff's or mayor's court, upon | | 
a ſuggeſtion that B. is indebted to 4., and proceſs againſt B., if he d 
does not deny the debt, it ſhall be attached in his hands for ſatisfac- 3 


tion of the debt by Z. 22 Ed. 4. 20. [2 Bl. 834. 3 Will. 20%. net 
Dong. 378. 4 7. Roa 1 (A). n ch 
And this rec very . foreign attachment may * pleaded by B. in 7 Fo 
oe again N or. the _—_ or given in evidence upon #or 4 
* $40 F | T 58 | 5 g 
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Hanot be removed, "+ 


75 4 bebo 
anden by Ftiora af 
: aion again{l8 T | 
meas from 00 1 8 : 92 
courts th Nea cuſtoms wits — 
Rc ſuperior C A 9 | all cannot take notice | 

"if .of London, in Ho. TJ are ified or proved@@Blac- 
. R. E. 20 b. 3. Deugl, 378.) | FR 
(uch cuſtoms are certified, ſee Plum- 

8. 1 Burr.-248. ] 


0 2.) In regafd to Apprentices, 


London, every one above 14, and under N, may 
ice to a freeman of Lenden, by indenture for 
| be * to ſerve. (Pal. 361. 2 Rel. 


4 


man may £ Ke for her apprentice any wo- 
FPriv. Lond. 307.) 
S38o, a ſem or ther, the wife of a freeman but ſhe ſhall 
be bound by „r ts the huſbands... 1bid. | 
So, ele may be bound ght, nine, or ten years. Bid. 
If the apprentice departs from his ſervice, or breaks the common 
covenants in the indenture, an action lies againſt him, tho? he be an 
N infant, by the cuſtom of Londen. (Vide Priv. Lond. 208, 109. and 
. - Pal 361. 2 Rob, 305.) 
So, by the cuſtom of London, every indenture of apprenticeſhip 
ought to be inrolled within a year before the chamberlain. (Vide 


* 
5 


< « 4 


Iſewhere, out of the city. (Mo. 136. 


q Priv. Lond. 107. 303. Pal. 361. 2 Rol. 3os.) 
And the apprentice ought to be preſent at the time of inrolment. 
. Fa.. 361. 2 Kol. 30ß.) 


If the apprentice refuſe to appear to be inrolled, the maſter ma 
| _ the indenture, which will be tantamount. (V ide Priv, Lond. 
oz. ; 
If the maſter neglect the inrolment within the year, the apprentice - 
may be diſcharged from his ſervice. (Vide Priv. Lond. 109. 3y =» 
Pal. 361. 2 Kol. 305.) | 
So, by the cuſtom of London, an apprentice may be aſſigned to an- 
- _ Other maſter of the ſame trade before his company, and afterwards 
before the chamberlain, and ſhall be bound to ſerve the ſecond maſ- 
"> 4 © - ter for the whole reſidue of his term, and the'firſt maſter ſhall be os. 
? charged. (Pide Priv. Lond. 108. 304.) . J 
But if the apprentice be aſſigned before MScompany, tha not bes . 
fore the chamberlain, the ſecond maſter is not vw to mai * 
nor = apprentice to ſerve him. (Vide Privig 7 77 
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mmaſter to appear by High 7 1 04 the Wei 
him to his remec; | 3 S 
It the maſter Wl 
* © corder ſhall ſend hill 
.**% 80, if the appreni 
the beadle for him, at 
+ 7 otherMe puniſh him 38 
Pri. Lond. 303.) if 
ns So, for a rcaſonable cauſe the apprentice may bgl 
his apprenticeſhip. - (ide Priv. Has 306. 
And for that intent, the apprentice brings his indewti 
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5 to an attorney in the mayor's courkzw who gives a nao 

; the mafter, to inform him of the intent, and for M 

; four courts ſhall make a ſummons to the maſters pal by 5 
. cauſe to the contrary. Lie 1 

6 If the maſter appears by attorney and tyveries th +l 
1 tried, and according to theMrdict the apprentice 
* or not, but without coſts. 12 307.) * 1 
1 72 * 

] * 3 
5 - SO, a bargain and fale by huſband and wife, of the wife's lands c 
£94 within London, binds the wife, being examined before the mayor. '9 
2 (Vide Priv. Long. 123. 148. Hob. 225. Cro. El. 869.) Vide Baron 

. (G4) © J 

(N 4.) By deviſe.] So, by the cuſtom of London, a freeman ma 5 
deviſe his lands, &c. in London. (Vide Priv. Lond. 1 56.) 

By charter 1 Ed. 3. the king granted to the city of London liberty i 

to deviſe lands in martmain, as was uſed in time paſt z and therefore, 
they may deviſe in mortmain, without licence. 2 Inft. 21. Cro. Car, 5 

ng, 455: 517: 576. LO ; = 4 l 
o, by cuſtom, a joint-tenant may deviſe his purparty, and it wi 2 
de a ſeverance. (Jad Priv. Lend. 1965 | EE 105 1 my | . 
© But a will of lands in London ought to be proved in the huſtings, — 

8 and there inrolled. Bid. | | Pp 
Ne ME | 3 ; 3 7 

* So, it ought to be proved before the ordinary, and afterwards in 5 
| . te huſtings. Co. Car. 396, 7. Vide Deviſe (do): F +. 

. As to he cuſtom f Landon in reſpect to orphans, and to the diſ- N. , 5 


ot a reeman's perſonal eſtate, vide Guardian, (G 1, 2, Se.)“ 
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© . 4 1 The. 
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as. But hou Anndt bp 
| he anticnt 
4 Nu/ang Ms 
repair of "ll 
q ladders 1 16 q Ly 
d. 59.) IJ | 
break the foil, | ſe 1a. | 
= builder of 17 8 iſe in London, on a new found 
| alf of his & Fo r. ide wall on his neighbour's vacant 
© 

by.” c. 28. is ved to party- walls between houſes, 
to r ſtables. Rex v. Pratt, I 
| 1 2 

ects the thicknefs of party moi prohibits | 
ops on the round ſtory, to project only 

WM ſtreets 30 feet wide; and 
| i the e & in wider ſtreets: and con- 
{,- tains many "other SE nk for buildings in the bills of mortality; and 
= — Zadie ancras, and Che!ſea.] 


25 (N 6. ) In regard to Trade. 
N 6.) A eattzen' may trade where ho plehſes.] By charter Z. 3. the 


king granted, that the citizens of London may traffic with their mer 
chandize where they pleaſe, as well by ſea as land. bs ide Priv. Lond. 
9.) Vide Trade. 

By the cuſtom of Londen, a freeman having ſerved in 1 London, a 
prentice to a trade for ſeven years, that ufes buying and ſelling, may 
leave that and uſe another trade of buying and ſelling. Cro. Car. 361. 

17. 

And ſuch cuſtom ſhall be RY notwithſtanding the f. 
R. Cro. Car. 347. 516. Vide Praſcription, (F 3.) 

But a freeman of Londygcannot uſe a trade, contrary to the A. 
5 El. 4., when he never ſerved as an nee for ſeven years. R. 
I Sid. 427. 

[It is a good cuſtom to the porterage of corn, roots, 22 belongs 
to the city from Staines Bridge to Yendal in Kent, and the byc-law is 
good, that none but the company of free porters thall carry it, on 
penalty of 20s. Fazakerley v. Wiltſhire, T. 7 G. Ludlam v. Bradley, 
P.13 G. in C. B. Robinſon v. Webb, T. 2 G. g. B. R. Str 462.) 

„ fltw-u good cuſtom, that perſons to be admitted to gordon be 
obliged to ſwear on the New Te _——_— Ren . Be, 7, 12 G 

| „ Sir. 1112. BE” 

By. /. 14G. 3. c. 87. driver of com in the bills of moral 3» 
-Wilbchaving, convicted before one juſtice, korfeſßz from 20 f. to 36 
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La B 2 


af Fogg 


4 alone _— be in Il 
(A 2.) A 
[On this cuſtorn ; 
in the city courts; Þ 
court, the huſband. 
Caudell v. Shaw, B. R. Fe. 
[On this cuſtom alſo a 22 2 1 is able 
of bankrupt, and her aſſignees are ntitled to „% 
due to her in the courſe of her tas. bs urr. 178 


Ns.) 4 rreigner camot bity or Jell/ avithin the 

By the va, of Londm, ep to a to the libeg 
buy or ſell to any ſtranger to the liberties therg 
of him and his family, and-not to ſell again, 
wares within the liberties of Me city; and«ff'theyf 
be fofeited to the 1 . and Commonalty. 174 


Cro. El. 35 2.) _— - 
3 And this cuſtom is explained and conßtmed by "arter 20 H. 7., 7 
| and it is recited there, that it was 2 by #5 20 . ids 
Priv. Lond. 19. 3 gh 


by Right Patent in Liniks. 

Wh. | Vide Droit (D). 
Tithes in London. 
Vide Diſmes, (M 6, 7.) 


I LORD. 
2 Lord of a Leet. | | 
: * | | 27 Vide Leet. | VN 
ö Lord of a Manor. 
Vide Copyhold.==Diſmes, (C 4.) 
. 
\. " | Lords Spiritual and Temporal. 
TH Vi ids e 6: 7 Perſons, (C 1, 2. Farliamum.— Scotland, 
N "1 (D 4.)—Serement (C). 


| Lord's Day. 
Vide Temps, (B 3.) 
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MAI N T "EN AN 0 = 
aintenance ; what (hall be. 


. 19 By the Common Law. 


CE is hen a man maintains a ſuit or quel to 
. Lech n rance of . Co. L. 368. b. 2 1nft. 208. 
al, or fette 0. 369. a. | | 
it will be maintenance in any one, who unlawfully 
ts a plaintiff or demindant, tenant or defendant, in 


FR 


AM the diſturb 
212. 4 
And it is 
And therefor 
fuſtains or fußt 


- a cauſe pending in ſuit, by word, . countenance, or deed. 


2 Inft. 208. / 
As, if a maſter fee rounſel out of his own money, or ſpealcat the bar | 


for his ſervant. R. Mo. 6 | 
So, if a ſervant retain an | attorney to 3 a ſuit for his maſter, 


without the conſent of the maſter. D. 2 Rel. 77. 


(A 2.) Champerty. What ſpall be.] If he who maintains another 
is to have by agreement part of the | Saw or debt, Sc. in ſuit, it is 
called Champerty. Co. L. 368; b. 2 If. 208. 563. Vide poſt. (A 5. "2 


— I, 2.) 


Or, if he agrees to have à rent or other profit out of the land. 

Ca. L. 368. ö. 2 Infl. 209. 563. « 
Thoꝰ the agreement be by parol, or by deed. 2 Inft. 209. „ 
Tho' the agreement be with a däceiſor, tho he has no right in the 4 

land. 2 Inf. 563. 

Champerty is the moſt odious ſpecies of maintenance. 2 In 92 498. 

And was an offence by the common Iuww. Vid. 

And now by the /,. W. 1. 25. nul miniſter br maintaine\per = . 
ne per auter, les plees en la cour le roy, des terres, tenements, 0 7 auters 
OEM pur aver part de ceo ou auter prop mY covenant Wind 4 
Fer, foit punir a le volunt le rey. 0 I 


pon an 5 
ef ter.” ; 
CS. 


rocurement, . 
of the land in 1 1 Bart @ > thi | 

Champerty oY Nat Nun {al #4 18 Kerben, 1 
2 Inſt. 563. | * | a: 2 
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(A z.) What ſhall not be cha! rt * Mt it will WM 
if A. contracts with B. for a maj = which 5.1 PA 
=o and pendente lite B. con tito A. 2 14 


(A 4.) What ſhall be . by g — 
By the . V. I, 2. cierte de jaſtice, ne de vi 


en quarels en la cour Ie roy, Re. 

So, by the ff. de Dejin. Gon onſp. 33 Ed. 1. * 2. 
by oath, covenant, W Co falſely to move or wa | 
By the J. : Ed. 3. ft. 2. 14+ none of. the king 1 lle, or 
other great or mall by himſelf or other, letter? 2 155 ſhall 

maintain quarrels in the country to the the common law. 
So, by the /. 20 Ed. 344 - hone about the king, een, or prince, 


7 yartier 


. 


or other great or ſmall, ſhall maintain quarrels, c Counce 
Nor, by the /,. 1 R. 2. 4. any of the king's cou Fs, officers or ſeeive; 
ſervants, or other perſon Within the realm. — &C. t 
So, by the / 32 H. 8. 9. all forn.er ſtatutes againſt maintenance, enoſe } 


champerty, Qc. are confirmed. cone c 

And by the ſame Alatute, no perſon ſhall unlawfully maintain or An 

procure maintenance in any of the king's courts, Oc. in any of his N 8 

dominions, which have authority to hold plea of land, ee nor retain the pu 

for maintenance of any ſuit, &c. on pain of . 8 So, 

the lan 

(A 5.) Buying a title, &c.] So, by f. 32 H. 8. g. no perſon ſhall 564. 

. buy or ſell, or by any means obtain any pretenced rights or titles, Qc. But 

: to any manors, lands, &c. unleſs he who ſells, &c. his anceſtor, or 2 Infl. 

: they by whom he claims, have been in poſſeſſion thereof, or of the Or, | 
reverſion or remainder, or taken the rents or profits, by the ſpace. of "ny 

a year before the e on pain to forfeit the value or the lands, 80, a 

Oc. ſo bought or ſold. | is not : 

And therefore, if any one, who has a naked right to dads ſells ſoid. 

them, it will be within the ſtatute: as, if a diſſeiſee before entry ſell 1: So, a 

his land, tho' he has a real right to it. Co. L. 309. a. im tail, 

So, if a difſeiſor grant an eſtate to A. for life or years, remainder is the ne 

to B. for life, in tail, or in fee, B. cannot contract with the diſſeiſee, "EM 

that he hall enter, or recover, and then convey to him. Co. Le F | 5 


369.4 
Bos if a kochen: be = an buſbaud to the uſe of. himſelf for id, 
nd 


. ſells it to | 
ce by him 


gang FI defcended to 


; N * ngfully, he can- 
ia dene ade the heir of 


od a8. - habere facias pYſſe/ſic- 
de pöſſeſſed for a Tom it will 


5 for 
R. Godb. 4% 


right to a term for years, will be 
| 2 eetenſed riget- Co. Z. 369. a. 


Or, Iv kenſed right to a n CL 269. d. 4 Co. 
80, I Ele for years be accepted from A. having a right, and not 
in poff 5 ma ths leaſe be void. R. 1 Leh, X66. 

So, 4 te. s well as the grantog,of a pretenſed right, Oc. 
if he unt Wt Mee within the /. 32 H. 8. and ſhall loſe the value 
of 1 | Ys -. oP 3 369. 4. Vide the worth of the atute. | 

Royal find, that the grantor of a pretenſed title knew 
of i * K. 1 Leo. 166, 7 Y 

0 So, by . 2. 13 Ed. 1. 49. Bancellis.: treaſurer, juſtices, ne nul de 
ö councel le roy, ne clerłe de la chancery, ne del eſchequer, & c. ne puis re- 
ſeeiver eſeliſe, aduoruſon, terre, &c. per done, ne per achate, ne afermer, 
&C. tanque come le choſe oft en plee devant nourg,$&c. It qui encounter ceſt 
thoſe face, ſoit punie a la wolunt le roy, auxibien celuy qui le purchaſera, 

, come celuy qui le fra. 
And therefore, juſtices, king's counſel, or the clerk of a court 


EY cannot purchaſe, or take by gift, land, Ge. i in a ſuit pendente lite, tho? 

: the purchaſe be bond fide, and not by champerty. 2 Inſt. 484. | 

5 . So, if a ſerjeant, counſel, or attorney take a feoffment of part of 
the land pendente lite, in lieu of their fees, it will be champerty. 2 Inſt. 

564. 

a But a purchaſe bond ide by a ; ſtranger pendente lite, is no maintenance. 

q mm 2 it. 484. 564. 

: | Or, if a her enfeoff his ſon of the land pendente lite, for his aſſiſt - 


c ances 2 Juli. 564. 
5 90, a purchaſe by a counſel after a recovery, or a giſt for his fees, 


* is not maintenance, if it was not upon an agreement pendente lite. 
111 "Jp a ſurrender or conveyance pendente hite, by a tenant for life, or 
Ms in tail, to him 1 in reverſion or remainder, is not maintenance ; {or he 
_ is the next in eſtate. Jbid, 
we | Vide poſt. (B). 
L. 7 * N 
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So, if a maſter . tes to Found 
due to the ſervant. Mp, 6. 4 
3io, if a leſſor pays fees, or milntains the ſuit ſor his le 
ment. 2 Rol. 181.“ 1% 4 bo 
[So, if a landlord ſues in ths e of his ten co 15 ig be 
Payne v. Rogers, B. R. E. 20 (io. 3. Doug. 40%. Fg 
[If a mortgagee, not a party in a ſuit, advances | 
the title, it is not maintenance. Sharp v. Carter, 


375. 


So, if a man ** has a lawful poſſeſſion _ conveyance, re- th 
leaſe, Sc. from him who has the right, he will 55 hm the /. | 
32 H. 8. ., whereby it is provided, that it ſhall be awful$tor any, thi 
in lawful poſſcihon, to get by any means the pr th ri or title * 7 
which any perſon hath to the ſame lands, Oc. 26 pet 
If he be poſſeſſed in praſenti, or of a ie or remainder upon 70 
the eſtate of 4, who has the lawful pofleſlion, tho? he never received of 
the rents. Co. L. 369. . par 
So, if a man has a tortious poſſc{ſion, and takes a releaſe or con- and 
veyance from him who hag the right, it is not within the ſtatute, for 8 
it does not prejudice any one; as, if a diſſeiſor takes a releaſe, c. pret 
from the difleiſce. Co. L. 369. 7. = 
So, if a mortgagor redeems a mortgage, and takes a re- aſſignment Sem 
from the mortgagee, he may ſell tho' he had not poſſeſſion for a year. 
Lid. 
So, if a man who has the right recovers the cltate, he may pre- 
ſently ſell it. 16:9. 
Or, if a man be remitted to his antient right. bid. 
So, if tenant for life, or in tail, die without iſſue, and he in the 5 
Wm remainder before entry leaſes to another. R. 2 Leo. 48. Vide 
So, a leaſe for years, to the intent to maintain an ejectment, is for 
not within the ſtatute ; unleſs it be to a great man for countenance | 1 
to the ſuit. Co. L. 369. R. Sav. 95. 
Tho! the leaſe for years be not to his heir, who may maintain, but. 
to a ſtranger. R. cont. Sal. 96. 
* (C) Remedy for Maintenance, 9 
* | (C 1.) By the Common Law. | | 
þ 4 B the common law, champerty and maintenance were inquirable Þ 
before the juſtices in qre. 2 Inſt. 208. | 
„ 7 S8o, by the common law; an action lay for champerty or mainte- 
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1 | | vel as in ie 8 — of 208. 


2 2 Lu. 208, 209. 


I, Il, perſon 1% of 
2 E roy def biens, et des terres le 


22 de fon g pertiel empriſe 


Amper bi 77. 
5 zpernour, 4 Ja value de falls; 
mountor. (Vide 2 Inf. 56 
B be of Champerty, # 


d. - . 3. he ſhall be impriſoned for 
wand make fil e king's pleaſure. 
| 77 R. 2. 4. the king” g? Dune llors and great officers ſha!l 
FA ;prdained by the e with advice of his lords; 
s or ſervants e king, in the Exchequer or other 
loſe their be impriſoned and ranſomed at 
of the realm ſhall ſuffer impriſonment 


"+ 


thelg'F 2 Injt. 208. 212. 563. 
_ . Art. ſuper Chart. 1 1. may have a writ — to 
the jul Wrc whom the plea is depending. 2 Inf. 56 
80% "or by qui lam, & c. upon the /. 32 f. 3 ſor the 
penalt * him who mainkains a ſuit. 


of aſſiſe, ſhall hear and determine, at the ſuit of the king or the 
party, of maintainors, champertors, e. as well as Juſtices in eqre ; 
and it ſtraitned in time may adjourn it into B. R. 
So, an information lies upon the 1. ** H. 8. 9. for purchaſing a 
pretenſed title. 1 Leo. 166. 
But the information muſt ſay, that the ſale was of pretenced title. 
Semb. Cro. Car. 23 3- | 


. Maintenance of Infants. 
8 Vide Chancery, (3 R 6.) 


ALICE. 
Vide Action upon the Caſe for a Conſpiracy, (C 3-)— Aion NOS: the Caſe 


18 for Defamation, (G 5.) Action upon the Gf 15 A (Ab.) 
ya — Fuſlices, on 5s Se. )—=(d 6.) 
mt | M A N, llle of. 
Vide Navigation, 2.) 
M AND A MUS. 
ble (A) When it lies. r 
Fe. ANDAMUS 18 a prerogative writ, introduced to prevent diſor- 8 
. 5 5 1. 2 38 5 . 
ite. f N. der from a failure of Jultice and defect of police ; r therefore x 5 _ 


oughit to be uſed on all occaſions _ -the ay has r 
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ih refore, the party may have an action founded upon any of 


So, by the 4 Ed. 3. 11. the juſtices of one bench or the other, or 


252. 5 5 2. UL , 
Kander is granted g Prevent; 

21 -£ of the n law or fa he 
to the party, except e 


ee . pep. ee 


queen Anne. Pets 


; The ee of nn | 1 Fall extrzjudssfal | 4 
which tend to the breach of the pe It ſſion of the ws * 4 
other miſgovernance. K. 11 G. 98. a4” | ee '* Ss. . 
And therefore, by Writ of manda ii may command be No IT. 
done: as, if an officer elected i in a : „ borough, or | 
"i amoved without cauſe, he may be reſtored by mandamus * 
Ray. 431. bs 8 
An alderman. 2 Bul. 122. te 
A jurat of a corporation. K. 1 1 88. 80 
A common-council-man. R. 2 Rol. 456. J. : 2. fi 
A recorder. R. 2 Rel, 456. J. 30. R. v. Wells, Bb 7 * 21 
. clerk, Piph. 170% Nay, 78. 1 Vent. 7 TT; 22 'T | 
Sti. 457. Vide poſt. (B). . N the 
A livery- man. Ray. 446. K. 
A burgeſs. 2 Cro. 506. Sid. 14. 5 Med. 
A bailiff, ſerjeant, c. R. 3 Rol. 456. J. 20. 32. qui 
So, it lies for einig him, who has right, tho be never had poſ- ma 
ſeſſion of the office; 5, to admit a mayor, alderman, &c. 4 Med. don 
28 $71. 299. * Mo 
To admit a 1 electel in reverſion after the death ak - the 
peta B. dies. R. Poph. 17 Ney, 78. = his « 
An high-ſteward, recorder, Cc. Sti. 355. [] 
To admit him to a freedom, who has a right by ſervice, birth, Er. ele ct 
Ke. 1 Sid. 107. 1 Lev. 91. Roy. 69. wine 
Tho' he broke his covenant in the indenture of apprenticeſhip, by- [J 
marriage, Sc. R. 1 Lev. 91. Vide pot. (D 4.) tion 
So, a mandamus lies for any public officer, who has no other re- 1 
medy to be reſtored; as, for a ſteward of a tourt-leet. © Adm. 1 Sid. Prove 
40. 169. Ray. 12. 30 G 
Or, of a court- baron, if he has a patent for life. Fer. Hale, 2 Lev. | [LF 
18. Vide peſt. (B). a rigl 
For an attorney of the marſhal's court, or other courts 1. Sid. LT. 
n 94. 152. Ray. 56. 94. 1 Lev. 75. hold « 
f Treaſurer of the new. river water. Semb. 1 Sig. 169. * Lev. 123-5; [T. 
Scavenger. 1 Vent. 143. ti. 346. =: of Can 
. Sho. 282. . e 
So, for a maſter of a college. Ray. 111. | one de 
Or, a fellow of a college, where no viſitor is copolated. Dab. with, © 
1 Mod. 82. Ray. 31, Adm. Ray. 111. Cont. 3 Mad. 265. 1 Leu. [e 
23. Adm, 5 Mod. 404. K. cont. Carth. 92. 2 poſt. (B). 18 
To the chancellor, Qc. of an univerſity, to reſtore a perſon to de- CAn 
Dr. Bent ey Caſe, 10 G. Fort. 202. Str. 557. 2 £9. Romy ſtituen 


. They did not ſet out that they hed.a viſitor, or it wo 
„ Hape pu 2 to the pus i in B. R L | 4 


. 


10 | 00! x Gs. 12. . I Sid. 

Dub. Fi. 457. „ 
re N an under. e ay e bool founded * the 
7010. hy e Str. 58. 


Rex v. Balliv. du 
D. Mau. Ca. 18. eg” | * # 
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in the ecclefiaſtica o 
y regiſter. R. F. g. Ma. | 
er of a bill TTY 's court, to have his deputy admit- 
106 . Rex v. Ward, H. 4 G. 2. Str. 


with ens, to telt « ſexton AIG R. Roy | , 
| 4 t. 33. 1 Lev. 16. „ | : 
oF | R. Marx. 101. | 5 | 
be be m— to A. ne per . ve / deputat..; ; if 


0 


—qic t an inferior juriſdiction, or officer, tò re- 
quire th by the duty of his office he ought to do: as, to the 
1 * mayor, Q. of a corporation to admit hind,» 0 has a right to a free- 
| dom, or oſſice. Vide ſupra. 
[To compel the warden of a colle affix the common ſeal of 
= the college to an anſwer of the fellows,” a in Chancery, contrary to . 
his own ſeparate anſwer. put in. Coup; 877. I | 
[To the commiſſioners of the land-tax in A. to compel them to 
N ele ct a clerk to them in the department for the rates and duties on 
vindows, houſes, and lights. 1 T. R. 146] — 
7 (To a mayor to put the corporate ſeal to the certificate of the elec- | 
| tion of recorder. Rex v. York, T. 32 Geo. 3. 4 T. R. 699-] 
— [To gompel a meeting of mayor, aldermen, Oc. requiſite to ap- 
N prove a candidate for a franchiſe. Green v. Mayer of Durham, H. 
30 G. a 1 H.... 
5 (Lo a mayor, Cc. diſapproving, without cauſe, a perſon who has 
a right to be approved and admitted. Bid.) | 
To- a mayor, to proceed to election, where there is a clauſe to - 
hold over. Rex v. Mayor of Helſton, T. g G. Str. 55 5. | 
ON [To elect a mayor after a colourable election of one. R. v. Mayor 
ee 7 G. 3. 4 B. M. 2008.) 
[It may be granted to go on to election of a mayor, tho? there i is 
one de facto. Caſe of Baſſiney, H. 8 G. 2. Str. 1003. Caſe of very 
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= with, T. 14 G. 2. Str. 1157.] © 
Jo | [Bur the ES mayor de fafto muſt alen be made a . | T. 
1 Bl. 445] 1 ; 55 


[And not for: a mayor only, but for other officers: vecelliiy- con- 
ſtituent parts of the corporation, as bailiffs, coroners, dab 
De. Caſe of Scarborough, H. 16 G. 2. Str. 1180.] we 
| By a ang cogitruction of feat. 11 6. 6. + a ee 
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3 B. M. 336] 14 
[To ſwear in | 1 
[To ſwear in d rector ok a charte 
Aſſurance. Anon. P. 12 G. Str. 696. 
'To an old officer, to deliver reco! ds 


cot Pany, as the — N 


* hich concern jug ice 4 


af new one. R. 1 Sid. 3.5 "4 

** [To reſtore to the office of yeoman of the wood-whili be an TT 

15 antient office, and a frechold. Schriven and Turner's Cy P. 2 G. 2. | 
Str. 852.] 


[To the clerk of a company, to dener up bookel r. to the com- 
pany, he being removed. | Rex v. Wildman, M. 4 G. 2. Str. 979. | 
Vide 1 Bl. 50.) oh 

[For the ſteward of a ; borough to attend with the booklh t next 


corporate aſſembly. Calne's Caſe, P. 6 G. 2. Str. 948. + af 
[To the old overſeer of the poor, to deliver the hook; 3 8 


2 
AT 


rates to the new overſeer. Rex v. Clapham, Ta. 


1 Wi. 305. ] . * : , 
To the lord of a wy to adminiſter the uſual oath Wa port-reeve | 
of a town elected. R. 2.88.82. 85. | t. 
[It lies on 11 G. c. 4. Ward of a court: leet to nold a court- l 
leet, and there to ſwear 4 Jur tg z preſent all things proper, that they 
may preſent A., the perſon a hal elected e Rex v. Willis, M. ſe 
12 G. 2. Andr. 279. 8 ta 
[To enforce the attendance nt tenants of a manor at the court-leet, th 
to make a jury. Rector of Wigan's Caſe, P. 17 G. 2. Str. 1207.] On 
[To ſteward and homage of a manor, to hold a court, and preſent 31 
purchaſe deeds of burgage tenements; which, when preſented, en- 
title purchaſers to vote for members. The homage are miniſterial in 1 
this caſe; if the conveyances are fraudulent and not good in law, it 
may be . Rex v. A of aug, M. 24 G. 2. 1 Will. fo 
283. ; 
[To a lord, to | hotd a court- baron, and to the homage to preſent ble 
conveyances of burgage tenements, whether the conveyances appear H. 
to be legal or not. 1 /. Zoo.] 99 
[To a judge of a court of a town to give judgment on a verdict, P. 
- tho? he had granted a new trial, which he could not do. Brooke v. 
Emrrs, M. 5 G. Str. 113.) Na we 
[It lies to oblige an officer to do his duty, tho? there qt a penalty har 
for his neglect. Rex v. Everet, P. 9 G. 2. B. R. H. 261. of } 
[In doubtful queſtions, the court will not determine on motion | 
mandamus ſhall go, that it may come before them on the return. id.] U 
8 Io the ſpiritual court, to adminiſter the oath tòõ one elected church- rate 
Warder. XR. Mar. 22. 66. R. 1 Vent. 1 15. 267. R. Ray. 439. 1 
Tev. 75. N. Pal. 51. R. 2 Rol. 234. 1 15. Mod. Ca. 89. a 
2 "Ra 106, 107. Lui. 1010. K. Carth. 118. R. Jon. 439. . re. 
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— 4 ac 125 lniſt _ ec ' whom it belongs. HE Sid: Ab 

372. pes 2 187 ny a 2 f or «5 7 4 * *. 

[T6 ant adm thalt: not to what perſon. AMO | 
. 3 27 9 0 . 5 52.4 3 — 53 1 > | 5 £ 
"i [To o grant: Sami ET the” ye f kin en a ſuit 
5 . dependdeg if the conſalll demear” Bl. Rep. 640.) 
1 5 I But /is pendens, if the col ay to not appear, is a ſufficient 

' reaſon, to — WP a rule f " Na 25 „s. 


r 


xe : capital/burgefſes of a corporation to 

Mee by the a of two capital burgeſſes, 

ing his a TH v. — E. 35 Geo. 3. 6 T. K. 301. 

Or, & Nes. gted perſon. 2 Rol. 107. 

eee to an ex f. K. 1 Vent. 335. R. Carth. 45 7. 

good return, chat he did not give caution, being an 

inſolvey Is R. Carth. 458. 

e chapter, to admit a prebendary to his ſtall and 

0 5 Dean and Chapter of Norwich, H. 5 G. Str. 1 59.3 

1 nol I T. K. 652.] | 
To n a par ſon to a prebend i in his church. Clarke 

M. 11 G. 2. Str. 1082. Andr. 20.] 
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5 L160 Fto receive complaints Jggplt ſuch perſons, who refuſe 
to pay be ums aſſeſſed upon then, ang to proceed thereupon to 
. levy. Rex v. Benn, H. 35 Geo. 36 198.) 
y | [So, if on an appeal againſt a ccounts the ſeſſions diſallow 
. ſome of the items, and do not order th pverſcers to pay the balance 
to the ſueceſſors, two juſtices out of ion may enforce payment of 
I the balance, and if they refuſe to interfere, the court will grant a 
6 mandamus to compel them to hear the complaint. Rex v. Carter, E. 
at 31 Geo. 3. 4 T. R. 246.1] 
. 2 juſtice of peace, to admit a conſtable. Alm. Noy, 78. Dub, 1 
i 1 Bal. 174. 
= [To allow conſtables extraordinary charges in providing carriages 
5 for king's forces. Rex v. Hunt, H. 3 G. Str. 42. 
For them to compel treaſurer of the county to reimburſe confla- 
at bles' extraordinary charges in providing carriages for the king's forces. 
5 Hunt s Cafe, E. 4 G. Str. 93.] | 


(To appoint overſeers of an extraparochial vill. Rex v. Rufford, 
Xt, P. 8 G. Str. 5 12. Fort. 321. 1 T. K. 374.] 

[To juſtices, to appoint overſeers in a hamlet where there never 
were any, if there are poor belonging to it, chargeable on another 
ty hamlet, which cannot remove them for want of them. Rex v. Fuftices 

. of Weſtmoreland, T. 19 & 20 G. 2. 1 Will. 138. 
as Jo ſign poor's rates, Carth. 450. 
4.1 [To a juſtice of the uorum, when there is only one to ſign a poor 's 
ha rate. Rex v. Maybr of Worceher, T. 8 G. 2. B. R. H. 128.) OY 
30. Tho' there be à former rate ſigned, which omits part of the mes 1 
bald as not chargeable; for it is not inconſiſtent to ſign both, whereby 4 91+ 1 
Fly + the right of thoſe omitted may be conteſted. 2 Mod. C. 33 ids, OI 
* 1.430. N 1 43 7 2 ; | 


IS! objectio they may return. it. v. Judi 


1 * warrant to * balan 


J. 9 . 3. 4 B. M. 2452] * 


Tedd, M. 9 G. Str. 530. 


a * A VD * bs. 
cock Ferleer t to fie accoynts ; 3 ; | | 


e F Rives of Peace, (B! 


ceof old overſcen 


ens 2. Sin go 


the reaſon of their re faule 0 
and hearing the parties ; ; but they 
pleaſe. Saint Lule i. es of Mi 

[To juſtices to ſwear ſorveyors o gf 


Jay. return that, Lk * they 
19 6. 2. 


To make a rate upon another pril 


To make a rate to reimburſe a ſurveyor of the 8 2 


To take ſurety for the peace. R. F. g 


85. | 
[To take ſecurity, on articles of the peace exhibited * R. Rox 


v. Lewis, T. 3 G. 2. Str. 83 5. ] 
[To proceed to judgment on an information of Gurs. Ker v. 


To take an appeal by a teacher in a conventicle, eowie ed 
the f. 22 Car. 2, 1. Sand. Obf. upon the ft. 57. 5 5 

To admit one to take the oath, Sc. in order to bea teach "of a 
ſeparate congregation. Mod. . 310% * 

[To regiſter and certify a diſſenting meeting -houſe. "Rex" 
of Derby, I. ) G. 3. 4 B. My 15 91.] „ 

[To the truſtees of an 2. — diſſenting meeting- Foal, to admit 


[But upon applications feſf@Izandamus to be reflored, the part 
plying muſt ſhew that he has complicd with all the requiſites to give 
him a prima facie title ; becauſe if properly admitted, he may bring an 
action for money had and received for the profits. 3 T. R. 5783 


| at they inſiſted on u feſt Miumoning "2 


botiways. Rex) v. Taba 1 


for relief. 2 Mod. Uu 4 4 
Caſe, MH. 6 G. Str. 211 4 yu ' 


one elected to the uſe of the pulpit, as paſtor. Rex v. Barker, H. 
2 G. 3. 3 B. M. 1265. 1 N.. 300. 1 
ap- 


To a viſitor to take an appeal to him made by a fellow removed, | 


Semb. cont. 5 Mod. 453. Vide paßt. (B). 
So, it lies to the mayor of London, to enter up a judgment upon the 
ſlatute for rebuilding London. R. Ray. 214. 1 Vent. 187. 


To the preſident and council of Wales, to admit a deputy of the | 


ſecretary, who had his office exercend. oy ſe vel depnt. R. 1 Pent. 110. 
Lev. 306. 
To the mayor of a . to inrol a teſtament, which by cuſtom 
ought to be ene 2 | Rot. 106, | 


5 be ts of a company, there is no need of aſhdavit to ſhew he was 
; . for if he was not, they may return that, Rex v. Cutlers 


1 


725 28 FL 255 R. H. 799. (if 


F 
* 


a 1 


4. 


1 ö ee in the 
*y trial. Ker v. Bar. 7 


| Me” R. 1 Lev. 19. Vide ante (A). 8 


= nominate. 'Rex v. Rector of Saint Anne's, P. 6 G. 3. 3 


and one. 1 refuſes it, the coufe Me fer 
5 that. it: may © r to | che 
1 1265.) Ws 

entitled to be admit 

to be Wen . and Rive 
i that unleſs admitted, 


ee 5 grancedy 2 * n if * e the mayor, Wc. 
| al pay 3 2 


indamus 4 not lic . a ina office ; ; as, to reſtore 
I ard of a court baron. 1 Sid. 40. 169. cont. if he has a 
. 18. Acc. F. g. 194. Vide ante (A). 
| Or, a #68 Hr. court. R. 3 Lev. 309. 3 Mod. 332. 
Sho. 21 22 7 


F261, Skin. 290.—R. for they have juriſdiction over 
Wok their courts. Carth. 169, 170. 

che miſter of the water-houſe of the lord mayor: for it is 

flee. than an office, 1 Vent. 143. 
bof a private company in London. Mod. Ca. 18. 
oho was removeable ad H. I Sid. 15. 6 de 

lade ante (A). 

So, bot ſie for the admittance of any in an inn of court to 
the bar. oF 457. Ray. g. Mark 71 Doug. 353-] 
Or, to admit in the college of phyflcighs. R. 2 Sho. 178. Carth. 


[A mandamus to help a general xaltsr to viſit his college, or to 
compel an inferior officer to do his duty is felo de ſe, and ſhall be 
quaſhed. Deftor Walker's caſe, H. 9 G. 2. B. R. H. 212.] 

[There is no precedent of a mandamus to a viſitor. E v. 
Biſhop of Ely, P. 11 G. 2, Andr.176.]  _ + P 

[And the court will certainly not grant it, when it is doubtful 


4 


whether ſuch perſon is viſitor or not. Rex v. Biſbop of Ely, P. 23 G. 2. 


1 Will. 266. 

[It does not he to a biſhop to grant a licence to a parſon to preach 
as lecturer of a pariſh to which he has been elected by a number of 
the inhabitants where there is no temporal right in queſtion, and 
where another elected by other of the inhabitants, and admitted by 
the rector, is in poſſeſſion. Rex v. Biſhop of London, P. 16 G. 2. 
Wiſ. 11. Str. 1192. Fide 1 T. R. 331. 4 7. R. 125. J 

{Nor to the biſhop of a dioceſe, who is viſitor, to reſtore a prebend- 
ary deprived by him for incontinency, tho' he had not admoniſhed 
him thrice as the ſtatutes require. Rex v. B 2 of Chefer, H. 21 C. 2. 
1 l/. 206.) 

Ulf parſon has power to nominate pariſh-clerk, who muſt be ap- 
proved of by the veltry ; parſon nominates A., many of the veſtry ſigu 
their approbation, none diſſent expreſsly, but ſome demand a bug or 
B., which is refuſed, the court will not grant mandamus to a 1 5 


877.1 
80 it does not lie for a fellow of a college, when there 1 is. 75 | 


*.. - . 
Wa N þ- — . 
— 8 ; * : . a 


We 
# 


4 * | rg 2 on. 176 * 1 nk * ; 
* 2 any fellow or W b — e; 1 for if 
vil hes the founder ſhalt Ye viſitor, N of ah. 
Tm = caſe of a pri "as eber * lay adds. aaa 
vifitor be appointed by x, the x the right of viſitation Serra 


bo of his heirs devolves* 2 - exerciſed by the Þ feaß,⁵ 
5 on this ground the Ig rin Hall, ambridge, 17 g 
and the court refuſed? to Interfere to compel the. maſter 


and fellows to declare ong'af the fellowſhips vacant, and to proceed 


to a new election. Rex v. Cambridge, 31 Geo. 3. 4 T. N. 2 
Or, to the maſter of a college, to remove fellows for not t 


the oaths. Semb. Skin. 393. 546. 


So, it does not lie for an office not known, unleſs it be en N 


deſcribed; as, to be one of the 2. 0 men in 3 0, ** 
5 deſcribing what is his office. R. 2 Mod. 3 


. [So, where there is a cuſtom * no _ ſhall' 10 elected to, or 


ſerve an office for more than two years ſucceſſively, a mandamus will 
not be granted to admit a perſon who has been elected to if 3 for a 
third or fourth year. 1 T. R. 423. E 1B" 1 
[To give a man actual poſſeſſion (except it be to 2 but only 
legal, — then he may maintain his right. Rex v. 
Dublin, MH. 9 G. Str. 536.] * 


as, not to moleſt a- preacher. R. Sal. 572. 
[Nor, to reſtore a perſon, where it is confeſſed he was rightly re- 
moved, tho' he had no notice time to appear and defend him- 


ſelf. Cowp. 5 23.] 
Nor, to reſtore to an oſſice, tho' the party was irregularly ſuſpend- 


the ſuſpenſion, if the proceedings had heen regular. 2 T. R. 177.] 

To make a rate to reimburſe an overſeer; for the ſtatute does not 
direct any, but for relief of the poor. R. Sal. 53- 2 Med. Ca. 338. 
[Io overſeers, &c. to make an equal rate. Rex v. 3 H. 
9 G. 3. 4 B. M. 2290. 1 N. 667. 

[To churchwardens to make a church- rate, it being a ſubject of 
eccleſiaſticial juriſdiction. Rex v. Thetford, T. 33 Geo. 3. 5. T. R. 

64. 

ns i To magiſtrates to order them to iſſue warrants of diſtreſs, to levy 
a poor-rate on certain perſons who have refuſed to pay, unleſs thoſe 
perſons have been previouſly ſummoned. Ker v. Benn, H. 35 Geo. 3. 

6 T. K. 198.) | 


in defence of an indictment for not repairing a bridge. Anon. M. 
4 G. Str. 63.] 


. their ſufficiency, and that they are omitted to prevent their voting for 
5 of parliament. Rex v. Weobly, T. 19 G. 2. Str. 1259.] 


155 H. 12 G. Sir. 686. 
0 


» ha 2. Str. 881.] 
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Jeat 1 and Chapter 


So, a mandamus does not lie.to prevent 2 moleſtaoGMyainl law: 


ed, if it appear by his own ſhewing, that there was good ground for 


. [To make a rate to reimburſe two of the inhabitants their charges, | 
[Not to inſert particular perſons in a poor's rate, tho' affidavits of 


Ero churchwardens, to call a ven to elect churchwardens. 
e. of a city to grant alicence to keep an alchoule. Giles | 
2 So, | 


| addeor to rect 


Uſ bow 453. 


0 tc 2 5 e e . . 
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e in : will, proved 8 


Ka o 


"vo a deviſce of lands 

; To grant adminiſtrations i c t Or 
granted to another., I ene WiDovies, E. 13 V. 3. Com. 96. 

p tlie ordinary, to gra iht 0% 555 durante minori 4tate ; * 
s to whom it ſhall be granted. Smith's Caſe, H. 4 G. 


2 
8 e dminiſtrati 2 the will annexed during minority 
bon, nor t 0 N t adminiſtration . in ſuch 

caſes. 201 Barker'Caſe, M. 11 G, 2. And. 24.] 
So, it there be a ſuit dependivg' in the ſpiritual court, whether there 
was a. Will ox not, a mandamus ſhall not be granted to grant adminiſtra- 
tion, cher ſuit be determined. R. 5 Mod. 374, 5. [Rex v. Hay, 


| H. 9 G. 3. & Be 1. 2295+] 


X Or, i andamus is granted when there was A will, that 
may ee ans A! 5 Med. 375. 
: So, a uc does not lie for a man outlawed, till the outlawry 
be reverſed. X. Sho. 288. 
„ [Or, to ſwear in one who has hegen againſt him, on a gue 
vbarranto for uſurpation. Rex v. HS P. 11 G. Str. 625.] 
Or, to reſtore A. who was eletedalderman, Ge. in the place of 
* B., afterwards reſtored by mandamus} tho? the place of B. be after- 
r i Wards vacant ; for A. muſt be elected de novo. R. 2 Bul. 122. 
| | So, if he be not wrongfully ouſted ; as, if he reſign. R. 1 Sid. 14. 
BE Or, be only ſuſpended. Dub. I Lev. 162, 
L Or, lapſe his time; as, if a mayor be amoved, after ws yous clapſed, 
A he ſhall not have a mandamus. R. 1 Sid. 33. 
| ' &0, if a peremptory mandamus go, there can be no „ for 
f another, upon pretence that he was well elected, and the other man- 
3 damus gained by artifice, till the right of cleftion- be tried. R. 2 Jon. 
| _ 
BY Where an action will lie for a complete ſatisfaction equivalent to 
ſe a ſpecific relief, a mandamus will not lie. It will therefore not be 
3. a againſt the bank to transfer ſtock, becauſe a ſpecial action of 
1 aſſumpſit will lie. Dæug. 5 26. 
8, Nor, againſt a biſhop to licenſe a curate of an augniented curacy, 
J. where there is a croſs nomination, becauſe the party has another ſpe- 
| | cific legal remedy by quare impedit. 1 T. R. 396.] 

of lf the right of nomination be in one party, and that of preſentation 
or in another, if either impede the other in his right, a quare impedis 


lies, and therefore a mandamus will be refuſed. 3 J. R. 646. 1 * 


is. [A mandamnus does not lie ex debito juſtitie for every rightful 9 


#4 V. R. Hig 
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in z after an adminiſtra- | 


tho * os for he may rg alliſe. Rex v. Maul, PB. 80 | 3 Og 


5 ay 


9348 will not grant croſs g 5 5 ncurrent. e 
ons. Rex y. Wi Z's P. Mo, kg * ot , 
election is douMifulz git” ould® | 

warranto, not on mand 22 
14 52. 1. 7% 

[Therefore a mand 
rough, becauſe there w # 
other remedy, by jon tho* boy 
election. 2 T. R. 259.] ig 

[And if a rule to ſhew calf obta ths - 
vits that it was improper for mandamus, the court may diſchars it 
with coſts. Bid. 1 J. R. 396.] N 8 if 
ne court will not grant a ſpecial mandamus to ſummgnx the colds 
wu! perſons who were ſummoned for a jury on a for 
proceed to election. Rex v. Banken, H. 4 G. 3. 3 Bl. M. 1452. 
1 Bl. 452.] 

[The court will not grant a mandamus to compel the performance 
of any thing in future, which had been voluntarily done before: there- 
fore, where truſtees under a road act had turned a road thro' an in- 


cloſure, and made the fences at their own expence, and repgired them 


for ſeveral years ; a maridamus was refuſed, to compel them to con- 
tinue ſuch repairs, becauſe there was no ſpecial proviſion [the act to 
that effect. 2 T. R. 232. 

[By an act of parliament for maintaining the poor at Southampton, 
and for other purpoſes, and ingorporating the guardians, power is 
given to the guardians to raiſe money for certain purpoſes, and to ap- 
Point a treaſurer who is to account to them and pay over, c. accord- 


ing to their order; and an appeal is given to the quarter ſeſſions aganiſt 


any thing done under the act, who have power to make ſuch order 


therein, * either by directing the money to be returned, or otherwiſe, 
« as to them ſhall ſeem meet ;” the guardians ordered the treaſurer. 


to pay a ſum of money for a purpoſe different from thoſe mentioned 
in the act, againſt which an appeal was entred at the ſeſſions, where 
that ſum was diſallowed in the account, and the treaſurer who had 
Paid it was ordered to repay it to the ſucceeding treaſurer. 'The court 


refuſed to grant a mandamus to compel the late treaſurer to pay over 


the money according to the order of ſeſſions, becauſe he was a mi- 
niſterial officer and bound to obey the order of the guardians. Rex 
7. Shaw, E. 34 Geo. 3. 5 T. R. 549.} 

[Che court will not grant a mandamus to reſtore a perſon baniſhed 
from the univerſity of Cambridge, under the ſtatute de concionibus, tho? 
that ſtatute inflits alſo baniſhment from the college, w which part of 
the puniſhment the ſentence had not inflited.. Rex v. Cambridge, 
MH. 35 Geo. 3. 6 T. R. 89.] | 
Nor, to admit a veſtry clerk. Rex v. Croydon, T. 34 Geo. 3. 
3 K. 913.) 


A., a captain of an India country trader, contracts in India with 
na crew according to the cuſtom of the country; A. arrives in 


with the crew, and then makes a voyage with them to the 
5 2 ies and back again. An action was brought by part of the 


- 5 8 a - due on the Veſt India voyage, and it was holden, on a 
a 1 © motion 


, and it appears ; 6 ae. 75 


** 
T4. 
* 


day to 


| thetfon. R. 2 Fon. 52. © 


ft e ſe>-Wko are to 45 the thing 
commanded : and hee, Where a corpgration is to elect, G. 
i may be directed to them h 'their,c drporate name. 
And if the corporation be miſhared, there ſhall be no reſtitution 
ide Carb. 501. Sal. 700. 
- [The court, when they grant mandamus, will not ſpecify the perſon 
to whom it ſhall be directed: it is at the peril of the perſon who 
| Mit to direct it to a proper benin officer. Rex v. Wigan, 
2 2 


B. M. 782.] 

fl need not Allege 5 perſon to whom it is directed is the perſon 
to whom it appertains, Sc. and if it is not directed to the proper 
perſon, he muſt return it ſo. Rex v. Ward, H. 4 C. 2. Str. 893.] 


(After a refurn has been made, no objection can be received to che 
- writ itſelf Fer v. York, IM. 33 Geo. 3. 5 T. K. 66. 

[The aß bew cauſe why a mandamus ſhould not iſſue to chuſe a 
mayor, e eelude the mayor de facto, and he ſhould be ſerved. 


Rex v. Ban . 4 G. 3. 3 B. M. 1452.) 

If the corporation be, mayor, aldermen and , a writ to the 
mos burgeſſes and oommonalty, is dad. Sal. 433. 

o, if a writ be ballivis, &c. gippi, and not gipwici. Sal. 43 5. 

If the right of election is in the mayor and aldermen, and the man- 
damus is directed to the mayor aldermen and common-council, the 
court will grant ſuper/edeas, ones Rex v. Mayor of Norwich, 
. 3G. 5c 

If the power of amotion is in the mayor, ien et al. dec commune 


concilio, and the writ.is directed to the mayor, aldermen and common- 
council, it is well, tho' the word al. 1 is omitted. Pees V. + MOON of Leeds, 


M. 12 G. Sir. 640. 

If directed to thoſe, who ought to do i it, tho” they are.only part of the 
corporation, it is ſufficient. R. Sal. 699. 701. Carth. gol. 

And if it be directed to them and more, it will be bad. Per 1 * 


Holt cont, 701. 


So, if a writ be to A., "which commands B. to reſtore, er. it ſhall 
be quaſhed, Sal. 436. 
But it is ſufficienr, if it be directed to the corporation, tho' part 
only are to do that which is commanded by the writ. 1 Rol. 409. 

If directed to the mayor and burgeſſes, quod eligetis et juretis ſecun- 
dum auctoritatem veſiram, when the burgeſſes only are to ele&, and 


the mayor only to ſwear. R. 2 Mod. Ca. 112. 128. 
Un a mandamus to a company to compel them to inrol indentures 
ol apprenticeſhip, it is ſufficient to ſtate generally, that thoſe who 

| have ſerved a free burgeſs, &c. under indentures of apprenticeſhif« 


and whoſe indentures have been inrolled, are entitled to be adi 


to their freedom ; that A. B. had ſerved, Sc.; that his inde tors ; 
: / ought t to — been inrolled on being tendred, Gr. and Fl 
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| of it woke to be graj ed; "0 ee to an 
and not to elect a pantighlary erſon. R. 3 Bul. 12 vi 

© [Under 11 C. 1: art, offs bed to the rar 
10 officer as well a « the mayor, 


= 


cannot join. R. 5 Mod. 11. 433. 436. 2 Mod. Ca. 209. 


[It muſt not be to admit all perfons having a right; if the writ 1 2 


ſo drawn up it ſhall be ſuperſeded. Rex v. Mayor of King fon, H. 


10 C. Str. 578.] 
Il there is a cuſtom to give twenty-four hours notice of election, 


the court will not fix a day, nor order fix. days notice. £vg , | 


Caſe, P. 6 G. 2. Str. gag. 


(C 3.) Muſt ſhew the party ought to be admitted. ; 


So, the writ of mandamus muſt ſuggeſt all that is requilit to ſhew 
the party ought to be admitted. Mad. Ca. 310. . 

[So, if the ſuggeſtion of the writ is, that he has à rig 
forth) to be admitted on payment of a reaſonable fine, he need not 
ſnew how or by whom it is to be aſſeſſed. Moore v. Mayer of Haſt- 
ings, H. 10 G. 2. B. R. H. 362. 


- 


A mandamus to overſeers to account, mu ſhew that there was no 5 


' other remedy. 5 Mod. 420, 1. 
But a mandamus to do, Ec. is ſufficient, tho? the words, 1 * 


nobis fgnſices, &c. be omitted. R. 5 Mod. 314. Skin. 3 59. 
(C 4.) How teſte'd. 


Se, a mandamus muſt be teſle'd within term. 1 Sid. 2 vid 


Abatement, (H 14.) 


Muſt have fifteen days between the te efte and return, if it * above 


forty miles, otherwiſe only eight days. Sal. 434. 

[Muſt have fourteen days between the teſte and return ifi it goes 
above forty miles, otherwiſe only eight days, and one day is to be 
taken incluſive, the other excluſive. Rex v. M ye de Dover, M. 
7 G. Str. 407. 

But a mandamus may be amended before the return. Mod. Ca. 133- 


(D) Return of a Mandamus. 
(Dr.) By whom it ſhall be made. 
; AS return of a mandamus ſhall be made by thoſe to whom the 


writ is directed. 


s elected bailiffs, it ſhall be returned by the old bailiffs, tho” 
Pthers have been tworn to the ſame office ; for if the old ſwear others 
1 elected, they continue bailiffs. Mod. Ca. 133. 


| 1 * ue we the return be by. the mayor and ow: whom directed, 


* 


; Bead d officer. 2 T. R. 732 4 = 
If ſeveral are removed, it muſt be for each by himſelf; för ſeveral ; 


* es.) — 
* 


ght {there ſet 


If the writ be directed to the bailiffs, Cc. of a corporation to ſwear 


* 


8 


D i Sto. - 


i conſe nia . 31. L zarth. 50 
Or, that the! Badr made 
- I, * e NY W ? FL 


e _ 
8 Or, ſoned by the corporation. 1 Sal. 3 Shim 368. 
* 0, the court will not. direct how At t thall | be gade. 
| Nor, give a rule for a yi rer; tho' they ſhall have it | 
. in an action for a falſe return. 8 4” 
oF By the . 9 Ann. 20. a return t 


Na mandamus for admitting or re- 
ſtoring ta any office or freedom in a en ſhall be made to che 
firſt wre 
15 So, the gr 
| | Per Dog. 240. A5; Di8. Ray. 365. 
Or, at#day certain. F. g. 4. 
[If the return is made, and ſigned by the mayor, and delivered to 
_ proſecutor's agent, and the mayor dies, the return may he filed after- 


„ wards. Ft" het Rex v. Holmes, H. 2 3. 3 B. AM. 1641.1 


: 0 3.) What ſhall be a good one. 
| | The return to a mandamus for reſtoration to an office may be, that 
3 he wwas never elected. Wide poſt. (D 4.) 
* hat he was not elected churchwarden. Rex v. Harwood, 7. 
3 G. 2 Ld. Raym. 1495.1 | | 
n That he was removeable ad libitum, without other cauſe, when this 
| is warranted by cuſtom or charter. R. Ray. 188. 1 Sid. 461. 
1 Vent. 77. 
[And this without ſhewing fammons, or that the office is filled 
2 up. Rex v. Churchwardens of Thame, M. 5 G. Str. 115.] 
[On a mandamus to churchwardens to reſtore L. C. to the office of 
1 ſexton, a return that L. C. was not duly elected according to ancient 
a cuſtom ; and that there is a cuſtom for the churchwardens and inha- - 
- bitants to remove at Pleafure, and that L. C. was removed purſuant to 
7 ſuch cuſtom, is good. Coup. 413. 4 
7 Tlhat he was eat of bribery, and therefore diey: removed him, 
| having power to remove. Rex v. Mayer of Carlifle, M. 9 G. Fort, 
5 200.]. 
; [That he is an officer at pleaſure, and on ſummons to chaſe an- 
| other, they choſe another, and thereby 4. was amoved, good ; for a | 
new election is an actual amotion. Rex v. Mayor of Canterbury, H. 2 
12 G. Str. 674. ] | | 
he So, if the writ be to reſtore A. debito modo elect., the return may 
| fay in the words of the writ, quod non fuit debito modo elef?. Sal. 434. 
* [Not duly elected, admitted, and ſworn, i is not a ney return io 
of mandamus to reſtore. Doug. 79. = 8 
: [If the writ be to admit, it is a good return that he was "gs dulg.. 2 


elected. Bid. 


app * 
cording to the power. 

Or, that he was ſumaon 

„ © Or, that he appeag 
LIP 428. 7 " | 72 * 
If the return ſays, pre 
R. 1 Vent. 19. . 
That he was ſummoned, tho d 
cially. Semb. 5 Mod. 25 9. 


ed 
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Semb. 5 Mod. 259. Sal. 428. 


[In a return to a mandamus to reſtore, if it be ſtated that the party 


was amoved by the body at large, it is unneceſſary to aver that the 
power is veſted in them. If the party mean to contend that it is veſted 
in a ſelect part, he muſt allege it in reply to the return. Doug. 149.] 

So, a return which ſays, fuit amotus per majorem et burgenſes, 18 
ſufficient, tho' the power be given to the mayor, and burgefſes who 


preſent and aſſented: and if there was not the aſſent ol, the major 


part of thoſe who had been mayors, an action lies for a Iſe return. 
R. 1 Vent. 20. 


_ adhuc eft major, without ſaying, debito modo eleftus. Dub. Ray. 
F | | SOT | 
SO, if the return be, guod fuit amotus 21 Aug., and in another part, 
that he continued in office till 25th December, which is contradictory; 
yet the return will be good, for it is ſurpluſage. 1 Vent. 144. by 
uod fuit debito modo amatus. 5 Mod. 11. WE | 
[But on a mandamus to reſtore to the office of a capital burgeſs, it 


non-attendance at a meeting to which the party was ſummoned for 
the election of a capital burgeſs;” and to aver “ that the right of 
election is in the capital burgeſſes, being the common-council;“ for 
this does not aſſert with ſufficient certainty ,that he had a right to 
concur in the election, becauſe it does not neceſſarily appear that all 
the capital burgeſſes are of the,common-council. Doug. 177. 

It is not neceſſary that the remoyal ſhould be under the common 


1 Vent. 77. 82. 342. - | | 
[If commiſſioners of ſewers, on a mandamus to make a rate, return, 
that the commiſſion expired four days after the writ was delivered, 
and fo they had not time, it is good. Rex v. Commiſſioners of Sewers 
in Eſſix, P. 13 G. Str. 163. Ld. Roym. 1479.] 8 3 
bs [ Lo a mandamus to licenſe uſher of a ſchool, biſhop may return, h 
_ &' Inquiring into the truth of an accuſation. on a caveat. Rex v. 
us. Biſhop of Litchfield, M. 9 G. 2. Str. t623.] 8 


3 


LE&'a mandamus to reſtore A. who was duly elected, ſworn, and 


| elected, 


5 ſummoniri, it is ſuſſicient. 
not ſhew for what cauſe, ſpe- 


Susod fuit auditus de materiis objectis, tho” it does not ſay that he was | : 
ſummoned ; for the intent of the ſummons is, that he may be heard. 


had been mayors ; for it ſhall be intended, that all the burgeſſes were 


So, if it ſays, another wat elected mayor before the writ to him, 


is not ſufficient in a return to ſay, * that the cauſe of amotion was 


ſeal; for, being per majorem & aldermaninas, it ſhall be intended. R. 


8 dm ed, (mentioning no time,) that A. was on 29th Augyf duly 
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ſ uit," i: tb" deed before mar- 

| * pe had made, and 
ſuit was depending for the mini ich the will annexed; is 
good; for the huſband's Sent e. Rex v. Betteſworth, 7 355 
126. 2. Six. 1111. 2 "ER: — | 6 a 


: kiage he had agreed ſhe | ke d 


8 


[To mandamus reciting, that there are ſubſtantial inhabitants in A. 
therefore tg appoint overſeers; that A. is extra-parochial, and is not, 
nor is, np Mer was, reputed, a vill or townſhip, is good, tho? it an- 
ſwers not the ſuppoſal as to ſubſtantial inhabitants. Rex v. Welbeck, 
M. 14 G. 2. . 1143] ] | | . 


[To mandamus to two juſtices, to proceed and give judgment in a 


complaint depending before them, that they have heard and deter- 
mined the complaint, is good. Rex v. Richardſon, T. 16 G. 2. Wilſ. 
21 7 ö : . i i ; 


* 


[On mam nut tg juſtices to regiſter and certify a diſſenting meet - 
ing-houſe, "they,mAMeturn, not within the qualifications.” Rex v. 


Fuftices of D, M. 7 G. 3+ 4 B. M. 1991.] 
[The return is good, if it purſues the ſuggeſtion of the writ, as if 
it is ſuggeſted that A. was choſen in Eaſter week, and the return is, 
— he was not choſen in Zafter week. Rex v. Penrice, T. 18 G. 2. 
Ir. 1235. 1 „„ 5 | 
[Return to mandamus to admit or ſhew cauſe may return any num» 
ber 5 conſiſtent cauſes. Wright v. Fawcett, P. 7 G. 3. 4 B. M. 
2041. | Ig „„ „ 
[That A. was not a burgeſs; that he was not eligible to the office 
of common- council- man; and that he was not elected, are not in- 
conſiſtent returns. 2 T. R. 456.) e 1 
Il the return conſiſts of ſeveral independent matters, not inconſiſt- 
ent with each other, but part of them good in law and part bad; the 
court may quaſh the return as to ſuch part only as is bad, and put the 
proſecutor to plead to or trayerſe the reſt. Bid. 5 
1 57 here two cauſes returned are inconſiſtent, the whole is bad. 
It is a good return to a mandamus to the ordinary to grant a licence 
to teach in a grammar ſchool, to ſtate that he had ſuſpended granting 
his licence until the party would ſubmit himſelf to be examined 
. N his ſufficiency in learning.” Rex v. York, M. 36 Gee. 2. 
0 490. 93 * AS "Ie — 5 ; 
[The court will not quaſh a return to a mandamus, (which directed 
an inferior court to give judgment on an indictment, ) merely becauſe | 
it. ſtates an erroneous judgment given below ; but a writ of error muſt 
be raps ur to reverſe that judgment. Rex v. Wt Riding of Yorkſhire, 
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urn is not 9 it cl 


* 18 4 Mority to remove 
. 72 a return upon a flgpalnn 
2 7? the aorit awarded he 105 
5 for by a colluſive refig ation 


N. Ray. 431. Duff 8. K. bn T77- We F 
If it e wh ſhe, Wat the port ß umimoned, or heard to the 
matters objected againit® him. 1 Co. 99. a. Sti. 1 8 3 447. Re 
v. Gaſkin, E. 39 Geo. 3. 8 09. ite ante, ( | 
[If it does not ſet forth & navithe party deprived was 123 

Dr. ey be caſe, 10 C. Fort. 202. ber 537. 2 Ld. Raym. 1334. JT* 

[N. B. They did not ſet out that they had proceeded; according 
to the civil law, which they might have done, by Which they 
can proceed in the abſence of the party accuſed.) 

It is not ſufficient to ſay, the common- council was in due manner 
: met and afſembled; it muſt expreſsly allege that they were all ſum- 
| moned. Rex v. Liverpool, H. 32 G. 2. 2 B. M. 723.] 

And, licet * requiſitus, is not ſufficient. 5 Mod. 2 58. R. 
4 Med. 37. 

If it does not e to che ſuppoſal of the writ z/ and therefore, if 
the writ ſuppoſes, that they ought-to elect perſi not in office three 
years before, it is not ſufficient to ſay, that by th®charter they ought to 
eleft out of aldermen, and they have elected out of the aldermen. Sal. 431. 

If the writ ſuppoſes them capital burgeſſes, and the return ſays, 
that they did not take the ſacrament before election, for they might have 
been eleCted at another time. Sal. 432. 

If a return to a mandamus, for ſwearing churchwardens elected by 
the pariſhioners, according to the cuſtom, ſays quod lis pendet in the 
eccleſiaſtical court concerning the cuſtom indeciſa; for the eccleſiaſti- 

| aal court cannot try the cuſtom. R. Ray. 440. F. g. 195. 

[lt to a mandamus to ſwear in a churchwarden, it is returned that 
3 biſhop of A. did inhibit the archdeacon, whoſe official defendant 
| is to proceed, it is bad, if it do not aver that the-pariſh is in the 
| dioceſe of A., for the court cannot take notice of i it. Rex v. Simpſen, 
1 77 M. 11 C. 2 Ld. Raym. 1379. Str. Go.] 
|. 'Or, if the return be, quod non fuit electus, generally. 2 Med. Ca. 

5 365 325. Semb, cont. F. g. 195. Vide ante, (D 3.) | 
[If to a mandamus to ſwear in a churchwarden, the archdeacon | re- 
! turn, non fuit electus, it is bad. Rex v. White, M. 1 I G. 2 Ld. Raym. 
* 1379. Sed per Ld. Raym. This is certainly wrong, and fo ruled 
1 to de a Wann return in Rex v. Harwood, T. 11G. 2 Lad. Raym. 1 
wo - be 1405.] 
| 3 2 So, it cannot be returned, that the lnb is within @ county polatine, | 
= l id. 92. 
_ That an apprentice married e 1 his indentures for that is only 3 
18 reed of covenant. R. Ray. 92. 11 1. Wage ante (A). 
[Toe a mandamus to admit the maſter of K Hall to a prebend, 
5 er letters patent, returned, that by their ſtatutes no perſon who 


22 is prebendary of another church can be * that 8 bad maſter 
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former deputy had been ral =, and-ha&appeaied; and that dele- 

gates bad iſſued inhibition id de me me to the prejudice of appellant 

| 1 | Oo dad ee 
acetermined, and therefore he 
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execute his part. Rex v. Ward, H. 4 G 2. Str. 893. 
That eroſs ſuits are depending before him, and that he cannot 


i 
Fry return, that a 


eis but miniſterial, and muſt 


1 7 Us * 
*. ld cauſe Ale ; = | 4. - .N , 1 * a * 
und peremptory el * Remus”. * 
[ehe F in, and therefò hey | 
ad f ore is bad. Rex v. Mayor © + 
0 8 ery + 1 N 40 88 . $: 
on n $egiſter for life of a 


admit till he ſhall have jugicially determined who was elected, is bad 8 


on croſs mandamus's ; to admit A. and to admit B. he muſt 8 
mandamuss, and admit both A. and B. Rex v. Harris, F. 3 G. 3. 
3 B. M. 1420.) 5 i LES 

If the return admits the party's qualification, that there are five 
court days at which perſons ſhould be admited, that he had notice and 
did-not appear, and therefore cannot be admitted, it is bad, unleſs it 


ſets forth, that he is tied up to theſe five days: Rex v. V. hiſkin, T. 


. 


io & 11 Go Andr. 1.) | | 
[To mandanius to grant adminiſtration to huſband of deceaſed, that 
her mother had given her effeAts to her ſeparate uſe, that ſhe had 
made her will which was litigating, is bad; for here no aſſent of 
huſband's appears as to theſe effects, and ſhe may have others. Rex 
v. Bettefaworth, M. 13 G. 2. Str. 1118.) © 
[To mandamus to admit a man who is a quaker, member of the 


Turkey Company, it is not good to ſay he would not take the oath 


preſcribed by 26 G. 2. c. 18. his affirmation is ſufficient. Rex v. March, 
H. 33 G. 2. 2 B. M. go.] | | 


[That an alderman had totally left the borough (when he had only 
left it four months, and no notice given him). Rex v. Mayor of Lei- 


cher, P. 7 G. 3. 4 B. n 


D 5.) 1/ it be not certain.) So, the return to a mandamus ſhall be 
diſallowed, if it be not certain and poſitive z for no anſwer can be 


given to it: 11 Co, 99. 5. | 


And therefore if it ſays, non fuit debito modo electus, it is bad; for 
that is a negative pregnant. Dub. Ray. 365: R. 1 Sid. 209, 210. 
Semb. cont. Sho. 253. K. cont, Carth. 170. 5 T. R. 66. | 

So, if it ſays, non fuit amotus per not. Semb. but held cont. 1 Sid. 210. 

Non conſtat quod fuit eleftus. R. 1 Vent. 267. Ray. 153. f 

Tempore brevis non fuit conſtitutys. R. 1 Vent. 111. 1 Lev. 306, 

Quod ſervivit ut journeyman potius quam ſervur. R. Ray. 92. 

uod ante advent. brevis fuit electus pro anno, et ad ſinem anni amotus, 


without ſaying at what time. 5 Med. 10. 


309. 


R. Mad. Ca. 89. * , . 6 1 
Or, they ought to make a ſpecial return, that a cuſtom was A 
_ , A 5 ; + | | D 2 8 £ 1 AY Fr * 2 


That B. had ſo many votes, and the plaintiff only fo many. R. * 


* 
. 
. 


So, that A. and B. were not elected, without ſaying, ner aliguit r,, * 
7 5 | - |" 


* « 


—_ 
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- that he was requelt 75 Ty 


mayor, without ain & or. 


T. 38 Gee. 3. 7 T. R. 699-] 


eaſe lies for the party grieved; and if he obtains a verdict, he ſhalt 


felf to be worn. Batſon v. Sayer, M. 13 G. Str. 728.] 


And a peremptory maudamus for his reſtitution i is of right, when 95 


. ———— 7 
* 


: UE : in ide return; to which the perſo ns is making he return may reply 
- 8 be a 


| ET F | cap, quod procuraverunt & 
it he was Ws : x4 


Oe. 
That he did a0 


required ih FÞ 13 Car. 2. before ah 
10 ces 94. the peace, who by the fame © ; 
ſtatute have alſo 3 to adhiiniſter it. R. 5 Mod. 318. 

Or, that he did not take it er them ; when before Juſtices of peace, 
or two of them, is ſufficient. &. Sal. 429. 

So, if they return a cuſtom to remove ad libitum, only * way of 
recital, without ſaying poſitively that there is ſuch a cuſtom. 5555 
Sal. 430. ' | 

If they return, 10 ſacrament taken before election, per quod electio wacua 
et non ſunt capitales burgenſes ; for that is only an inference from the 
premiſes. R. Sal. 432. 

So, if the return conſiſt of ſeveral ;inconfiſtent matters ; 3 miſbe- 
baviour, bribery, and not elected. Sal. 436. 5 T. R. 66. ö 
Vet, if it appears by the return, that he ought not ta be reſtored, 
S. it is ſufficient, tho' the return be inſufficient; as, if it appears, 
that he reſigned, tho' the return be not certain, he ſhall not have a 

peremptory mandamus. N. 1 Sid. 14. R. Sal. 433. 

Yet, where a man was removeable ad libitum, where“ the return 
was of a removal for a cauſe that / was inſufficient, he had a peremptory 
mandamut. R. Sal. 429. 435. 

So, a mere miſpriſion in a return may be amended. bo. 8 

[After verdict on a traverſe to a return to a mandamus made 3 2 
corporation, the court will not allow the defendants to amend thę 
return by ſetting forth a different conſtitution. Rex v. Grampond, 


That he did not take th 


_ Vide Amendment, (G 1.) 


D 6.) Remedy for a falſe, or no Return. TT” p 
If an n officer make a falſe return to a mandamus, an action upon the 


have reſtitution. 11 Ca. o. ö. 
In an action for a falſe return, what is only a e need 
not be proved; as, that plaintiff after he was elected preſented him- 


[On action for falſe return, of non fuit electus, to a mandamus, to 
deliver the infznia, &c. to a town clerk, plaintiff need not prove 
taking the ſacrament within the year before election, if the trial is 
above ſix months after the election without proſecution. , 
v. Powell, 33 & 34 G. 2. 2 B. M. 1013. ] 


- the return is falſified. Sal. 430- + 
So, by the ff. Ann. 20. on return to a mandamus, the perſon pro- 
"> Geuting it may plead, and 8 all or any material facts 3 


A * 


urn. F 
iſſue in an Ft 


1 judgment on demürrer, 


as he Moon on the caſe, to 


And ed a £ 
Judged inſufficient. | 2555 1 
So, the perſon making the,retv If . be for him, Bats re- 
cover colts to be levied as Aforefaß if judgment be againſt him, 
1 de ſhall not be liable to be ſued in Mother action for ſuch return. 


for a falſt return, a peremptory mandamus went. Skin. 670. 
ment be given upon the return. Semb. 2 Lev. 238. 


if for the plaintiff in action for a falſe return in C. B. R. Sal. 428. 
[No peremptory mandamus ſhall go pending error on action for falſe 
return. Ruding v. Neel, T. 7 G. 2. Str. 983.] 
[A peremptory amar f is not a judicial writ, founded upon a 


ſatisfied of the parties' right.] 
[A peremptory mandamus may go before any formal judgment.] 


verſed in the Exchequer-Chamber and parliament, peremptory man- 

damit ſhall ga. Forte v. Prowſe, P. 11 G. Str. 697.] 

So, if upon a motion or disfranchiſement a man be amoved with 

force, impriſoned, Sc. he ſhall have treſpaſs, in which the cauſe of 

amotion may be pleaded, and determined by the court. 14 Co. 99. 6. 
S3o, an along dea lies for a falſe return, where the public governs 
ment is concerned. 1 Sal. 374. 

If the return be under the common ſeal, the information may be 
againſt the particular perſons, who procured it. Bid. 

[Where the mandamus is not for a private right, ſo that there can- 
not be an action for a falſe return; nor on fat. ꝙ Ann. c. 20. fo 
that the return may be traverſed, - nor the return wrong, ſo that 
there may be peremptory eden, the court will grant information, 
as for a falſe return, to try the fact, as, whether two townſhips ſhal 
join in maintenance of their poor ? Rex v. Spotland, M. 9 G. 2. 
B. R. H. 184. 

So, if no return be made to a Metis, thine ſhall be an alias and 
#luries, and thereon an attachment, without hearing counſel to excuſe 
the contempt. Sal. 434. Pal. 455. 

And the court, if neceſſary, may give a little time, viz. two or 
three days for the return of each writ. Per Holt, Mod. Ca. 25. 


25. D. Skin. 66g. 
Or, make a peremptory rule for a return of the firſt writ, upon 


Pal. 455. 
[The court will make A rule to return: a e to _ 27 


4 D 3 


pleading, he ſhall re- 


Before that ſtatute, if a verdict was for the plaintiff in an action 
But an' action upon the caſe does not lie for a falſe return, till judg- 


80, there ſhall not be a peremptory mandamus in B. R. upon a ver- 


record, but a mandatory writ, which the court grants when they are 


Or, may make the firſt writ, or the alias peremptory. Mad. Ca. 


(If judgment for defendant, on an action for a falſe return, be re- 


which there ſhall be an attachment. Sal. * x Semb, Latch, 230%, E #1, 


rab caſe, T. 2 
| cif a mandamus is nor 
whom it is directed agi 

tachment will, by cone 1 

iſſue. Rex v. Rye, 3 . 111 79 58. 3 

[If the mayor makeß 2 fetürn f in ame of the towneclerk and 
free burgeſſes, without their « conſent; it is a contempt, and attach- 

ment ſhall go. Rex v, Ho/kintgla 9'G. 3. B. R. H. 188.1 3 

So, by the f. 9 Ann, 20. in Hes of officers in corporations, Se 
the return ſhall * made to the firſt writ of mandamus. 

[A mandamus in town (as to the judge of the prerogative court) 
ſhould he eroopod inſtanter at the return. Rex v. Bettefworth, H, 
4G. 2, Nr. 8570 | 

f The caurt 3 a return, and will not determine on affidavits, 
where the party has not opportunity to right himſelf by an action, 
Rex v. Whaley, T. 13 G. 2. Str. 1139. 

[If the party proſecuting a mandamus traverſes the return, and there 
is a general verdict for him in part, and a ſpecial verdict, and the 
gourt of opinion with him, but no damage found, the court cannot 
grant a writ of inquiry; there cannot be judgment for coſts, nor can 
there be a peremptory mandamus, If judgment is entred, that the 
return is not ſufficient to bar 4. from being reſtoted, and "that i it be 
therefore quaſhed; it ſhall be reverſed, and venire facias de novo 
| RH Kynafton v. Mayor of Shrew/bury, T. 9 G. 3. Str. 40514 

295, 377. 
[In ſuch — 2 perſon making the return would he liable to an 
action for damages. Bid. 
[On conſent, the court will give defendants leave to 1 
their return, and order a peremptory mandamus. Rex v. Barter, 1. 


2 6. 3. 3 B. M. 1379. 
M AND AVI BALLIVo. 
Vide Retorn, (D 3.) 
MANOR. 

F;de Copybold, (Qu, Se. )—Diſmer, (C 4. 5 
MANSLAUGHTER. * 
Vid: Juftices, (M 15, Gr.) . 

MARINE LAW. 

Vide Admiralty, (E 10, Ec.) 

„ f 3% Wl aaron hs 
D Admiralty, (E 15.)>-Navigation, (I 5.)==Uſee, (N 2.) 
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2 fair is a market gt. 2 1: 56. 221. 1 
And therefore, where ary [tat 8 Fade, a a hall 
be alſo comprehended, Bid. Wk 

If the king grant a fair generally, the grantee may keep it where 
the pleaſes. 3 Mod. 108. 

So, if he grant a fair to be held in ſuch a town, place, ie. he may” 
keep it in what part. of the town he pleaſes. Bd. 


ö bl 
0 


(o) Who ſhall have a Market, Se. 
.AC 1.) What Grant hall be good. 


Nan E can have a fair or market, but by grant or preſcription. 
2 Hao 
So, a fair or market by preſcription ſhall not be extinct by the ſoil 
coming to the crown, as other franchiſes are. Mo. 474. LED 
Otherwiſe, if the fair or market commenced by —_— Did. 


(C 2.) What not. 
But a grant of a fair, or market, has uſually a clauſe, quod non fe 


ad nocumentum, &c. And therefore, if it be to the prejudice of the 


king or others in any reſpect, the patent ſhall be avoided. 2 Tt. 
406. 2 Rol. 476. Vide popt. (83. 


0 3.) Sous awvided.) If a patent for a fair, or EN be to the 


nuſance, it may be repealed by /cire fades. 2 Int. e 2 Vent. 344+ 


Semb. 2 Rol. 476. 
Tho' an ad quod dunn] went before the patent. R. 2 Vent. 344. 
Or, the perſon who has the annoyance, may have a quod bermittat 
to throw down ſuch fair or market. F. N. B. 184. A. 
Or, ſhall have an aſſiſe of nuſance. F. N. B. 184. 4. 2 Lift. 406. 
Or, an action _ the caſe. 2 Sand. 172. 1 Lev. 296. 
And by the A. V. 2. 13 Ed. 1. 24. an aſſiſe of nuſance lies againſt 


an alienee. 2 Iiiſt. 405. 


If a market or fair be erected too near my antient fair or market 
upon the ſame day, it is a nuſance, and ſhall be revoked. 2 Rol. 
140. /. 10. 

Tho? the words (11 ifs fit ad nocumentum) are omitted in the patent. 


2 Rol. 140. J. 17. 


So, if it be the day before R. after verdict where it did not appear 
that the ſecond market was by lawful authority, 2 Sond: 174 5 
4. 4. c. 28, 1 14. 1 mad 1 
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But ultra talem tex gg n. Fl. 
Et parerit efſe vici Ul W's 7a £ 1 7 A * lerminas, et non nn 
Fl. I. 4. c. 28. ſ. 14. 


If a fair or market be tb the ee of the king, or his people, 
in any reſpec, it is a nuſancegtho! the patent ſays i non fit ad nocu- 
mentum feriarum vicinarum. 2 Inſt. 406. 

But whether it be to the nuſance or not, is matter of evidence) 
. Sand. 174. | 


(D) How a Fair; or Market, ſhall be held, N 


B * the ff. North 2 Ed. 3. 15. the lord of a fair, at the commence- 
ment of the fair, ſhall publiſh for what time it ſhall continue, and 
ſhall not hold it beyond his due time, otherwiſe it ſhall be ſeiſed into 
the king's hands. 

By the ff. 5 Ed. 3. 5. if a merchant ſell after the time publiſhed, 
hol ſhall forfeit double the goods ſold. 


the ,. 27 H, 6. 5. a fair or market ſhall not be held upon prin- 


Bs Sundey or Good Friday, (four Sundays in harveſt excepted,) 
upon forfeiture of all goods ſold, to the lord of the franchiſe. And 
he that has no day for it, hut only ſuch feſtival days, ſhall hold his fair 
or market within three days before or after, proclamation being farſt 
made; and he that hag other days ſufficient, ſhall hold it the full num- 
ber of days allotted for his market, or fair, ſuch feſtival days, &c, 
excepted. 

The antient law was; die dominico fi quis mercaturam egerit, ipod 
merce et 30 praterea folidis mulctatur. 2 In. 220. | 

By the /. Win. 13 Ad. 1. 6. fairs or markets ſhall not be kept in 
church-yards. 

But a preſcription to hold a fair 29th Member is good, tho" it may 
be a Sunday ; for a fair upon that day is not void, tho' the goods then 
"00 ſhall be forfeited by the fe 27 H. 6. 5. Cre. El. 485, 


(E) Sale in Market Dink 


| A Sale or contract, in a fair or market overt, changes the oe, 


* againſt the party and ſtrangers. 2 I/. 220. 71 3+ | 

' Againſt an infant, feme-covert, nou campos a man in priſon, or out 
pf the realm. 2 Inf. 713. 

Tho? the fere-covert, & c. be an executor or adminiſtrator. Did. 

Tho? no toll paid. 2 If. 714. 

80, a ſale in an open ſhop in Londen of proper goods; ſor eyery 
gay, except Sunday, there is a market there. 5 Co. 83. 5. 

en . or elſewhere, by TO: Dub, Ha, B85, | 

But 


1 


MARKET, 


ee fair, or market, ddes f th ä ae pp as. 
gainſt the 1 Th wha ana party. 2 2 220. 8 
1th 628. 7 n 
So, 1 8 2 N 
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© the ſhop or ſee, R. 5 e. Me., IF 2 Bol. 123. 25 50. 
Or, when the windows c bs: l op r Aud. 344. 22 


122. J. 47. "Ws , 

„ Soy if * ſale be of rae: mid foreign to the owner or 
trade of the ſhop : as, T in a ſerWener's ſhop, &c. For a ſnhop in 
London is not a market, except for goods proper to its trade. R. 5 = 
83. b. 2 Rol. 122. l. 40. R. Poph. 84. Mo. 360. K. 2 Cg. R. 
1 And. 44. 
A rewel; in a ſhop, een not belong to a goldſmit. __ 2 Rot. 
122. 1 40, - 
So, if the ſale be covinous. 2 fl. 713. Jon 164. 
As, where the buyer knows that the ſeller has no right. 2 If. 75g. 
Or, the ſeller be of ſuch age, that the buyer knows him to be an 
infant. id.] 
Or, if the buyer knows the ſeller to be a feme-covert, where the 
does not uſe a trade for ſuch things, and does it without the confent 
of her huſband, Bid. e 
| $9, if the ſale be in the night after fun- letting, and before n 

2 ff. 714. 
Or, the treaty for the ſale was begun out of the market, 2 Inf. 71 3. 
on. 164. 
575 if there be no ſale: as, where no conſideration i is paid; for 
that is a gift, 2 Inſt, 713. 
Or, the goods are the 3 of the buyer himſelf. Bid. 
So, a ſale in a fair, or market, does not bind the king. Bid. 
If a man purſue his appeal freſhly againſt a felon of his goods, til 
he be e he ſhall have reſtitution of his goods, tho they have 
been ſold in market overt. 2 Inft. 714. 
So, by the /f. 21 H. 8. 11. if a felon be convicted by the evidence 
of the owner of the ſtolen goods, or by his procurement, upon in- 
dictment. Did. 
[But the owner is not entitled to reſtitution before conviction of 
the felon: thus he cannot maintain trover againſt a purchaſer in 
market over? who ſold the goods before conviction, tho? he gave him 
notice of the robbery while they were in his. poſſeſſion: till conviction 
the property was in dubio, and the purchaſer was not bound to keep 
the goods till that time ; but the owner has a right to the reſtitution 
of the goods in ſpecie, and perhaps would be entitled to recover da- 
mages in trover againſt any perſon who is fixed with the goods after 
conviction and refuſes to deliver them; for then the goods are con- 
"ue ro the prejudice of the owner, 2 T. R. 755.] 
So, by the /. 2 C 3 Ph. & M. 7. no ſale of an horſe ſtolen binds. 
the property, unleſs it ſtand, or be ridden an hour together, between 


to the Wet come with the horſe to her hookeheapers and coker the 
ö colour 


io o'clock and ſun-ſet in an open part of the market, and all parties 


| MARKET. 


one matk at leaſt of . * ſold, and pay the toll, Top 
dug glſe a penny. Yide pot. (E 1.) © INS” 
ey the f. 31 Kl. 12. no fle an Borte ſhall bind, unleſs be | 
toll er, Sc. know the vendor A enter his chriſtian, ſurname, and 
dwelling, or elſe one, whitihadis iow toll- 
vouch his knowledge of name, addition and PlarSbf de 
ing, which ſhall be en Dc. Vide po. (F 1. & 
And this ſtatute e An 2 taken LN: rent the? 10 
R. Fon. 163. 2 51. 514 | 6 | 
_ And is only additional, 46 the com Kue and the. . 2 7 3 Ph. 
& M. 7. all which muſt be purſued. 2 1». 719. 
If the ſeller of a ftolen' horſe in market overt be entred in the RE 
book by a falſe name, that does not alter the en Per tao J. 
Owen, 27. 1 Leo. 158. R. cont. Gro. El. go. 
Tf a man plead a ſale in his ſhop, he muſt ſay, that it was in a ſhop 
! | where he uſed his trade. R. Mo. 624+ 
| That it was in pleno mercatu. Mo. 624. 
And a cuſtom, that a ſale binds, modo unus W fit liver 
Bom, is void; for it tends to a monopoly. Mo. 625. 
There can be no maket-overt for pawning. Hartop v. Hoore, P. 
16G. 2. Str, 1187. 1 Will. 8, 3 Athyns, 44-] 
(By 1@22f.0 M. c. 7. no perſon living in the country... out of 
any city, borough, town-corporate, or market town, ſhall ſell by retail 
within any city, c. any woollen cloth, &. except in open fairs. 
[But the inhabitants of a market town, Cc. are not prohibited by this 
a& from ſelling woollen-<cloth, &c. in other market towns, Oe. by 
retail, and not in open r. Doug. 2 $6] Fn Os 


| Wm, 71 
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0 What Duties are vale. 
| (F 1.) Toll. | 2 


. Tu duties uſually paid at a fair or market are toll, ſtallage, picage, 
Se. Vide Toll. | 
Toll is a reaſonable ſum due to the lord of the fair or market, for 
things ſold there, which are tollable. 2 Inf. 220. 
And it was uſually allowed for witneſſing of the ſale. Bid. 
And, by common right, ſhall be only upon a ſale of live cattle, not 
of victuals, wares, Cc. R. Mo. 474. 
2 by cuſtom, it may be due for all goods brought to the market. 
1 Leo. 218. 
So, by ſpecial cuſtom, toll may be due for goods not ſold. Senz. 
Lut. 1336. 
But that ſeems to be for ſtallage. 2 1». 221. Mo. 835, 2 Rel. 
123. J. 37. Vide poſt. (F 2.) 
If an antient fair or market returns to the crown, and the King re- 
grants it, the toll paſſes. Pal. 78. 
The judges are to determine, whether the toll be reaſonable, 2 11 oe 
222. 
The Mirror ſays, that a halfpenny ſhall be taken of goods of Is. 
et fic pro raid, ſo that no toll exceed a penny. id. | 
And therefore above a penny is an unreaſonable toll, Mo, 474- 
Above a peuny, or two pence. | Per Fapb. Cro. El, 55 8. 


Ik 
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2 unreaſonable, the grant will void. 2 250. 1 
220. Cro. El. $$: , wa 
£ . 3 Ed. A. 31, if the lord take an © ag 820 
rake, the franc andi if it be by a bailifff 
e lord, he fali ndet to the plaintiff as much 
| " Pt, . ed: for forty days, * 


2 5 ** 
55 9 
" 


10 achse of toll. 2 Inft. 1 

Or, if more be exacted t | 

And therefore, an action pan the 706 U . aga inſt him, that * 
an outrageous toll, viz. of him wh@ ought to = quit. Tel. 13. 
So, toll is not incident to a fair or market: and therefore, a grantee 
ſhall not have toll without a ſpecial grant. 2 Ist. 220, 716, in marg. 
R. Cro. El. 558, 5927 Mo. 474. Pal. 77. 86. | 
| [And therefore if it is a new fair, cuſtom cannot n it, Hells ; 
way v. Smith, MH. 16 G. 2. Str. 1171.]. 
And therefore, if the king grant a . — * Ec. de novo, cum omni- 
bus libertatibus pertinen., he ſhall not have toll. R. Pal. 78. 

So, after a fair, or market granted. the king cannot grant a toll, 
without a quid pro gue. 2 Inft. 220. Vide Prerogative, (D 18.) : 
And therefore, it is not ſufficient to allege the grant of a market, 

with all tolls belonging, but there muſt be alleged an e grant, or 
a preſcription for toll. Lat. 1380, - 
L So, the king cannot grant a toll for goods not brought to the market d 
ut. 1502, . 25-6 
So, regularly, toll ſhall not be paid, before the ſale ; for it is due 
from the buyer, not from the ſeller. 2 Inft. 221. R. Lat: 1 336. 
So, the king ſhall not pay toll. 2 If. 221. | 

Nor, tenant in antient demeſne, for goods | for his tenements or 

2 2 Inſt. 221. 1 Rol. 321. B. 1 Leo. 233. Vide Antient Demęſue, 
4 

8 Nos, if a man has a grant to be diſcharged of toll, for goods for 

his own ufe, bought ſince his grant, 2 Inſi. 221. 

And he ſhall be exempted in a fair or market of the king. Bid. 

I bo' the grant be for him only, it will be good againſt the king's 
ſucceſſors. R. Tel. 15. 

A grantee to be quit of toll, may plead kis exemption. Lut. 1 33 2. 

SQ, an inhabitant of a borough exempted by charter. 

So, an inhabitant of the dutchy of Lancafter. Lut. 1379. 

And a preſcription for an inhabitant is good, being for Lache 

R. Lut. 1380. Adm. 2 Cro. 15 2. 

But if a market, where toll was due by preſcription, comes to the | 7 
ing, and he grants the market cum pertinentiis, the grantee ſhall have 
the toll. Pal. 78. 

[The owner of a market cannot diſtrain for toll the goods brought 

there to be ſold, ag damage-feaſant, but he has an action for the toll. 

W igley v. Peachy, T. 5 C6 G. 2. Ld, Raym. 1589. Auſten v. M bitt- 
red, C. P. H. 20 Geo. 2, Willes, 623. J b 
Nor, for the toll of goods fraudulently ſold out of che market to 
avoid the toll. Blakey v. Dinſdale, B. R. M. 18 Geo. 3. Coup. 661.] 
LA claim of toll x be taken in ſpecie for goods ſold in a market is 
| Een * n of a right to you for goods brought into the 
market 


j * 2 f 
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, market abi there, without Ahewing: any right to toll for 8. 
| the market without 5 brought. + roo * v. . 
5 31 Ges. 3. * „ 888 . 

k the grantee of a m une 
ſuffer ks to erect a tz hi 0d, 
the ſpace of twenty- tin jon ne "18. 4 
uſe . of his acti he caſe for diſturbance of | market. 5 
Holcroſt v. Heel, C. N Geo: 3. 1 Baſ. E Pull. 4. ; 
1 Whether if no" Bae toll h granted in the letters-patent, 

the grantee be entitled to a toll, and whether in ſuch caſe he can 
lupport any action for e to his market? ? Tbid.]. | 


Tal boeth.] By the t. 2 E 3 Ps. & N. 7. the owner of every fair 
or market ſhall appoint one in a ſpecial open place to take the toll, 
and keep the ſame place from ten in the morning till fun- ſet, on pain 
of-405., who ſhall take the toll at the ſame and no other time or place, 
and then have before him and enter the names and dwellings of all 
parties to bargain for any horſe, and the colour with one ſpecial mark 
of ſuch horſe, on pain of 40 4., and ſhall deliver the book by the next 
day to the owner of the fair, or market, who ſhall make a note of the 
number of the horſes fold, and ſubſcribe his name to it, on pain of . 
49 f. on the defaulter. 

By the f. 31 El. 12. no book-keeper ſhall take toll, or make an 
entry, c. unleſs he truly know the ſeller of the horſe, or his voucher, 
their names and dwellings, and then ſhall truly enter the ſame and 


the price of the horſe, &c. on pain of 51. for every A188 


(F 2.) Stallage, Picage, Oc. 


Stallage is a duty for the liberty of having ſtalls in a fair or market; 
or for removing them from one place to another. Pal. 77. 

Erecting a ſtall in a market is not of common right, ſtall- xeeper 
muſt compound as he can. Mayor of Northampton v. Ward, A. 19 G. 2. 
Str. 1238. Wilſon, 107. ] 

[And it is a treſpaſs to ſet tables in a market Mack, for the ſale 
of goods thereon, without leave of the owner of the ſoil. 2 Bl. R. 
416. 

Pia eis a duty for picking holes in the lord's ground for the poſts 
of the kalle Per Treby, Quo W. 29. Pal. 77. 

And it belongs to the ſoil ; and therefore, though a fair granted 
in Borough-Engli/h land go to the eldeſt ſon, picage (hall be to the 
youngeſt ſon of the grantee. Mo. 474. 

By cuſtom, a man ſhall have toll for goods in a market, ſold or 
not ſold; but this ſeems to be for ſtallage. Vide ante, (F 1.) _ 

So, he may take for ſtallage the eighth part of a buſhel of corn in 
every four buſhels in ſpecie. 2 Rol. 123. J. 30. 37. Mo. 835. 

The owner of an houſe next to a fair, or market, cannot open his 
ſhop for ſelling in a market, without payment of ſtallage; for if he 


takes the benefit of tlie market, he ought to pay the duties there. 


Cont. per Dod. But it was R. fer Cur. 2 Rol. 123. J. 30. 

If a man preſcribe for toll, viz. pro qualibet falla ſo much, It is 
well; for 2o/l is a general word. R. Lut. 1 519. 

80, if there be a preſeription for vol, viz. inter alia 2 - rag alla, 


f n well. * 1519. 
* 5 7 Or, | 


6 * 4 
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Or, for the ſtall and 3 et tirca bellows for it ſhall be alter | 
tained by the of R. * 1 He | 4 


| ver G ? att, viz. E. court of pye- 
. 4 Wake 


Infl. 274. | 2 
: 60 i a court of W * bach | K 
272. Skin. 33- * 
And it cannot be held before 1 or other perſon, cd 
the ſteward, without ſpecial cuſtom. R. Skin. 33. but by ſpecial 
cuſtom it may. 2 Bul. 23. 


The juriſdiction ſhall be, of contracts in the ſame fair or market, 


for goods there bought, or ſold. 4 Inf. 272. 
Or, for battery or diſturbance there. D. Cra. El. 774. 
Or, for words to the flander of wares in the market. 4 Hf. 272. 
10 Co. 73. 


And therefore, if the proceeding. be on a contract in the fair, Ge, 


but not for a thing to be ſold there, it will be void. R. Skin. 3 33. KR. 
2 Sub, Uh. © - 

Or, for ſlander of another, which does not concern the fair, or the 
goods there. 4 Inf. 272. R. 10 Co. 73. a. Cro. El. 774. i 

Or, out of the precinct of the fair or market. 4 I. 272. 

Or, at a day before or after ; tho' at another fair or market. 4 nf, 
272. 10 Co. 73. Gre. Bb 773. © 

So, by the ff. 17 Ed. 4. 2. conf. by the ff. 1 R. 3 6. the ſteward, 


| Se. ſhall not hold plea upon pain of 5 /., unleſs a plaintiff or his 


attorney ſwear, that the contract, Sc. in "he declaration, was within 
the time and precinct of the fair or market. 
And if it be ſworn the defendant may plead in abatement, or 


tender iſſue, that it was not; and if no oath, or it be found for the 


defendant, the plaint ſhall be diſmiſſed, and the party ſent to his re- 


| medy by common law. 


But ſuch oath need not appear upon the record. 4 Inft. 272. 

So, if it does not appear in pleading, that the ſuit there was fol A 
matter within the juriſdiAion, it will be void. R. Skin. 33. | 

So, an information there, for a duty within the market, tho? it is 


not void, is erroneous. R. Cro. El. 530. 


(G 2.) How the Proceeding ſhall be. 


The proceeding i in a court of pyepowders ſhall be * plant 

And the cauſe of action, plaint, Cc. ought to ariſe, and ſhall be en 
tirely determined at the fame fair. 4 If. 272. 

And therefore, the proceſs ſhall be returnable de . in horam. Bid. 

But time ſhall be allowed to the 8 Awad a weing#+ inquiry. 
R. Cro. El. 774. | e 


(H) Clerk of the Market. 


A Nitently, there was a continual market at the houſe of the 


king's court, and a clerk of the market to inquire, whether the 


MIN and m_— were according to — . 4 LO $73. 27> 
Fre 


* d g 3 F 
7 L "> * 


e Fee no fair or r market. | 
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And he had a court for that purpoſe. 4 Inf./273. - 

And might make proceſs to the ſheriffs and bailifls, to return "wy 
before him. Bid. 

And all eftreats were to be returned into the 8 Ibid. 

By the J. 16 K. 2. 3. 
according to ſtandard 9 "th Neaßegquer, — with 
makes aſſay. 7 . 

But he could hold et 
Edu. 1. 4 Inft. 273: 2) wt" 
Nor, limit the price > of nals, 4 22 27 * 

Nor, break pots, under the meaſute. Semb. Sav. "+ 

Nor, diſtrain ex officio for a fine, i in not conforming to the ſtandard. 


Semb. 1 Sal. 327. 


By the f. 27 H. 8. 24. FA 32 H. 8. 20. the king's clerk of the 


market, and no other, ſhall uſe that office within the verge, &c, not- 


withſtanding any grant to any liberty, &c. while it happens to be 


within the verge. 


The office of clerk of the market requires, that he ſet reaſonable 


prices upon proviſions in the king's progreſs, and ſurvey whether they 


are wholeſome, &c. 2 Ruſh. 373. 
The clerk of the market may take reaſonable fees. 2 Rirh. 375. 


By the /. VW. 1. 3 Ed. 1. 26. nul miniſter le roy preigne reward pur 
faire ſon office ; OY which ſtatute is the clerk of the market. 2 fl. 


209. 4 ft. 27 
By the ff. 13 K. 2. 4. the king's clerk of the market ſhall do his 


office duly, and ſhall take no common fine, on pain of 5 J. for the 


firſt, 10 J. for the ſecond, and 20 J. for the third offence. 

And therefore, if he preſcribe to have 2 d. or other rate for view- 
ing, and examining of meaſures, whether oy are lawful or not, it is 
void. R. 4 Inft. 


very buſhe], md an mln for a leſs meaſure. 


_ (I) Forfeiture of a Fair, or Market, 


Y the ff. North. 2 Ed. 3. 15. if a man hold his fair beyond the 
time allowed, he forfeits the franchiſe. . 2 Rol. 124. J. 30. 
; * if he hold his market at another day. 2 Rol. 124. J. 
oy has a fair to hold two days, and he holds it three days. 2 Kol. 
124. J. 30. 
But if a man hold his market upon the day allowed, and upon an- 


other day, he ſhall not forfeit his market z but ſhall be puniſhed for 
the addition of the day. 2 Rel. 124. J. 26. 
If a man take outrageous toll, he does not forfeit the market, bur 


the toll only. The . V. 1. 31. ſays, le rey pendra le franchiſe dil 


marche en ſa maine: but that is, till it be redeemed. 2 Inft. 221. R. 


that the toll only i is forfeited. Pal. 82. Jus . Treby, 37 
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have all his Weights en | 


| Ape, except what was held e time of 


274- | 
Yet, b y the g. 7 H. 7. 3. (and 11 H. J. 4.) he ſhall have 19. for 
fealing « of e | 
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by . N Ts , (G 15. 3 | 
Vide Chancery, (: 3 b | 3 BK | 
- Difſolution'of Marriage.” „ js 
ay Parliament (H 3.) | | 
1 Divorce. 


Vide Abatement, (H 4 — Baron and Few (C 1 We. a. 
d . e. (2 Ya) | | 


Forcible Marriage. 
vide Juſtices, (8 3.) 


. King's Marriage. 
Vide Parliament, (H 4.) 


1 alen 8 | 
N Chancery, (3 Z 1, &c.) | 
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5 Maſter of the Rolls. 
"a :*; | Vide Chancery, (B 4.) 5 1 
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Malers af chancery. 5 
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| Matters Civil. SEE 
Ji ide P arliament, (H 95 We.) c.) 
Matters criminal. | 
| Vide Parliament, (H 6, &. )—Probititin, (r %% 


Matters Marine. 
| vide Admiralty. Navigation. — Parliament, 2 2 5 ) 


Matters Martial. 
Vide Parliament, (H 22, &c.) 
Matters Matrimonial. 
Vide Prohibition, (G 15.) 
Matters Teſtamentary. 
Vide Probibition, (G 16, Sc.) * 


MAYHEM. 
2 *. (B=E 1, &c Jon Pufficer 6 6. 5) 


MAYOR. 


Fide Courts O Diſmes, (M 6, Fra F 22.) 
Oar e apr rye rg 


MEASURES  _- 
2 Peace, (B 90, &.. — Lea (L 6, We) 


MEDIETAS LINGUE. 
Vid. Alien, (C © 
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1 


MERCHANT. 
| (A) Merchant, who ſhall be. 
| T's,» are four ſpecies of merchants :—merchant-adventur- 


4 


within the realm, or in foreign parts. Sal. 445. 1 
So, if a man draw a bill of exchange, lie will be a merchant for 
that purpoſe. Vide poſt. (F 4.) | 5 6 
ä (B) Factor. 
A is authorized by a letter of the merchant, with a ſalary, 
or an allowance for his care. Ma. 81. RR 
4 And the ſame perſon may be factor for many different merehants. 
A 25 . 5 | 
Every factor muſt purſue his commiſſion ſtrictly. Nd. 
And by his general commiſſion has authority to ſell upon credit. 
2 Ca. Ch. 57. | | 5 : „ 
[A factor has power to ſell, and thereby bind his principal, but he 
cannot bind or affect the property of the goods, by pledging them as 
a ſecurity for his own debt, tho? there is a bill of parcels, and a re- 
ceipt. Paterſon v. Taſh, H. 16 G. 2 Str. 1178.) | 
[If a factor pledge the goods of his principal, the latter may reco- 
ver the value of them in trover againſt the pawnee, on tendring to 
the factor what is due to him, without any tender to the pawnee. 
Daubigny v. Duval, B. R. E. 34 Geo. 3. 5 T. R. GO .] 
80, if a loſs happens to the merchant,” the factor ſhall be excuſed, 
if he does not act contrary to his commiſſion, Ma. 81. 
factorage, and ſhall anſwer to the merchant for his damage. Bid. 
And therefore, if a factor gives more, or buys leſs in quantity or 
quality, than his commiſſion requires, the merchant may di claim, and 
the factor ſhall take the goods bought to himſelf, Ma. 82 
(If A. merchant in London orders B. merchant abroad, to buy him 
4. refuſes the contract, but diſpoſes of the goods as his own, and at 
a riſk ; he ſhall not be deemed the factor of >. but to have accepted, 
notwithſtanding what he ſaid; and ſhall account with B. according 
to the price B. paid. Cornwall v. Wilſon,” T. 1750, 1 Peſey, Sog. ] 
So, if he ſhips them for a different port or place. Ma. 92. * 


ol. V. S8o, 


ers, merchants-dormant, travellers, and merchants-reſident. 


|} 


2 Brownl. 99. Vide Trade, (A 1, Sc.) 


* And, generally, every one ſhall be a merchant who traffics by way 
of buying and ſelling, or bartering of goods or any merchandize, 


But if a factor does not purſue his commiſſion, he ſhall loſe his 


goods at a price limited, B. exceeds the price, and ſeyds the goods, 
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So, if he ſells for a leſs price than was directed without ſufficient 
reaſon, he ſhall make ſatisfaction. Ma. 82. * „ 
If he ſelf without giving advice, to make a profit to himſelf. Bid. 
Or, ſells to A. who was inſolvent, without a ſpecial direction, or 
plain ignorance. Ma. 83. 25 ; 5 
If a factor ſells to 4. for his Principal, and be fore payment ſclls for 
himſelf, and takes mon r himſelf, he ſhall anſwer ſo much for 
the debt to his principakz Fer he cannot receive his own debt to the 
prejudice of the debt of his .maſter. Ma. 82. q 
 FWhere the cuſtom of the trade is, that the factor ſells goods at 
bis own riſk, for which he has an additional allowance; no credit is 
given as between owner and buyer, and the buyer is not anſwera 
to the owner, tho' he gives him notice before payment not to 5 
to the factor, who has failed. By the jury, againſt the direction of 
Lee C. J. and by a ſpecial jury on a new trial, ſtill againſt C. Js di- 
rection. Scrimſbire v. Alderton, H. 16 G. 2. Str. 1182.] | 
[If a factor, who ſells under a del credere commiſſion, ſells goods 
as his own, and the buyer knows nothing of any principal, the buyer 
may ſet off any demand he may have on the factor againſt the demand 
for the goods made by the principal. George v. Clagett, B. R. T. 
37 Geo. 3. 7 T. R. 359. ] mg = 
[It is a general rule, that where a factor who is authorized to ſell 
goods in his own name, makes the buyer debtor to himſelf ; tho? he 
is not anſwerable to his principal for the debt, if the money be not 
paid, yet he has a right to receive it if it be, and his receipt is a dif- 
charge to the buyer. Cowp. 25 5. SE 5 

[He may compel ſuch payment by action, and the buyer cannot 
defend himſelf againſt ſuch action, by ſaying that the principal was 
indebted to him in more than the amount. id.] 9 

If he makes a falſe entry at the cuſtom-houſe, whereby the goods 
are forfeited. Adm. Ca. Ch. 25. | 7 

And therefore, if a factor in a foreign kingdom do not pay the 
cuſtoms, he ſhall have them to himſelf, and ſhall not be accountable 
to his principal. R. Ca. Ch. 25. R. Ca. Ch. 76. 3 

Otherwiſe, if he docs not pay the cuſtoms. to the king. R. Ca. 

. V 785 b 
If a factor takes ſecurity b/ an obligation of A. upon a ſale of 
goods, without authority, in his own name, he ſhall anſwer, if 4. 

c [c = „ 

[If a merchant directs his factor or correſpondent to inſure, and 
he charges him with it as if done, and loſs happens, he-ſhall be charged 
as inſurer z but if factor employs an agent, this equity will not extend 
to that agent. Tickel v. Short, H. 1750, 2 Veſey, 239.]J 

lf a merchant abroad, intereſted in goods and the freight of 2 
cargo, mortgage them to his correſpondent in England for payment 
of money at à certain day, and by letter incloſing * bills of Iading, 
direct him to inſure, the latter having accepted the bills of lading 
will be liable to an action for not inſuring, notwithſtanding the mort- 
ge 7 os become abſolute before the order was RIO 2 7. R. 
[If a merchant in ER has been uſed to procure inſurances for 
his correſpondent abroad, in the uſual courſe of trade, the latter has 
A right to expect compliance with an order for inſurance from the 
ts | 1 | former, 
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former, tho? he has no effects in his correſpondent's hands, unleſs 
| Tome previous notice be given to the contrary. 2 T. R. 187. | 
[If a merchant. accept an order for inſurance, and limit the broker ES” 
to too ſmall a premium, in conſequence of which no inſurance can be 
rocured, be is liable to make goug the loſs to his correſpondent. | 

[Yet if a-/merchant reſiding in Lond Who has received an order 
for inſurance from his correſpondent, diss what is uſual to get the 
inſurance effected, he is not bound to do more. id.] 5 

TA far has a lien on goods conſigned to him, not only for inci- 
dent charges, but as an ten of mutual account for the general ba- 
lance due to him, ſo long as he retains the poſſeſſion; if he parts with 
poſſeſſion, he parts with his lien. R. per Hardwicke C., Krutzer v. 
Wilcox, H. 1754. Gardiner v. Coleman, T. 1755, cited by Ld. Manſ= 
field. Godin v. London Aſſurance Company, H. 31 G. 2. 1 B. M. 489. 
1 Bl. 104.] © 5 5 8 3 
lk he be ſurety in àa bond for his principal, he has a lien oh the 
price of the goods ſold by him for his principal, to the amount of the 
um he is bound for. Corp. 25 1. | 1 Bn : 
[A dyer (not acting as a factor but merely as a manufacturer) has 
no lien on goods delivered to him to dye for other debts, only for the 
dycing theſe goods. Green v. Farmer, P. 8 G. 3. 4 B. M. 2214] 
Ia packer, being in the nature of a factor, has. id.] 
I [Joint-faQtors are anſwerable and accountable for the whole on an a 
action of account. Godfrey v. Saunders, P. 10 G. 3. 3 Will. 73. 

[If a factor ſells goods as his own by indorſement of the bill of lad- 
ing, tho' ne delivery, (if the goods are at ſea,) the vendee ſhall hold; 
if fraud appears between factor and vendee, otherwife, WFright v. 
Campbell, P. 7 G. 3. 4 B. M. 2046. 1 Bl. 629.] 

[Bills remitted to a factor or banker, while unpaid, are in the na- 
ture of goods unſold, and, if the factor become bankrupt, muſt be re- 
turned to the principal, ſubject to ſuch lien as the factor may have 

thereon. 2 Bl. 1154.] . | 
[A. and B. came to this agreement, that B. ſhould-purchaſe of A. 
all the light gold coin which he could lend at a ſtated price, and that 
A. ſhould from time to time draw upon B. for the money due upon 
ſuch ſale, and that B. ſhould alſo from jime to time accept other bills 
drawn by A. for his own convenience, for which A. was to remit 
value: * they had acted under this contract for ſome time, B. be- 
came a bankrupt; being under acceptances to a large amount; and . 
(ignorant of the bankruptcy) ſent a parcel of light gold and bills to 
enable. B. to diſcharge the acceptances, which parcel was taken by B.'s 
alfignees: it was holden that J., who had ſince. paid B.'s acceptances, 
might recover back the gold and bills ſent after the bankruptcy, on- 
the ground of their having been ſent for the particular purpoſe of 
paying thoſe acceptances z/ and that, as that purpoſe was not anſwer- 
ed, the property in the gold, Sc. remained in 4. Toke v. Hollingſ 
worth, B. R. Z. 33 Geo. 3» 5 T. R. 215. Ex. Ch. E, 35 Ges. 3. 
177%. Ton ; 
[If A. and H. have a general running account, confiſting of bills 
_ drawn by B. on C. in favour of A., and of bills and other ſecurities 
depoſited by A. with B.; and, upon. the failure of B. and C., A. be 
obliged to take up the bills received by him from B., whereby the ba- 
N w E * 3 lance 
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lance of the accounts is in favour of A., ſtill he cannot maintain tro- 
ver for the bills depoſited by him with B., unleſs they were ſpecific- | 
ally appropriated to anſwer B.'s drafts on C. in favour of f., and de- 
7 = expreſsly for that purpoſe. Beat v. Puller, B. R. H. 34 Geo. 3. 
: If A. . goods with B. for ſale, and B. promiſe toqpay the pro- 
ceeds to A. when ſold; lv no lien on them (if not ſold) for the 
balance of his general ach ht ariſing upon other articles. Walker v. 
Birch, B. R. E. 35 G J. R. 258. ]]] 
If a factor, in conſideration of goods being conſigned to him, ac- 
cept bills drawn by the conſignor, and pay part of the freight, and 
become inſolvent before the bills are due, and before the goods get 
into his actual pyſſeſſion, the conſignor may ſtop them in W 
3 T. R. 119. 783.1 . . 
But, in order to deveſt the conſignor's right to ſtop in tranſitu, it 
is not neceffary that the goods ſhould have been taken by the hands 
of the conſignee himſelf. 3 T. R. 464.] B 
IA conſignor may ſtop goods in tragſitu, tho? the conſignee has in 
part paid for them. Hodgſon v. Ley, B. R. M. 38 Geo. 3. 7 T. R. 
140.1 : BEE ; 
i the conſignee aſſign the bills of lading to a third perſon for a. 
valuable conſideration, the right of the conſignor as againſt ſuch af. 
ſignee is deveſted. 2 T. N. 63. held contra by the court of Exche- 
quer-Chamber in a writ of error from B. R. H. 30 Geo. R. 1 H. Bl. 
357. 5 T. R. 683. 5 
[If the conſignee of goods, to whom the bill of lading is indorſed 
in blank, aſſign it over as a ſecurity for acceptances given by the aſ- 
ſignee, not amounting to the value of the goods, and afterwards by an 
agreement between them = became partners in the goods, by 
which agreement it appears that the conſignor has not been paid for 
them, the aſſignee of the bill of lading cannot maititain trover againſt 
the confignor, if he ſtop the goods in tranſitu upon the inſolvency of 
the conſignee. Solomons v. Niſſen, B. R. M. 29 Geo. 3. 2 T. R. 
674. 5 8 „ 
74 at a foreign port ſhips goods by the order and on the account 
of B., to be paid for at a future day; and bills öf lading are accord- 
mgly ſigned by the maſter of the ſhip. One of the bills is imme- 
diately tranſmitted to B., who, before the arrival of the ſhip at the 
place of deſtination, ſells the goods, and indorſes the bill of fading to 
„Ci. after the arrival of the ſhip, and a delivery of part of the goadsito the 
| agent of C. B. becomes bankrupt, without having paid oF the price 
of the goods. By this delivery the Zranſitus is at an end as to the 
whole of the goods, Slcebey v. Heyward, C. P. E. 35 Geo. 3. 
2 H. Bl. 504.] Rt l 75 
lf goods be conſigned to a factor for ſale, and he fell and receive 
the money before his bankruptey, and do not purchaſe with it any 
ſpecific thing capable of being diſtinguiſhed from the reſt of his pro- 
perty, the conſignors cannot recover the whole money from the aſ- 
nees, but imult come in under the commiſſion. Scatt v. Salem, 
C. P. H. 16 Geo. 2. Willes, 400. | | r 
[So, if the factor, at the time of the ſale, agree to ſet off a debt of 
his own due to the vendee, it is the ſame as if the factor received ſo 
much money from the vendee, and the conſignors muſt come in un- 


der the factor's commiſhon.” Jbid.]J a 5 


422m | 
. 


before payment, and his aſſignees aft 


received. Bid. 7 


ber cent. to indemnify him from any loſs on the re- ſale; it was 


holden that this undertaking was diſcharged, when the principal ha 


a 1 , E, i 8 "= ; „ 
But if the goods remain in ſpecie in the factor's hands at the time 
of the bankruptcy, the conſignors may recover the goods in trover 
from the aſſignees. Scott v. Salem, C. P. H. 16 Geo. 2. Willes, 400. ] 
[Or, if a factor ſeli goods for his principal, and become bankrupt 
terwards receive the money, the 

principal may recover it from them in tion for money had and 


„ 
* 


So, if the factor on ſuch a ſale takes notes in payment from the 


end 0 


vendee, payable at a future day, and his aſſignees afterwards receive | 


money had and received. 416:d.] 


* 


[If the aſſignees of a factor (bankrupt) receive bounty-money on 5 
any article under an act of parliament giving the bounty 70 the import- 


er, the conſignor of that article may recover ſuch bounty · money from 
them in an action for money had and received. Bid. 


(C) Broker. 


between them, and fix the exchange for payment 9 wares ſold or 

bought. Ma. 143. ' = IT 055 
And by uſage in London, freemen of the city ſelected out of the 

companies of which they are free, and preſented by fix at leaſt ap- 


_—— 


y the court of aldermen allowed, have been admitted and ſworn to be 
brokers in London. Vide the fl. 1 Fae. 21. . 1. [Vide alſo the flat. 
6 Ann. c. 16. | | / Ye 


(24. Whether the ſelling goods by auction within the city of FF ; 


don, by an auctioneer who has paid the duty of 20 3. for a licence, re- 
quired by the flat. 17 Ges. 3. c. 50. but who has not been admitted 


as a broker, makes him liable to the penalty ef the ſtatute for acting 


the money, the principal may recover it from them in an action for 


| Poker: are perſons employed among merchants to make contracts 


| ner members of their company to the mayor and aldermen, and 


as a, broker, without having been ſo admitted? — Sembl. that it does 


not. Wilkes v. Ellis, C. P. M. 36 Geo. 3. 2 H. Bl. 555.) 


[A commiſſion del credere is an abſolute engagement to the prin- 


cipal from the broker, and makes him liable in the firſt inſtance: ſo 
that the broker is liable at all events; tho' the principal may reſort to 
the underwriter as a collateral ſecurity. 1 T. R. 112.) 

{Where a bankrupt has underwritten a policy to a broker acting 


under a commiſſion del credere, and a loſs, upon the policy, happens + 


before the bankruptcy, but is not adjuſted till after, the broker may 
deduct the amount of the loſs from the debt which he owes to the 


eſtate of the bankrupt; and if, by miſtake, he pay it to the aſſignees, 
he may recover it from them as money had and received to his uſe. 
. 1T. K. 285.] - 1 | | 


A broker, when he bought goods for his principal, agreed Yor! 


a fair opportunity of ſelling to advantage, but neglected it, tho' he 
was afterwards obliged to ſell at a loſs. Curry v. Edenſon, B. R. H. 
30 Ges. 3. 3 T. R. 5 24.) * 


[Such an agreement, if reduced to writing, need not be ſtamped, 55 


becauſe it is a contract relating to the ſale of goods. Mid. ST 
[One who for brokage and 2 negotiates and concludes 3 
"oP | 43 | or 


j 


} 
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for ſtocks is a broker within 6 Ann. c. 16. Janſen v. Green, - 
7 G. 3. 4 B. M. 2103-] - 

But pawnbrokers, who buy and ſell goods upon pawn, uſe an un- 
lawful trade. Kelg. 50. [Vide flat. 30 Geo. 2. c. 24.] 

And by the A. 1. (or 2.) Fac. 21. /. 5. a ſale or pawn to them of . 
goods purloined, or ſtolen at any place within the city or liberties of 
Londen, or in Meſlminſten gouf ,, or within two miles of Lon- 
don, ſhall not alter the profigety, of the goods ſo purloined or ſtolen. 

And an action lies againſt them by the owner for ſuch goods, tho 
the felon be not proſecuted. Kelg. 50 | 

And by the fame fatute, ſ. 7. if the owner require the pawnbroker 
to ſhew him ſuch goods, and tell how he came by them, or how he 
hath diſpoſed of them, and he refuſe to diſcloſe them, he NUTT 
double the value. ¶ Vide feat. 30 Geo. 2. c. 24] 
| [For the vegas: of bn ſee 25 G. 3- e. 48. 27 G. 3 


c. 37. 


(D) Lex Mercatoria, 


There ſhall be no Survivorſhip. 


25 mereatggia, or law-merchant, is part of the ** of England, 
Co. L. 1 2 Kol. 114. ä 

: [And therefore it cannot be proved by witneſs, Pillanc v. Van 
Mierop, P 5 G. 3. 3 B. M. 1663.) 

Per 10 mercatoriam, the merchandizes, ada and duties of 
joint-merchants do not ſurvive, but go to the executor of him who 
dies; for jus accreſcendi inter mercatores pro beneficia commercii lacum | 

non habet. Co. L. 182. a. | 
And this extends to all merchants and waders, tho they 90 not go 
beyond fea. 2 Brownl. 99. 
And therefore, the executor of the deceaſed ſhall j join with the ſur- 
viving merchant for goods carried away in the lifetime of the teſtator. 
Lut. 1493. Dub. whether neceſſary. Sho. 189. Cont, for the re- ch. 
medy ſurvives, tho' the duty does not ſurvive. Sal. 444. Ea ; 

[If money be owing to two partners, and after the death of one it 
be paid to a third, perſon, the furviving partner may maintain an ac- ol 
tion for money had and received, in his own right. 2 F. R. 476.) 

[If judgment is obtained againſt a ſurviving partner for a partner- 


= debt, it is {till a partnerſhip. debt. Facomb v. Harwood, F. 17 51, 10 
Y. 265} „ 
And if a joint- factor dies, an account! lies againſt the executor of to] 


the deceaſed, and the. ſurvivor. Ca. Ch. 127. | 

Vet the ſurvivor of joint-factors may be charged ſolely for goods 
ſold by him and his partner. R. Ca. Ch. > iter, Dales 

So, if a joint-merchant die, the action for money due to them ſur- 
een, 1 for the ſurvivor and the executor of the deceaſed cannot Join, 

444. 

Articles of partnerſhip i in trade do not ſubGR for the benefit of 
executors (to entitle them to continue in the partnerſhip) unleſs ſpe- 
cially provided. Pierce v. Chamberlain, M. 1750, 2 Veſey, 33-1] 

lu a cauſe for an account of a copartnerſhip, both parties being 
dead, a receiver ſhall be appointed, otherwiſe in the caſe of a fur- 


viving Pr 2 Drown. 272. ] 
LA unit 
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Aſumpſit for a partnerſhip debt may be brought againſt one part- 


ner only, and unleſs he plead. in abatement he ſhall be afterwards. 


concluded. 1 Bl. 695. 5 Bur. 2613. 2 Bl: 947.] 


[All the partners muſt join in an action brought for a partnerſhip. 


tranſaction. Graham v. Robertſon, B. R. H. 28 Geo. 3. 2 T. R. 282.] 


[Where two enter into articles of partnerſhip for ſeven years, in 
whictt is a coyenant to account yearly, ano. adjuſt and make a final 


ſettlement at the expiration of the partnerfſhp, and they diſſolve the 


partrierſhip before the ſeven years are expired, and account together, 


and ſtrike a balance which is in favour of the plaintiff, including ſeve- 


ral items not connected with the partnerſhip, and the defendant pro- 


miſes to pay it, an aſ/ſumpfit lies on ſuch expreſs promiſe. Fgſter v. 
Allanſon, B. R. E. 28 Geo. 3. 2 T. K. 479.] 


[If partners diſſolve their partnerſhip, perſons who deal with either, 


without notice of ſuch diſſolution, have a right againſt both. Coup. 


449. 


Coꝛup. 8 14.) 52555 
[One of two partners applied truſt- money in the trade with the 
privity of the other, afterwards they ſeparated, and the partnerſhip 
effects were aſſigned over to the firſt, who took on him the debts ; 
this was holden to be no payment in diſcharge of the other partner, 


but both were conſidered liable to make good the truſt- money. Smith 


v. Zameſon, B. R. E. 34 Geo. 3. 5 T. R. 601. 5 

[But to make a perſon liable as a partner, there muſt either be a 
contract between him and the oſtenſible perſon, or he muſt have per- 
mitted the latter to make uſe of his credit, and to hold him out as one 
jointly anſwerable, Doug. 371.] 

- [One partner may maintain an action for money had and received, 


againſt the other partner for money received td the ſeparate uſe of | 


the former, and wrongfully carried to the partnerſhip account. 2 T. R. 
476. 8 i 


[Money lent to a trader, by a partner who retires from buſineſs, 
at legal intereſt, with an additional annuity for a certain term of years, 
is not a continuance of the partnerſhip. 2 Bl. 9g8.] 

[A. and B., ſhip-agents at different ports, enter into an agreement 


to ſhare, in certain proportions, the profits of their reſpective com- 


miſſions, and the diſcount on tradeſmen's bills employed by them in 
repairing the ſhips conſigned to them, Cc. By this agreement they 
become liable, as partners, to all perſons with whom either contracts 
as ſuch agent, tho' the agreement provides that neither ſhall be an- 
ſwerable for the acts or loſſes of the other; but each for his own. 
Waugh v. Carver, C. P. M. 34 Geo. 3. 2 H. Bl. 235. 

[on a bankruptcy between partners, they are entitled as againſt 
each other to the balance of accounts. Coup. 469. 


{And the aſſignees under a commiſſion againſt one partner can only 
be tenants in common of an undivided moiety, ſubject to all the 
rights of the other partner. Id. 449. : 


Ulf one of two partners _—__ a ſecret act of bankruptcy, the 


[If cwo be partners, as attornier and conveyancers, and one receive 
money to be laid out on mortgage; the other is anſwerable for the 
amount, tho? his partner gave only his own ſeparate receipt for it. 


[Surety for the ſervice of F. C. to a ſole trader, does not extend to 
a a fubſequent partnerſhip. 2 Bl. 934. bY | 


other 
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other partner may, for a valuable conſideration, and without fraud, 
diſpoſe of the partnerſhip effects; and tho' the latter afterwards be- 
come bankrupt, the aſſignees under a joint commiſſion cannot main- 
tain trover againſt the boni jige vendee of ſuch partnerſhip. effects. 
NPE ES 3 

[If on an execution againſt one of two partners, the partnerſhip 
effects be taken and ſold, the court will order the ſheriff. to pay over 
to the other a ſhare of ti oduce proportioned to his, ſhare in the 
partnerſhip effects to be aſcertained by the maſter, Doug. 650. 
[One partner cannot bind the other partners by deed. Harriſon v. 
Jackſon, B. R. E. 37 Geo. 3. 7 T. R. 207. | | 


(E 1.) Contracts of Merchants. 


Contracts of merchants are regal, notarial, or verbal. Ma. 89. 
The regal are, where the king by commiſſioners contracts with 
any particular merchants for proviſions, apparel, Oc. of the army, 
Notarial contracts are, where an entry of the contract is made by 
a public notary. Ma. go. | | 


(E 2.) Contract by Charter-party. 1 
(E 2.) How ninde.] Contract by charter- party is, when there are 
agree ments or covenants by charter between one or more merchants, 
and the maſter or owners of a ſhip, for the freight of his ſhip and the 
ſafe carriage of the merchandizes. Ma. 97. „ | a 
No ſhip ought to be freighted without a charter-party. Hid.] fre 
(E z.) What the merchant ought to do. Freight of the fhip.] The Fa. 
merchant ought to import his goods in the ſhip, and pay the freight por 
according to the agreements by the charter-party. Ma. 98, 99. 3 
The uſual freight is ſo much per ton. Ma. 99. . day 
Or, ſo much for the voyage outward, and ſo much inward, or ſo to! 
much for the whole. Ma. 98. 100. 25 . the; 
Tf no ſum is expreſſed for the freight, ſo much ought to be paid as . teer 
is uſual in ſuch voyage. Ma. 100. 2h 
So, if the freight be agreed for ſuch goods, and the merchant puts (1 
more in the ſhip, the maſter ſhall take as much freight as he pleaſes. _ is 10 
Aa. 99. FS OS 1 LS | the 
If the freight be agreed for 3 J. per ton, and afterwards there is an ſecu 


embargo upon the ſhip for fix weeks, the maſter may make a new, 
agreement with the merchant's factor for 67. a ton, without diſcoyer- 
ing the former agreement. R. 2 Ver. 242. 1 e 
If the freight be in groſs, viz. 600 /. for a ſhip of 200 tons, it 
ſhall be paid, tho' the ſhip has not ſo many tons. Ma. 100. —_-. 
If the ſhip be freighted, ſo much outward and ſo much inward, 
the outward freight ſhall be paid, tho? the ſhip periſh in her return. 


Aa. 98. Is bi ts h | "> op 
Or, return without lading, by the default of the merchant or his 
factor, the whole'{ball be paid.  Semb. 2 Ca. Ch. 75. 2 Ver. 212. 
So, tho” by the letter of the charter-party the freight cannot be 
recovered by law, yet, if by the intent it ought to be paid, it ſhall be 
recovered in equity. 2 Ver. 210. [Daugl. 22.] But 


* 


* * 
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ut if the ſhip periſh, the whole freight from the laſt plaee or time 
of payment will be loſt.» 1 Sid. 236. [ Doug. 541. LE 1 
S8o, if there be a default in the maſter, he ſhall loſe his freight ; as, 
if the maſter ſail out of port in a tempeſt, S. Ma. 98. 102. Vide 
9. (E 6. 9.) | 'S | RS on”. 8 
205 9 a pilot, or neceſſaries, or contrary to the terms required 
by the charter: party. Ma. 98. 102 ahh CE 
So, if the ſhip returns without lading, Where he does not ſtay for 
it the whole time agreed, and makes à proteſt againſt the factor, &c. 
Ma. 98. „ Ne HE + | y 
| Tuo there was danger of being taken by the enemy, if he had 
ſtayed. Ma. Did. . 0 | | | 
And if no freight was payable till the return, he ſhall-loſe the freight 
outward as well as inward. Did. es wh It => 255 
The goods carried generally, are a ſecurity for the freight. [ Doug. 
104. | ; | " 
104 the maſter need not deliver them, without payment. 
[If a freighted ſhip becomes diſabled without the maſter's fault, he 
has his option to refit (if poſſible in convenient time) or to hire ang 
other ſhip to carry the goods; if the merchant will not agree to this, 
the maſter is entitled to the full freight of che whole voyages | Lut- 
awidge v. Grey, in the Houſe of Lords, 1773, cited in Lule v. Lyde, M. 
33 C. 2. 2 B. M. 882. 1 Bl. 190. ] LE Axa) 
The maſter ſhall have his freight, tho! the goods are ſpoiled, if th 
_ merchant takes them. id. Dougl. 2722 5 2115 
[The merchant may abandon all, tho? a/l are not loſt ; but he can- 
not abandon ſome, and take ſome; if he abandons 'all, he is excuſed 
freight. 2 B. MH. 882.] 1 12 
[If the ſhip is diſabled; or taken, when part of the voyage is per- 
ormed, without fault of the maſter, he ſhall be paid a rateable pro- 
portion of the freight. bid. Dougl. 272. © 013 3 et 0 
[A ſhip is freighted from Nezwfoundland to Liſhon, when ſeventeen 
days at fea, and within four days of Liſbon, is taken, retaken, brought 
to Biddiford, the merchant has his goods, pays half ſalvage, ſends 
them to Billa, and ſells them at loſs ; the maſter is entitled to ſeven- 
teen twenty - one parts of the freight of half the goods. 2 B. MH. 882. 


* 


(E 4.) Contract of bottomree.) Bottommarie, bottomage, or bottomrer, 
is ſo called, where the maſter takes up money, by way of loan, for 
the uſe of. the ſhip, and pledges the bottom or keel of the ſhip for 
ſecurity of payment. Latch, 252. 1 T. R. 77. | 

(If the owner of a ſhip charge her for repairs done in England, by 
an inſtrument under feal, ſtated to be by way of bottomree, on whick 
ſhe was afterwards ſeized by Admiralty proceſs, and decreed to be ſold + 
to ſatisfy the demand, and no appeal is made from that ſentence, but 
between the ſeizure and decree a writ of execution iſſues. againſt the 
owner. at the ſuit. of another, creditor, the -ſheriff cannot take the 
veſſel under this writ ; nor can trover be maintained againſt the officer 
in poſſeſſion by the warrant of the court of Admiralty. 1 T. R. 649.] 
And ſuch hypothecation of the ſhip binds the owners. Latch, 25 2. 


Vide Admiralty, (E 10, 11.) 18 

So, if a man makes a loan of money to be paid upon the return of 
the ſhip, and takes a ſecurity by obligation, c. ſuch contract is called ., 
a bettomree contract. Ma. 122. a [Where 


«A 
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[Where Tepairs are ordered by the underwriters, for the payment 
of which a bettomree bond is given, and they refuſe to pay it on the 
arrival of the ſhip, in'conſequence of which ſhe is ſold, they are liable 
for all the damage which ſhalb accrue to the owner, in conſequence 
of that refuſal. 2 T. K. 407.) A 
And becauſe the lender loſes his money, if the ſhip does not return 
from the voyage, a greatlllitereſt or premium is uſually taken for it, 
and will not be uſurious. ide Ujury (B). e | 
ut if a contract be made, by colour of bottomree, to evade the ſta- 
- tute of uſury, it will be uſurious. f e 
So, if the maſter er merchant takes a loan upon a Borromree con- 
tract, and deviates from the voyage agreed, he ſhall pay the money, 
tho the ſhip: never returns, but is loſt before the time of payment 
agreed upon; for the deviation was the default of the mafter. N. 


* 
> 7 by 


Shin. 152.4 25 5 \. 


(E 5.) What the maſter ought to du. Provide the ſbip.] The miſter 
has the power over, anducharge of the ſhip. Ma. 1b] 
And therefore, ouglit to take care that the ſhip and tackle be ſuffi- 
cient. "Ma. 103. N rin 20 i 4 ; ; + ws 
And he ſhall anſwer for the damage which happens, if he purfues 
Rv when the overloop of the ſhip is untight, or pump faulty. 
Did. „ e Lan Eg A 
80, he ſhall anſwer for damage by bad hooks, ropes, blocks, &c. 
c e n 


(E 6.) Perform his voyage. ] So, the maſter ought to purſue his voy- 
age with due care according to the inſtructions; and therefore, ſhalt 
anſwer for'damage which happens, if he hoiſt ſail without a good 
pilot. Ma. 102. E | ; 

Or, in tempeſtuous weather, without the advice of his company. 
Ma. 102. Vide ante, (E 3.)—Pep.. (E g.) 5 | 


(E 7.) The contract. How diſſolved.) If a contraQt be not by 
charter. party, but only by earneſt given, if the merchant recedes from 
the contract, he loſes his earneſt only. Ma. 98. 5 85 | 
If the maſter recedes, he ſhall loſe double the earneſt. Bid. 

IIn a charter-party, if A. covenants to proceed to V. to ſtay forty - 
days, and load with the goods B.'s agent's tender to be laden; and in 
conſideration B. agrees to pay freight at 41. 10 f. per ton; proviſo 
if the ſhip does not arrive on 1ſt March, then to be at B.'s option to 
load at that freight, or the current freight, ox not at all; and 4. 
does not go to V. he is liable to the penalty. Shubrick v. Salmond, 
H. 5 G. 3. 3 B. M. 1637.] ö | | . 


(E 8.) Remedy for non. performance.] If a contract by charter- party 
be broken, covenant lies upon it by the one party or the other. 
3 Lev. 41. Lev. Ent. 37. Dougl. 272. | | 

[The owner of the ſhip is liable to the freighter, for the default of 
the maſter, tho the freight was to go to the maſter, either by ſpecial 
agreement of the owner, or by the cuſtom of trade, and though it 
were in a trade unlawful in the foreign country, but lawful in Fng- 
land. Boucher v. Lawſon, H. 8 G. 2. and H. 9 G. 2. B. R. H. 85 
r e But 


E 


[hut it muſt be charged on the cuſtom of the realm, as in a ſhip 
uſually carrying for hire, or employed that voyage to carry for hire; 
or on the perſonal undertaking of the owner; and in a ſpecial ver- 
dict this muſt be ſpecially found; on a general verdict, it is preſumed, 
Boucher v. Lawſon, H. 8 G. 2. and H. 9 G. 2. B. R. H. 85 & 194. . 
CA. owner of a ſhip, lets it to B. for a voyage for a ſum certain, and 
B. to have the benefit of carrying ren A. covenants for the 
condition of the ſhip, and the behaviour of the maſter, C. ſends gold, 
and has bills of lading ſigned by the maſter, A. is liable and not 8. | 
Pariſh v. Crawford, H. 19 G. 2. Str. 1251] J EE |, 
Ihe plaintiff muſt ſue for the whole penalty at law, but if the de- 
fendant thereupon applies to equity for relief, on his paying princi- 
pal, intereſt and coſts, the charter-party ſhall be delivered, and ſatiſ- 1 
faction acknowledged. Forward v. Duffield, T. 1747, 3 Atkyns, 55 6.1] il 
[If a factor hires a ſhip, and executes a charter-party, by which the 
goods to be put on board are made liable to the maſter ; and ſome 
mercha:i'ts load the ſhip, and agree with the factor at 91. per. ton for 
the carriage, and the factor becomes bankrupt; the merchants are not 
liable to the owner's demand, nor their goods, but they are liable to 
pay the factor the reight of the cargo, and as the maſter has a ſpecific 
lien on the goods, he muſt be paid before the aſſignees of the bankrupt 
take any thing. Paul v. Birch, T. 1743, 2 Ath. 621.]. | Sg 
[Owners of ſhips let to freight under the charter-parties of the. 
at India Company are not anſwerable for damage or loſs to the cargo 
happening by the act of God. Dougl. 272.) RO 
(* Ship damage” in thoſe charter-parties, means damage from Negli- 
gence, inſufficiency or bad ſtowage in the ſhip, excluſive of what is 
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” pccalioned by ſtorm or other ſea hazard. id.] 
2 As to Contract between Maſter and Owners. 
y. | Vide Navigation, (I 4.) 

b ES What Contract is good by the Law-Marine. 
by e Vide Admiralty, (E 10, 11.) 


(E 9.) Contract by Policy of Aſſurance. 


A policy of aſſurance is, when a merchant gives a conſideration in 


rt 
| 4 money ta others, to aſſure his goods, ſhip, or other thing by him ad- 
iſo ventured, upon ſuch terms as may be agreed between the merchant 
to and aſſurers. Vide ſt. 43 El. 12. | 1 EE, 
Y This uſage was introduced by the emperor Claudius Czſar, and re- 
nd, corded amongſt the laws of Oleron, and afterwards uſed amongſt 
; merchants in England, and ſince in other kingdoms. Ma. 105. 
And by the /. 43 El. 12. it appears, that this uſage is common, 
ty when a grand adventure is made in parts remote, whereby, if the ſhip 
MIR periſhes, the loſs is divided amongſt many. * 
And upon this. ſtatute the king may make an office for entry of po- 
t of licies, R. Hard. 351. | | 
tat By the inſtrument, or policy of aſſurance, in conſideration of a 
u it premium of ſo much per cent. to be paid by the merchant, the aſſurers 
ng aſſure ſuch a ſhip, her tackle and keel, c. from London to ſuch a 


ort; and if the ſhip, &c. periſh, eyery ſubſcriber pays the ſum by 
q ſubſcribed for recompence of the loſs. 2 Sand. 200. {The 
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: {The infurance of an enemy's property is illegal, and no action can 
be maintained upon it. Briſtou v. Towers, B. R. M. 35 Ge. 3. 
r ; FR 4b 1 Sf ion 
[Goods; the produce of Holland, purchaſed in that country during 
hoſtilities between Holland and Great Britain, by a Britiſh agent reſi- 
dent there, and ſhipped for Brizi/5 ſubjects, were inſured by them 
in this country; and the Mſurance was holden legal. Bell v. Gilſcn, 

C. P. M. 39 Geo. 3. 1 Be. Pull. Rep. 345] Be, 44) 

[If a ſhip is infured at and from a place, whilſt ſhe is there prepar- 
ing for the voyage, the inſurer is liable; but if the voyage is laid 
aſide, and the ſhip lies there ſeveral years, with the owner's privity, 


the inſurer is not liable. Chitiy v. Selin, T. 1742, 2 Att. 359. ] 

[If a ſhip inſured for a certain time fail before the time on a dif- 
ſerent voyage from that inſured, the aſſured cannot recover, tho' ſhe 
aſterwards get into the courſe of the voyage deſcribed in the policy, 

* is loſt after the day on which the policy was to have attached. : 
2 T. R. 30.] | | 2 V 
[In an dbibtFon a policy of inſurance the declaration ſtated, that 


| efter the making of the policy the ſhip ſailed ; the evidence was that 
ſhe failed before, but the variance was holden. immaterial. Peppin v. 
j Solomont, B. R. H. 34 Geo. 3. 5 T. K. 496-] | 


So, an aſſurance may be made for a ſhip, &c. in her voyage to ſuck. 4 
a country, or port, and her return to Landon. 2 Sand. 2000 8 
Or, for a voyage to ſuch a country, and to trade there, and return 
| to ſuch a port. %, Hite 0547 4 
So, it may be for the goods and merchandizes laden in ſuch a ſhip. as 
Ma. 106. s 5 | 
Or, for ſuch and ſuch godds in particular. Bid. | m 
Or, for goods laden, or to be laden in any ſhip at ſuch a port, or 4s 
from ſuch a country to London. Skin. 327. 2 ig 
[A policy of inſurance is effected on certain goods on board a cer- U 
tain ſhip on a voyage at and from A. 10 B., and another policy is alſo nor 
made on any kind of goods as intereſt ſhould appear on board ſbip conf 
or ſhips on the ſame voyage, warranted to ſail within a limited time, CE 
but no circumſtances of the firſt policy are communicated to the un- born 
derwriters of the ſecond, nor do they know that the firſt was made. wha 
Goods to the full amount of the ſum inſured in the firſt policy are put procl 
on board the ſpecified ſhip, which arrives in ſafety. Goods alſo to this 5 
the full amount of the ſum. inſured in the ſecond policy are put on don 4 
board another ſhip, which fails within the limited time from A. with In 
an intention of touching at C. in her courſe to B., but is left before ſhe ar- half 
rives at the deviating point. The underwriters of the ſecond policy are « Jon 
anſwerable for the loſs. Kewley v. Ryan, C. P. T. 34 Geo. 3. 2 H. Bl. fn 
48.] 1 1 
| : Uf freight be inſured on a valuation, and after part of the goods | 5 
are loaded on board, the ſhip be driven from her moorings and loſt, half y 


the reſt of the goods being ready to be'ſhipped, the inſured is entitled 
to recover the whole of the valued freight. 3 T. R. 362] 
[If ſhip and freight are inſured, and the ſhip is loſt whilſt careen- 
ing, before the cargo is put on board, the inſurer is liable for the ſhip | 
| only, and not for the freight ſhe might have earned. Tonge v. Watts, 


- 


| H. 19 G. 2. 2 Str. 1251.) 3 4 a 
[Proviſions ſent out in a ſhip for the uſe of the crew, are protected 
| | . 4 | 7 ; 
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by a policy of aſſurance © on the ſhip and furniture.” Brough v. 
Whitmore, B. K. R. a0 % / a $5 \ 
[Where a ſhip was chartered from L. to T. there to take on. board 
2 certain number of pipes of wine, and proceed to B.; &c. for which 
the owner was to receive freight at the rate of ſo much per pipe, a 
policy of inſurance on ſuch freight was held to attach from the failing. 
of the ſhip from L. Thompſon v. Taylat, B. R. M. 36 Geo: 3. 6 T. R. 
92 for money; tho' he has no intereſt in the ſhip or cargo, ex- 
cept what he lends upon bottomree bond. Cont. 2 Jer. 269. R. acc. 

2 Per. 717. d 5 eee 

If _ who has lent money on bottomres or reſpondentia, infures 
on coods, he cannot recover for bottomree or reſpondentia muſt be ſpe- 

cifed in the policy. Glover v. Black, T. 3 G. 3. 3 B. M. 1394. 

i Bl. 396. 405. 422.] 5 Is 

So, an aſſurance may be made upon ſhip and goods, 4, or nat loft. 
2 Sand. 200. (Vide Ma. 107.) fa” 2 
For the goods of A. without account, if proved that A. had goods 
chere, tho“ the particulars are not proved. Skin. 40. . 
So, it may be made for the life of any perſon. Ma. 107. 
[By fat. 14 G. 3. c. 48. no inſurance ſhall be made on lives, or 
other event, but by perſon having intereſt therein whoſe name muſt 
be inſerted ; and he can recover no more than his intereſt amounts 
to. This extends not to bond fide inſurances on ſhips or goods.] 
[On inſurances of houſes againſt fire, it is neceſſary the party in- 
jured ſhould have an intereſt in the houſe, at the time the policy is 
made out, and at the time the fire happens; therefore after the leaſe 
of a houſe is expired, and after the fire happens, the inſured's aſſign» 
ing the policy does not oblige the inſurers to make good the loſs to 
the landlord, the aſſignee. Sadler“ Company v. Badcact, P. 1743, 
2 Atkyns, 554.] ] . 

Policies of aſſurance againſt fire are not aſſignahle in their nature, 
nor intended to be aſſigned from one perſon to another, without the 
conſent of the office. Bid. _— 28 

[Policy of aſſurance againſt fire, with proviſo not to be liable if 
burnt by invaſion by foreign enemies, or any military or uſurped poauen 
, whatſoever : a mob riſes on account of the 3 of proviſions, the 
proclamation is read, mob diſperſes, another riſes and burns the houſe; 


den Aſſurance Company, M. 8 G. 3. 2 Will. 363.] * 

In a policy of inſurance againſt loſs by fire from half a year to 
half a year, the aſſured agreed to pay the premium half-yearly, © ag 
* long as the inſurers ſhould agree to accept the ſame,” within fifteen 
days after the expiration of the former half year; and it. was alſo ſti» 
pulated that no inſurance ſhould take place till the premium was ac- 

tually paid; a loſs happened within fifteen days after the end of one 
half year, but before the premium for the next was paid ; it was 
holden, that the inſurers were not liable, tho' the aſſured. tendred 
the premium before the end 'of the fifteen days, but after the loſs, 
Tarleton v. Stanifarth, B. R. T. 34 Geo. J. 5 T. R. Gg. 
[If policy of inſurance refer to certain printed propoſals, the pro- 
poſals Will be conſidered as part of the policy. Routledge v. Burrell, 
C. P. T. 29 Gee. 3. 1 H. Bl. 254. Worſley v. Word, B. R. 7. 
36 Geo, 3-6 TR: 710, r F | [A war- 


this is not an uſurped power within the proviſo. Drinkevater v. Len- 
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LA warlike fort may not be inſured by the governor; but a nominal 
fort, really a factory, and only defenſible againſt black natives, may 
be infured by a governor, who is a merchant, and nota military man. 
Carter v. Boehm, P. 6 G. 3. 3 B. M. 1905. ] 

[Such inſurance is good, tho' the inſured does not diſcloſe ſuch 
conditions of the place as do not affect the riſk inſured againſt, 
nor his ſpeculations, that the enemy might make them a viſit, being 

unable to act elſewhere; nor. that the _ vebgned to attack them 

the year be fore. Bid. 

So, a policy may be b by a patrol ert as, that it 
ſhall not take effect till the ſhip arrive at ſuch a place, tho' the policy 
be from London. Sal. 444, 5. Cont. Skin. 55. 

That it ſhall be for the ſhip A., where B. is commander; tho' the 

licy by miſtake was for the ſhip B. where D. was commander, 

Per Holt, Sal. 444. 

Bo, if the policy has a blank for the time of the inſurance, -it hall 
be helped by a verdict. Semb. F. g. 275. 

If the ſhip or goods inſured be loſt in whole; or in part, every 
affarer ſhall make recompence according to his ſubſcription, or Pro 
ratd in proportion thereto. Ma. 105. 108. 118. 

[The nature of a policy is an inſurance on the ſhip, for the voyage. 
If either the ſhip or the voyage be loſt, it is a total wols. "Fo. Ke 


191.] 


(But if the ſhip arrive ſafe, the een of her not being worth 


repairing will not make it a total loſs. Id. 187. 
And owners of ſhips are not entitled to abandon, unleſs at ſome 
period of the voyage there has been a total loſs : and where the jury 


have found only an average loſs, occaſioned by the perils of the ſea, 


the court are precluded from ſaying there has been a total loſs. 1bd.] 

[When the afſured receive intelligence of ſuch a loſs as entitles 
them to abandon, they muſt make their election in the firſt inſtance; 
and if they abandon, they muſt give the underwriters notice in a 
reaſonable time, otherwiſe they waive their right to abandon, and 
can only recover as for an average loſs. 1 T. R. 608.] 

[The inſurer, after ſatisfaction made to the affured, ſtands in his 
place as to the goods, ſalvape, and reſtitution, and is entitled to a ſhare 
of prizes taken by virtue of letters of reptiſal. Ranaal v. Cockran, T. 
. 1748, 1 Veſey, 98.) | 

[If a ſhip infured is taken, retaken, and no perſon appearing to 
give ſecurity, condemned and fold, the moiety paid the recaptors, 


and the other —_ remains with the officers of the court, and the · 
e policy. Chancery will not reſtrain him from 


inſured recovers on t 
proceeding for the whole, if he offers to relinquiſh the ſalvage to the 
inſurer. Pringle v. Hartley, M. 1744, 3 Ath. 195.) 

[If a privateer is inſured to cruiſe for three months, and is ales 
by the enemy, retaken before ſhe is infra pręſidia hoſtit, carried into 
a neutral port, and ſentenced to be reſtored to the owners on paying 
ſalvage, yer] it is a total loſs to the inſured. Pond v. King, H. 21 G. 2. 
1 ii. 1 

[If . an illegal ſentence of 0 the owner repurchaſe 
his ſhip at a public auction, he cannot recover the money ſo paid from 


268.] 
| * Bod 


the underwriter. Haueloct v. e B. R. 2. 39 Ger: | 8 7. R. 
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[Such a contract is a ranſom, and illegal. Havelock v. Rackword, 


B. R. T. 39 Geo. 3. 8 T. K. 268. 3 1 
' [Inſurance on a ſhip (a privateer) at and from Jamaica to any 
ports, Sc. at ſea or ſhore, cruiſing for four months, without further 
account, Q. and free from average, (before the fat. 19 Geo. 2. c. 37.) 


the inſured had intereſt in the „bi to the amount infured. During 


the four months the crew mutinied, brought the ſhip by force into 
amaica, and having carried away the arms, c. deſerted her, by 
which the further cruiſe was prevented. As the ſhip was in ſafety in 


her proper port at the end of the four months, it was holden, the 
aſſured could not recover, the inſurance being on zhe ſbip, and not on 


the voyage. Pole v. Fitzgerald, Cam: Scacc. E. 25 Geo. 2. Millet, 
Ait the ſalvage falls ſhort of the freight, it is to be conſidered as a 
total loſs. Boyfield v. Broum MH. 10 G. 2. Str. 1065. 

[The expences of ſalvage may be given in evidence, tho' the only 
ſpecial damage laid is, that the goods were ſpoiled by the ſhip's ſink- 
ing, for it is witkin the cauſe of action. Cary v. King, T. g G. 2. 
BR. H. 304]: -- 5 + e 
Il a ſhip is taken, retaken, and arrived in England before the 
inſured offers to abandon, and is afterwards brought to the port of 
delivery, and has ſuſtained no damage from the capture, he cannot 
recover fpr a total but only an average loſs. Hamilton v. Mendez, T. 
1G. 3. 2 B. M. 1198. 1 Bl. 276. . ME 

In action on the caſe, on policy of inſurance, tho' the declaration 
is for a total loſs, and damages laid for r plaintiff only proves 
an average loſs, and does not attempt to prove a total loſs, yet he may 
recover as for a partial loſs. Gardner v. Croaſdale, H. 33 G. 2. 2 B. M. 
904. 1 Bl. 198. Doug. 732. n. | - ta 
| {An average loſs, on a valued policy, muſt be eſtimated by the real 


ralue of the goods on board. 1 BY. 279.] 


[Where there has been only an average loſs, but the account is ſo 


. complicated that it cannot be adjuſted in court, the jury, by conſent. 
of the parties, may find for a zeal loſs, the plaintiff entring into a 


rule, to account to the underwriters for what part of the inſured pro- 
perty he ſhall recover. Doug. 294.] | | 


- 


[The owners of goods inſured, by the act of ſhifting the goods 


from one ſhip to another, do not preclude themſelves from recover- _ 


ing an average loſs ariſing from the capture of that other ſhip, if they 
acted for the benefit of all concerned. 1 T. R. 611: u.] 

[The duty ariſes on the ſhip's arrival and landing her cargo, the 
inſured has zhen a right to ſatisfaCtion, to be paid ſuch proportion of 
the prime coſt, or value in the policy, as correſponds with the pro- 
portion of the diminution in value occaſioned by the damage; and 
the adjuſtment muſt be according to the value at that time, and not 


depend on ſpeculations or future events.] 


[Thus A. inſures ſugars to Hamburgh, at 3ol. per hogſhead, it is 
damaged, and therefore, and therefore only, muſt be immediately 
ſold; the value of ſugar undamaged is then 23 J., of this damaged 


ſugar 20/. A. ſhall pay the ſame proportion of 39/., as 3/. (the dif- 


ference between 23 J. and 20/.) is of 23/.; that is, thres twenty= 


thirds of 30/. Lewis v. Rucker, P. 1 G. 3. 2 B. M. 1167.) 


14 [Average 
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Average 5 gnifies A en e to a general Joſs: it + alte Cignifies 
a particular partial loſs. Wilſon v. Smith, T. 4 G. 3. 3B. M. 15 50.1 
[If corn is inſured free from- average, unleſs general, or the ſhip be 
' firanded, and the ſhip is obliged in a ſtorm to cut away and leave her 
cable and anchor, and runs into a port to refit, then proceeds to thle 
port of delivery, and delivers the corn which is damaged by the ſtorm, 
te inſured cannot recover. Bid. 

If an inſurance be effected on Fruit; and the policy contain the 
uſual memorandum, © corn, fruit, &c. warranted free from average, 


4 unleſs general, or the ſhip be ſtranded ;” and the ſhip be in fact 


ſtranded in the courſe of the voyage, the underwriters are liable for 
an average loſs ariſing from the perils of the ſea, tho' no part of the 
loſs ariſe from the act of ſtranding. Burnett v. Kenſington, B. R. E. 
37 Geo. 3. 7 T. R. 210.] 

. [Where a ſhip has been forced by a ſtörm to enter a port, in order 
to repair, and cannot continue her voyage without apparent riſk of 
being loſt, the wages and proviſions of the crew are to be brought 
into an average from the day it was reſolved to ſeek ſuch port to the 
day of departure from it, with all the charges of loading, and every 
other expence incurred by that neceſſity. 2 T. KR. 414.) 

[So, the charges of loading and unloading the cargo, and taking 
care of it, and the wages and proviſions of the workmen hired for the 
repairs, become general average. 1d. 407.] | 

{Freight muſt contribute to general average. Id. 408.) 

But a fraud in hi n that makes the aſſurance will excuſe the aNurer : 
75 if the owner of a decayed ſhip after aſſurance deſtroy the ſhip. 

2. 107. | 
Or, if the ſhip periſh by his default. bid. * 
Or, the default of the pilot. Ma. 109. | 
Or, the ſhip be inſured as the ſhip of an ally, when 3 it was the ſhip 


of an enemy. Skin. 327. 
So, if a man n the ſhip, c. to be loſt before IG Sho. 


Ane the affurance was for the ſhip, loft or not bot. Did. 

So, if the words are general, without ſaying, 4% or not off ; if 
- the ſhip was loſt before aſſurance, tho the aſſured did not know it. 
Sho. 324. | 

[But if goods be inſured from the lading of them on board the ſhip 
00 lofi or not loſt,” and warranted well on a particular day; if the 
ſhip'was loſt on that day, before the policy was actually underwritten ; 
the underwriter is liable, for the warranty is * with, by the 
ſhip's being well any time of that d 3 . R. 36 | 

[An agreement between the in infured and 4 firſt underwriter, 
& that he ſhall not be bound by his ſigning the policy,” renders the 
policy fraudulent. Wilfon v. Ducket, M. 3 G. 3. 3 B. M. 1361.] 

[A fraudulent policy ſhall be delivered up, and the premium re- 
turned; deducting coſts. Hid.] 

So, if the voyage be changed, or a deviation made by the default 
of the aſſured. 8. 324. | : 

Or, of the maſter. SH. 325. | 
U a hip is inſured from one port to another, but cakes in | quote 

to ” delivered at a third, * is loſt before ſhe comes to the- dividing 

point 


// £5. AE a 


Or, taken feloniouſly out of the ſhip. . Bid. 
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point of the two voyages, the inſurer is liable; for the intention to 
deviate does not diſcharge him. Fofter v. Wilmer, H. 19 G. 2. Str. 
1249. Kewley v. Ryan, C. P. T. 34 Geo: 3. 2 H. Bl. 343.) 

[A ſhip inſured from A. to B., ſails with intent to touch at C., an 
intermediate point; to a certain point the voyage is the ſame; from 
that point there are three tracts to B., one by the way of C., the two 
others by different courſes; there are advantages and diſadvantages 
attending each, and the captain muſt ele& according to circum- 
ſtances; the ſhip takes the tract by C. with intent to put in there, 
but is taken” before ſhe actually comes to the point where ſhe muſt 
have turned out of the tract to B., by the way of C., for the purpoſe 
of putting into the harbour of C.; yet the underwriter is diſcharged, 


| becauſe he was entitled to the advantage of the captain's judgment in 


electing which of the three tracts it was beſt to purſue, whey he came 
to the firſt dividing point. Miduleruood v. Blakes, B. R. H. 37 Geo, 3. 


77, R103} 5 


[Inſurance on a voyage from C. to D., on a repreſentation that the 
ſhip was firſt to ſail from A. to B., and from B. to C.; the voyage 


from A. to B. was performed, but that from B. to C. being unavoid- 


ably prevented, the ſhip returned to A., and thence immediately pro- 
eceded to C.; and in performing the voyage from C. to D., was loſt; 
and this was holden a good commencement of the voyage inſured. 


Driſcol v. Paſſmore, C. P. H. 38 Geo. 3. 1 B/ & Pull. Rep. 200. ] 


[Inſurance on a voyage from A. to B., from B. to C., and from C. 


to A. The voyage from A. to B. is performed, but that from B. to 


C. being unavoidably prevented, the ſhip returns to 4. ; from whence 
the captain writes to his broker in London, requeſting him to obtain 
the opinion of the underwriters as to his proceeding directly to C., if 
the charterer ſhould inſiſt upon it: and is anſwered by him that h 
thinks the policy at an end: At the inſtance of the charterer the 


captain does proceed to C., and on his return from thence to A. the 


ſhip is captured. It was holden that the voyage inſured was neyer 
abandoned. Driſcol v. Bovil, C. P. M. 39 Geo. 3. 1 B/ & Pull, 
Rep. 313] _ F WED 

Or, the goods are transferred to another ſhip. S850. 325. 70 

So, the aſſurer ſhall not be charged for goods, c. embezzled, or 
ſtolen by any of the mariners. Ma. 109. FA | 
Tho' the aſſurance be againſt pirates, thieves, &c. for it ſhall be 
intended of public thieves, as enemies, pirates, &c. Bid. ; 

So, by the cuſtom of merchants, if an inſurance be upon goods in 
a ſhip to ſuch a certain value, every inſurer ſubſcribing, after the 
whole value ſubſcribed, ſhall return his premium, and ſhall not be 
charged for the goods loſt. R. 85. 133. | | 

Tho” the firſt tubſcribers prove infolvent. $ho. 133. | 

- Double inſurance is where the ſame man is to receive two ſums in- 
ſtead of one, or the ſame ſums twice over for the ſame loſs, by reaſon 
of his having made two inſurances on the ſame goods or ſhips; but 
every caſe where there are 7409 inſurances is not a double inſurance. 
er N London Aſſurance Company, H. 31 G. 2. 1 f. M. 489. 1 B. 

ie . e e 1 

[Every re- aſſurance in this country, either. by Britiſb ſubjects or 


forrigners, whether on Britiſh or toreign ſhips: is void by 29 C. 2. 


Vol. V. c. 3 2. 
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6. 37. J. 4. unleſs the aſſurer be inſolvent, become a bankrũpt, or die. 
SK 161] | ; bs | 


LA. at Saint Peterſburgh, is indebted: to B. in London, who ſends © 
a 2 ſhip for goods, makes inſurances; A. ſends goods, but not bill of 
lading, direts inſurances to be made, which are done accordingly; 
A. indorſes the bills of lading to C. of Mo/cow, who orders inſurance 
for the whole, which is done with D.; the whole is loſt ; C. ſhall re- 
cover the whole ſum of D., and if C. is any ways entitled under the 
inſurances made by A. or B., D. ſhall ſtand in his place. This is ſtill 
(+> Rronger, if D. was appriſed that there might be another inſurance. 
— Bid. 5 . "Fe 5 3 
[The aſſured cannot recover on the policy, unleſs the loſs be a 
direct and immediate conſequenee of the peril inſured ; ſo that ſlaves; 
who die by any other means than by wounds or bruiſes received in 
the very act of quelling a mutiny, are not within that proviſion of . 
an African policy, which inſures againſt * by mutiny. 1 J. R. 


130. .] 1 5 e 
= * aſſurer ſhall not be charged, if the aſſured does not perform 4 
the terms on his part: as, if a policy has the words, warranted tis 
depart with convoy: for that imports that the aſſured ſhall take convoy 
for his ſecurity; and if he does not, the aſſurer ſhall not be charged, 
X. 3 Lev. 320. 4 Mod. Go. Sho. 326. | e Tr 
And it is not ſufficient, that he took convoy, for his departure, if 
| he did not take it for the whole voyage. R. 3 Lev. 320. 4 Mod. 
| *Go. Cal. 443. L Dong. 72+ 735.) F 
[Sailing orders are negeſſary to the performance of a warranty to 
depart with convoy, unleſs particular circumſtances exempt the in- 
ſured from the general rule. Webb v. Thom/on, C. P. E.'37 Geo. 3. 
1 Boſe & Pull. Rep. 5.] „ e N 
.  » [But in ſuch a caſe; an unforeſeen ſeparation is no breach of the 
warranty, Doug. 74. 736. DE 
In a policy on goods ſhipped on board a certain ſhip, to return 
part of the premium if ſhe failed with convoy and arrived, the arrival 
of the ſhip, tho not in company with the convoy, is what 1s meant, 
and the full return is to be made on the whole ſum inſured, tho? there 
ſhould be an average loſs on the goods. Doug. 268.] 5 
Ihe inſurer on freight agreed to return part of the premium, * if 
cc the ſhip ſailed with convoy and arrived ;” it was holden that the 
uſſured were entitled to that return, the ſhip having ſailed with convoy 
and arrived, though ſhe had been captured and recaptured during the 
_ © eourſe of the voyage, and the aſſured had been obliged to pay for 
ſalvage. Aguilar v. Rodgers, B. R. M. 38 Geo. 3. 7 T. R. 421.) 
[Coming out of harbour on a ſignal and orders from a man of war, 
. and failing in the fleet for ſome time, and there taken, tho? unable to 
get ſailing orders from the man of war, is ſailing with convoy. 
Vickorin v. Cleeve, H. 19 G. 2. Str. 1250.) 3 
If the ſhip make a deviation in her voyage. 4 Mod. 60. 
If the aſſured act contrary to his agreement. R. 4 Mod. o. 
After an inſurance on a ſhip on a trading voyage, the ſhip ſailed 
with a general letter of marque, for which the conſent of the under- 
writers had been ſolicited, but was refuſed; this vacated the policy, 
altho the aſſured did not in fact make uſe of the letter of marque for 
the purpoſe of cru ing, or inter d ſo to do, but took it on board m_ 


- 
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„ NCH 0 
for the purpoſe of eruiſin on the vo ag home. Deni en v. Modi: 
ani, B. R. Z. 34 Geo. 5 5 T.R. 580. 88 ge TAO 
[The aſſured upon a trading voyage taking out a letter of marque, | 
(but without a certificate, which is neceſſary to its validity,) unknown | {FE 
to the underwriters, ſolely with'a view to encourage ſeamen to enter, D 
and without any intention of uſing it for the purpoſe of cruiſing, tho“ 
the veſſel was armed for ſelf-defence, is not ſuch an alteration of cir- 
ſtances as will avoid the policy. Moſs v. Byrom, B. R. T. 35 Geo. 3. 
If there are mutual covenants, and the one is the cauſe, whereßß * "8 
the other cannot be performed. Sh. 324. ORC PO ON 
But if the convoy be feparated by tempeſt, and the ſhip in ſearch . = 


ct 


of the convoy be taken, it is not ſuch a default that the aſſured ſhall ©» 
| loſe his inſurance. R. 3 Lev. 321. 4 Mod. 60. Sho. 326. 185 
So, if a convoy be taken at the uſual place, viz. at the Dom,, || 
tho” he depart without it from London. Per three F. Holt cont. Sal- 9 
443. | | | 5 e 51 | 
[On inſurance of ſhip warranted to depart with convoy, ſhe may 9 
go to the place appointed for the general convoy for that trade (as | 
from the Downs to Spithead) at the hazard of the inſurers. Gordon 
v. Morley. Campbell v. Bordieu, H. 20 G. 2. Str. 1265.] DT» 
[A policy is effected on a ſhip, on a voyage from A. to C., war- 
ranted to depart with convoy for the voyage. The convoy appointed 
is to B., a port in the courſe, and near to-C. This is a compliance 
with the warranty, and the underwriters are liable, the ſhip _y 
captured in the paſſage from B. to C. D'Eguino v. Bewicke, C. P. M. 
36 Geo. 3. 2 H. Bl. 55 1. | | 
(The term convoy, in a policy, means ſuch a convoy as ſhall be ap- 7 
pointed by government. Bid. . | | 5s 
If there be any illegality in the commencement of an integral 
voyage, and an inſurance be effected on the latter part of the voyage, 
which taken by itſelf would be legal, ſtill the aſſured cannot recover 
on the policy. Wilſon v. Marryat, B. R. M. 39 Geo. 3. 8 T. R. 31.1 
[A deviation intended, if the loſs happen before it take effect, does 
not diſcharge the policy. Doug. 361.) 8 WS. 
[But if a ſhip ſail on a voyage different from, although coinciding: 
in part with, that inſured, the policy is, diſcharged, tho? the loſs haps 
pen before the dividing point. Id. 16. | Ba 
[If goods be inſured on board a fhip from London to Nantz, with 
liberty to call at Offend, and the ſhip be cleared only for O/tend, but 
fail directly for Nantz, that being the known courſe of the trade, in. 
order to ſave certain duties both here and in France, there is no fraud 0 _ 
on the underwriter ſo as to diſcharge the policy. Doug. 25 1. 
IIf an inſured ſhip quit the courſe deſcribed in the policy, from ne- 
cellity, ſhe muſt purſue the new voyage of neceſſity, in. the direct 
8 and in the ſhorteſt time, otherwiſc the policy will be diſcharged. 
oug. 284.] EET 5 ks 3 33 : 
. Lif a ſhip inſured at and from Jamaica, warranted to have ſailed on 
or before a certain day, (with return of part of the premium in caſe _ 
of convoy, ) ſail on or beiche the day from her port of lading, with all 
her cargo, tc. on board, to the uſual place of rendezvous at another 
part of the iſland, for the ſake of joining convoy there ready, it is a 
ry rn: with the warranty, _ ſhe be afterwards detained * | 
; 55 1 2 | | | | 1 
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by an embargo beyond the day. And tho? ſuch place of rendezvous be 
out of the direct courſe of the voyage, it is no deviation. Coup. G01. 
{Yet if a ſhip, warranted to fail on or before a particular day, be 
prevented from failing on the day, by an embargo, the warranty is 
not complied with. Cowp. 784. Cn 
But if in ſuch a caſe the ſhip had actually got under ſail on the 
w with intent to purſue her voyage, the warranty is complied with, 
tho” ſhe ſhould be obliged to put back inſtantly by an embargo, before 
ſhe gets out of the harbour. Doug. 369. n.] bg: 
lf a ſhip be driven out of her loading port, and obliged to go into 
another, and after fruitleſs attempts to get back again, ſhe do the beſt 
ſhe can to get from thence to the place of her deſtination ; that will 
not be conſidered as a deviation. 1 T. R. 22. | | 
[Neither will it vacate the policy if ſhe complete her loading at the 
port into which ſhe is. ſo driven. Id. ibid. | E 
[If the voyage deſcribed in a policy be © from A. to B. and C.,“ and 
the ſhip go to C. before B., (tho' C. be nearer to A. than B. is,) it is 
a deviation, and the plaintiff cannot recover for any ſubſequent loſs, 
if it be not the regular and ſettled courſe of the voyage to go firſt to 
C. Beatſon v. Haworth, B. R. H. 36 Geo. 3. 6 T. R. 531.] 
I,. Whether ſuch a regular and ſettled courſe of voyage would 
control ſuch a policy? id.] „„ 
Il a ſhip is inſured from London to Halifax, warranted to depart 
with convoy from Port/mouth, and before ſhe arrives at Portſmouth 
the convoy is gone, (ſo that the inſurer runs no riſk for the remaining 
part of the voyage,) he ſhall return part of the premium. Stevenſon 
v. Snow, M. 2 G. 3. 3 B. M. 1237.] | | 
In an inſuranee on a ſhip at and from Hull. to Bilboa, warranted to 
depart from England with convoy; the voyages from Hall to Port/- 
mcuth, where ſhe meets with convoy, and thence to Billoa, may be 
conſidered as diſtinct; and in caſe of a loſs between the two latter 
places, an apportionment and return of premium may be demanded. 
Rothawell v. Cooke, C. P. M. 38 Geo. 3. 1 Bof. & Pull. 192.] 
If goods be inſured from A. to B. in a neutral ſhip, it is ſufficient 
to charge the underwriters that the ſhip was neutral when ſhe failed. 
Doug. 732. 3 T. R. 477. Cont. 3 Bur. 1419. 1 Bl. 427.) | 
(But if ſuch a warranty be falſe, tho' the loſs ſhould not happen in 
conſequence. of the property not being neutral, the policy is void. 
Dong. 733-n] 8 e 
lf a (hip or cargo inſured be taken and condemned as prize, it is 
not neceſſary for the inſured to make any claim or appeal, before they 
call on the underwriters. id.] | Eo, | 
[And a condemnation by a foreign court of admiralty is not con- 
eluſive evidence that they were not neutral, unleſs it appear that the 
condemnation went on that ground. Doug. 575.] ö 
[So, if the damage happens before any deviation, tho' afterwards 
the ſhip deviates, the inſurance ſhall not be loſt. R. Sal. 444. 
So, a voyage in the uſual courſe, tho” it be not direct, will not be 
a deviation. R. Sal. . | SOL | 
[If a policy of inſurance differs from the Jabel, i. e. the minute of the 
_ agreement entred in a book, and ſigned. by the infurer and the inſurer, 
it {hill be made agreeable to it. Motieux v. Landon /ſſurance Con ans, 
; A. 1739, 1 Atk. 54<.] | R £44 . 
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[If a fhip at Bengal is inſured in London from her arrival at Fort 
Saint George, it means her firſt arrival there in her homeward-bound 


voyage. Motteu v. London Aſſurance Company, M. 1739, 1 At. 545. 


[If a ſhip ſo inſured, being arrived at Fort Saint George is found 
leaky, and is directed by the-governor to go to Bengal to refit, and is 
| loſt in returning from Bengal, it is a loſs during the voyage, and ac» 
cording to the adventure intended to be inſured. Bid.] . 

[It is uſual, prudent, and for the benefit of all concerned, to take 
out the furniture, tackle, &c. of a ſhip, and put them in a warehouſe 
on land at a certain place, (as on the ſand-banks in the river of Can- 


ton,) while ſhe refits, and if they are there burnt; the inſurerg are 


liable. Pelly v. Royal Exchange Aſſurance, P. 30 G. 2. 1 B. M. 341.) 
[If a ſhip inſured to the port of London, and till there moored 
twenty- four hours in good ſafety, arrives the 8th, is that day ſerved 
with order to return to perform fourteen days quarantine, the crew 
deſert, captain petitions to be excuſed, petition adjourned to 28th, 
and then ordered back; ſhe returns, performs the quarantine, applies 
to air the goods, and before her return is burnt, the inſurers are hable. 
Waples v. Eames, M. 19 G. 2. Str. 1243. a 
[But the underwriter is in no inſtance liable for any loſs which hap- 


pens after the veſſel has been moored 24 hours in ſafety ; altho' fuch 


loſs ſhould ariſe from ſome previous damage ſuſtained during the 
voyage; as for barratry committed by the maſter, by ſmuggling du- 
ring the voyage. 1 T. R. 25 2. 261.] | 88 


[The inſurance of a ſhip to Jamaica determines, by her mooring 24 


hours in any port there, and does not continue till ſhe arrive at her 
laſt port of delivery. 1 BI. 417.) | YI e 


[Where a ſhip is inſured for fix months, and three days before the 


expiration of the time ſhe receives her death's wound, but is kept 


afloat by pumping till three days after the time, the underwriter is 


diſcharged. 1 T. R. 261. 2 | 

[So, in the caſe of an inſurance on a life for a year, if the perſon 
die after the expiration of it, tho? in conſequence of a mortal wound 
received before, the inſurer is diſcharged. Id. 260.]. | ; 

So, if the aſſurance be, till the ſhip be diſcharged from the voyage, 
ſhe 1s not diſcharged by arrival at the port, till the goods are unladen, 
R. Shin. 243. | 10 hs 2 | 

lf goods are loſt after the owner has taken them out of the ſhip 

iato a lighter, and before they reach land, it is no«charge on the in- 
ſurers; otherwiſe, if they had been ſent by the ſhip's boat. Sparrow 
v. Carruthers, T. 18 G. 2. Str. 1236.) | | | 
But the uſual perils, expreſſed in policies of aſſurance, againſt which 
the aſſurer inſures, are SA FO, . 

(1) Perils of the ſea, Ma. 108. | . Ty 
And, therefore, the aſſurer undertakes to aſſure againſt all damages 
by tempeſt or ſhipwreck. 2 Rol. 248. J. 35. D. Sal, 443. Sho. 323. 


If he aſſure againſt perils by diſtreſs of weather, the aſſurer ihall 


pay, if the ſhip be loſt in the ſea, not if it be loſt by capture of an 
enemy. R. Shin. 3. He 


* 


So, againſt all dangers upon the fea by pirates, or men of war, R. 


2.Rol. 248. J. 40. 4 Mod. 60. Sho. 32. 

So, againſt ſeizure by the government. Dub. Sal. 444. 
lk a ſhip is inſured except as to captures and ſeizures, and four 
Jears aſterwards has never been heard of, it thall be deemed ſufficient. 
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8 MERCHANT. 
2 hat ſhe ſoundered, and plaintiff ſhall recover __ inlur⸗ 


ers. Green v. Brown, M. 17 G. 2. Str. 1199.] 


(2) The uſual hazards expreſſed in policies are, men of 3 rye 12 | 


pirates, rovers, thieves. Ma. 109. 
[As between inſured and inſurer, a ſhip is loſt by the capture, and 


the inſurer muſt indemnify the inſured as to the loſs actually ſuſtain- 
ed; and he ſhall ſtand in the place of the inſured, in caſe of recap- 


ture or abandonment. Goſs v. Withers, M. 32 G. 2. 2 B. M. 683. 


Doug. 231-] 
[Generally, but not univerſally, on a capture, the And may 4 


mand as for a total loſs, and abandon. 2 B. M. 683.]. 


[So, on an arreſt or embargo by a prince not an enemy. Bid. * | 

[But where the capture is but ſmall hindrance, as ſudden 5 | 
or immediate ranſom, it is only an average loſs. Bid.) 

[The inſured in no-caſe is obliged to abandon. Lid. 

[He cannot turn what in its nature is an average loſs, into total loſs 
by abandoning. Jbid.] 

A ſhip inſured is taken, the hands, except two, taken out and ſent 


to France, ſhe remains eight days in the enemy's hands, is retaken, 


brought to England ; ſhe could not proceed without coming to refit,” 
immediate notice to inſurers, with offer to abandon. This is total 
loſs. Gofs v. Withers, M. 32 G. 2. 2 B. M. 683. 1 Bl. 279.] 
1 Ber! policy of aſſurance on a ſhip and ſtores * at and from a port,” i 
oreign country, in the common form againſt arreſt of princes, eg 
2 Sc. extends to an embargo laid on by the government of that 
8 in the loading port. Rotch v. Edie, B. R. M. 36 Geo. 3. 
6 T. K. 413.) | 
[And if the embargo continue, the aſſured may abandon and reco- 
ver as for a total loſs. Jbid.]J 
So, againſt barratry of the maſter himſelf. Pee Halt, Sho, 326. 
[Barratry can only be committed by the maiier or mariners againſt 
the o2vners of the ſhip, and without their conſent, The owner cannot 


commit barratry ; he may make himſelf liable to the owner of the 


goods by his fraudulent conduct, but not as for barratry. 1 T. K. 
223.1 | 
[In an action by the aſſured of goods 8 the rin fora 
loſs by the barratry of the maſter, proof that the perſon who was de- 
ſcribed in the policy as maſer, and who was treated with and acted 


as ſuch, carried the ſhip out of her courſe for. fraudulent purpoſes of 


his own, primg facie is ſufficient to entitle the plaintiff to recover 
without ſhewing negatively that he was not the owner, or that any 
other perſon was. Roſs v. Hunter, B. R. M. 31 Ges. 3. 4 T. R. 33.0 

[Such proof lies on the defendant, wiſhing to avail kimſelf of it, ta 


eſtabliſh, Jbid.] 


| [And where the voyage inſured wag from Jamaica to New Orleans, 


| which lies up the river Miſſiſippi, and the captain proceeded on his 
voyage as far as the mouth that river, and then dropped anchor, 


and went up the river in his boat for a fraudulent purpoſe of his own; | 
it was holden that the dropping of the anchor with ſuch fraudulent 


Intent was an act of barratry, and not merely a deviation. Did. 


And every fraud of the maſter will be barratry.; as, if he run away 
with the ſhip or embezzle the goods. R. 2 Mod. Ca. 230. 
N therefore, it is ſuſſicient to aſſign a breach, and find by the 
| „ | verdict, 
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231. 
[Lo conſtitute barratry in the e there moſt be ſomething cri- 


of lading he undertakes to go ſtraight to Marſeilles, and afterwards 
their benefit, and without benefit to himſelf, he. paſſes Marſeilles, 


net Stamma v. Brown, A. 16 G. 2. Str. 1173. „ 
lf a captain, contrary to the inſtructions of his owner, eruiſe for 
and take a prize, and the veſſel is afterwards loſt in conſequence of it, 
it is an act of barratry, upon which the aſſured may recover againſt 
the underwriters, although the captain libelled the prize for the be- 
nefit of his owner as well as of himſelf. Js v. Byrom, B. K. T. 
35 C. 3. CET N. 301 

[A deviation of a veel from the voyage inſured through the i igno- 
rance of the captain, or from any other motiye not fraudulent, tho 


8 Exch. A. Company, B. R. H. 38 Geo. 3. 7 T. R. $95: ] 

If the crew force the maſter to go our of the courſe of the voyage, 
to carry a prize taken into port, it is not barratry, nor ſuch a devia- 
tion as will diſcharge the inſurers, Elten v. Brogden, H. 20 G. 2. 
Str. 1264.] | 


country, is void. Doug. 254.] 

[Where an embargo had been laid on orovifions. in Ireland, an in- 
ſurance on ſuch proviſions from thence, laden on board a veſſel bound 
to an enemy's port, was held void. 1 T. R. 85. n.] 

[If a ſhip be inſured, in the terms of the policy, in any lawful | 
trade, and the barratry of the maſter be mentioned as one of the riſks 
to be borne by the underwriters, they are liable for a loſs which hap- 
pens by the barratry of the maſter in ſmuggling. 1 T. R. 277.] . 
[The ſtipulation, reſpecting the employment of the thip in a /aw- 
ful trade, muſt be applicd to the trade in which 5 owners employ 
her. Vid. 

[Where a poliey does not appear, on the face of i it to be inegal, the 
court will not grant a new trial, in order to let the defendant into 


1 T. R. 84.) 

(3) Reftraint of princes, 3 Ma. I 10, 111. | | 

But ſuch a policy does not aſlure againſt reſtraint for non-payment 
of cuſtoms. 2 Ver. 176. 

Or, it the afſured navigates contrary to the laws of the country. 
2 Fer. 176. 5 * 


that increaſes this riſk, the policy is voids Carter w Rub, P. 6 G. .* 
3 B. A. 1905. 1 Bl. 393. 

lf the underwriter infures a ſhip as on 1 voyage, which he pri- 
ately knows is arrived, an action lies to recover the premium from 
him. id.] 

| oe 2 not eiten are to be diſcloſed Did.) | 

* . Ws 4, [The 


verdict, quod Per Fraudem et negligentiam nail, de. 8 . od. Ca. 


But mere hegligence does not amount to  barratry. K. 2 ; Med. Ca. | 


minal, as well as deviation or breach of contract; therefore if by bill 
giving notice by advertiſement, and by his owners orders, and for 


and goes to Leghorn firſt, and returning to Marſeilles is loſt, it is not 


it avoids the policy, does not conſtitute an act of barratry. Phyn v. 


[Au inſurance on a voyrge expreſsly promguies by the laws of this 8 


proof that it was ſo; he ſhould Row hows it on the firſt trial. 


[lf the inſured conceals from the underwriter any cireumſtance 
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[The ;nfured need not tell\the underwriter what he Au TION 
what he ought to know, what he takes upon himſelf the knowledge 


of, or what he waives being informed of. Carter v. Boehm, P. 6 G. 3. 


3 B, M. 1905. Vide Doug. 251.) 


[Concealment of the true port of loading will vitiate a poliey of i in- 


ſurance. 1 Bl. 463. 
[Concealment of circumſtances on a life DIRE is not ſo fatal, 


if the life be warranted a good one, as if it be a common inſurance 
without warranty. bid. 312. Cowp. 788.] 


lf the circumſtance, * of advice having been received that the 
4 ſhip was leaky and ſuddenly diſappeared,” be concealed from the 


inſurer, the policy is void, tho' the ſhip be not loſt, but taken by the 


enemy. 2 Str. 1183.) 
[In infurances on Zaft- India ſnips, it is not neceſſary to diſclols that oy 


there has been a new agreement to detain the ſhip a year- longer in 


the Indies than the enlarged time provided for by the charter- party; 


for this is the courſe of that trade, which the underwriters are pre- 


ſumed to know; and this detention, and its conſequences, are part 


of the riſk they inſure. Salvador v. Hopkins, Heaton v. Rucker, and 
3. 3 B. A. 1707.] c 
[There is a difference in the effect of a warranty and only a repre- 


ſentation. The warranty muſt be ſtrictly complicd with; but it is 
ſufficient that a repreſentation be fair and ann — . 


785. Doug. 1 1. n. 260. 1 T. R. 345. 
[A ſtipulation on the margin of a policy is a warranty, Doug. 12. 1. 
[But, on a detached piece of paper, tho? incloſed in the policy, or 
wafered to it; is only a repreſentation. Id., 12, 13. 1 T. K. 345.) 
[On a repreſentation that a ſhip was ſeen ſafe on a ens ar day, 


nat a certain latitude or point in the voyage, if it turn out that ſhe got 


ſafe to the point repreſented, but was loſt rwo days before the day 
mentioned, the difference though by miſtake is material and diſcharges 
the policy; becauſe if the inſured repreſent material facts, without 


knowing them to be true, he takes the riſk of their being ſo on him- 


ſelf. Doug. 260.} 
ff facts not diſcloſed by the broker for the inſured, in a repreſent- 


ation of the ſtate of the ſhip, appear material to the jury tho' they 
did not to the broker, who merely on that account abſtained * 
mentioning them, the inſurance is void. Doug. 306, u. 


A repreſentation that a ſhip is expected to foi on ſuch a day from | 


the coaſt of Africa, is not material, ſo as to diſcharge the policy, tho 
it turn out that ſhe actually failed ſix months before, Doug. 305. ] 


[A repreſentation made to the firſt underwriter extends to all the | 


others. bid.) 
[Where an inſurance was ordered by the principal to be made as 


ſoon as a letter ſhould be received from his agent; and that agent, 


when he wrote the letter, knew nothing of the loſs of the veſſel, but 
had an opportunity by the courſe of the poſt, of. contradicting the 
contents of it, and tranſmitting intelligence of the loſs before the in- 
ſurance was effected, and neglected to do ſo; the policy was held 
void on the ground of miſrepreſentation, tho the «lured * 
knew nothing of the loſs. 1 T. R. 12. 

[By 19 G. 2. c. 35. no aſſurance may be made on any ſhip or goods 
of the king, or his ſubjects, ingreſs or no imeceſty or without benefit 
of ſalvage. ] i 3 


1 
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[Commiſſioners appointed by the crown under the authority of an 
act of parliament, which enabled them * to take into their poſſeſſion 
« and care all.Dutch ſhips and effects detained or brought into the ports of 
« Great Britain, and to manage, ſell, and diſpoſe of the fame to the 


« beſt advantage, according to the inſtructions they ſhould: receive 
cc from his Majeſty and his Privy Council,” may inſure in their own 


names ſuch ſhips and effects after ſeizure abroad, and while they are 


in tranſitu to this country. Crauford v. Hunter, B. R. M. 39 G. 3. 


8 T. R. 11 


LA count ſtating the. nature of their truſt, and averring the intereſt 


to be in themſelves as commiſſioners, and another count to the like 
effect, but without any averment of intereſt at all, were both holden 


good upon demurrer. Jbid.] | | 


LA. being indebted to B., without any order from him conſigus 


goods to C. to be held for B., and indorſes the bill of lading to C.; | 
and it was reſolved that B. had an inſurable intereſt in the goods ſo 


conſigned. Hill v. Secretan, C. P. M. 39 Geo. 3. 1 Bofſ. & Pull. 
/ Ph . F \ 


Rep. 315. 


[Captors of ſhips ſeized as prize may inſure their intereſt therein, and 


are not entitled to a return of premium, altho' it be afterwards ad- 


judged to be no prize and reſtitution be awarded to the owners by the 
court of Admiralty. Boehm v. Bell, B. R. H. 39 Geo. 3. 8 T. R. 154.] 


hut privateers, and goods from the dominions of Spain and Portu- 
gal, may be ſo aſſured.] 5 


No re- aſſurance may be made unleſs the aſſurer becomes inſolvent, 
or bankrupt, or dies.] . e 
Money lent on bottomree or reſpondentia, ſhall be lent only on 


the ſhip, or on the goods, and ſhall be ſo expreſſed in the bond; bene - 
fit of ſalvage to the lender, who alone may make aſſurance on the 
money lent, and no borrower ſhall recover more than his intereſt, ex- 
cluſive of the money borrowed z and if his ſhare amounts not to the 


money borrowed, he ſhall be reſponſible to the lender for the differ- 
ence with intereſt, tho' the ſhip is loſt. 5 


\ 
* 


[In all actions plaintiff is, on fifteen days requeſt, to declare how 5 


much he has inſured, and how much he has borrowed at bottomree, 
or reſpondentia. PG | | 
[Defendant may pay money into court. 19 Geo. 2. c. 37. 


[Policies on foreign ſhips and property are not within this ſtatute. 


Doug. 316. Vide 1 T. R.84.] by oo 1 
[Where there is a ſtipulation on a policy on a foreign ſhip that the 
policy ſhall be ſufficient proof of intergſ, and there is judgment by 
default, the plaintiff, on the writ of inquiry, has only to prove the 
defendant's ſubſcription without giving any evidence of intereſt, 
Doug, 315. J 2 e 25 | 
Un caſe of total loſs, and adjuſtment, with a clauſe that in caſe of 


ſalvage hereafter, the inſured ſhall return the inſurer whatever he re- 
covers in ſuch proportion as the ſum inſured bears to the whole in- 


tereſt or ſalvage, The neat proportion after Ne ſalvage is to 


be TY and no more, Da Cofta v. Firth, M. 7 G. 3. 4 B. M. 
1966.1 | "To | hs | 


Aa 


In a declaration on a policy ſigned by an agent, plaintiff need not . 


lay different counts, one as ſigned by the principal, and another as 
ligned by the agent, duly authorized; either is ſufficient. Nick/c/on 
* Croft, T. 1 G. 3. 2 B. M. 1188] - | If 
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If there are articles of agreement, that when any ſhip wherein any | 
member has property is loſt, the reſt ſhall contribute to ſuch loſs ; 


and if any would ceaſe to be a member, he mult give ſix months no- 


tice. | A. has property, but parts with it before the Joſs, but agrees 
with the purchaſer to pay 5001. if loſs happens, and has not given 
notice of ceaſing to be member, he ſhall recover on the articles againſt 
the other members. Reed v. Cole, T. 4 G. 3. 3 B. M. 15 12. 
II an inſurance be made on two diſtinct riſks, and one of them 
be not run, the inſurer ſhall refund a rateable part of the premium. 
[And it is a general rule, that wherever the riſk has begun, to 
whatever cauſe it may be owing, the premium ſhall be returned. Cowp. 
668. Doug. 588. 789. p „„ . 
[But wherever the riſk has once begun, tho! it ceaſe immediately after, 
there ſhall be no apportionment or return of premium. id.] 
[On a policy at and from London to Halifax, warranted to depart 
with convoy from Port/mouth,. the contract and riſk are diviſtble ; from 
London to Portſinouth is one contingency, from Portſmouth to Halifax 
with convoy; is another; therefore where the ſhip departed from Por:/- 
enauth without convoy, by which means the ſecond riſk did not begin, 
it was held there ſhould be a return of premium. Bid.) | 
When a ſhip is inſured againſt captures for twelve months at the 
rate of ſo much per month, making a ſpecified groſs ſum, tho! the 
riſk ceaſe before the. end of two months by the loſs of the ſhip in'a 
ſtorm, there ſhall be no apportionment nor return of premium, the con- 
track being entire. Hid.] ee e e | 
. [So,if a ſhip be inſured for twelve months at a gro/5 ſum, warranted 
free from captures, there ſhall be no apportionment, tho' the riſk 


ceaſe, by the capture of the ſhip, before the expiration of the twelve 


months.  1bid.] . | 
- So, if there be an inſurance on a life for a year, with an exception 


as to ſuicide, and the hands of juſtice, and the party die in either 
of theſe ways within the year, there ſhall be no apportionment. Bid. 
By the ,. 25 Geo. 3. c. 44. the name of the party intergſted mult 
be inſerted in a policy of inſurance, otherwiſe he cannot recover 
on it.] | 3 | 
[And if an agent effect a policy without inſerting his name as agent, 


ſuch a policy is void by the ſame ſtature, Pray v. Edie, B. R. T. 


26 Geo. 3. 1 T. R. 313. Cox v. Parry, B. R. M. 27 Geo. 3. 1 T. R. 


„ 1 | 
[By the fat. 28 Geo. 3. c. 56. which repeals the former act, it is 


enacted, that in every policy of inſurance ſhall be inſerted, the name 


or names, or the uſual ſtyle and firm of dealing of one or more of the 
| perſons intereſted, or, inſtead thereof, the name or names, or the 


. uſual ſtyle and firm of dealing of the conſignor or conſignors, con- 


®.. 


ſignee or conſignees, or the name or names or the uſual ſtyle and firm 


of dealing of the perſon reſiding in Great Britain, who ſhall receive 


the order for and effect ſuch policy, or of the perſon who ſhall give 
the order or direction to the agent immediately employed to negotiate 
and effect ſuch policy; A. having conſigned a cargo to B., and drawn 
bills on him to the amount of it, in favour of C., his general agent, 
ſends theſe bills together with the bills of lading to C., deſiring him to 
tranſmit them to A., “ that B. may have an opportunity of inſuring 5 | 


fo 3 . ; 
he alſo draws a bill for 300 J. on C., which is accepted; B. refuſes 
to take to the cargo or accept the bills drawn on him; C. then effects 
à policy in his own name, and informs A. thereof, who approves of 
his conduct. In an action by C., ſtating himſelf in the firſt count to 
be the agent of A., and averring intereſt in him; in the ſecond aver- 
ring intereſt in himſelf; it was holden that the policy was good within 
this ſtatute, and that C. had an inſurable intereſt to the amount of the 
300 J. he had paid. Wolff v. Horncaſtle, C. P. M. 39 Geo. 3. 1 By 
Pull. Rep. 316. ]] N { 1 
[If the name of the broker effecting the policy be inſerted as 
« agent,” it is a ſufficient compliance with this ſtatute. Bell v. Giifong 
C. P. M. 39 Geo. 3. 1 Be. & Full. Rep. 345.]J ©. © 3 
[Where the policy is effected in the name of the agent, without 
| Mating him to be ſuch, it is good. De Vignier v. Swanſon, B. R. M. 
39 Geo. 3- 1 B/. & Pull. Rep. 346. n. b. „ TY 
II t is required by the Hat. 26 Geo. 3. c. 60. /. 17. that as often as 
the property in any ſhip or veſſel ſhall be transferred in whole or in 
art, the certificate of the regiſtry of ſuch ſhip ſhall be truly recited 
in the bill or other inſtrument of ſale, otherwiſe ſuch bill of ſale 
ſhall be utterly void to all intents and purpoſes. Two partners pur- 
chaſed a ſhip under a bill of ſale conformable to this ſtatute; after» | 
wards they took in two other partners, but there was no transfer 
of the ſhip to them jointly with the others; and it was holden, that 
the four partners had no inſurable intereſt in the freight of the ſhip. 
The right of freight reſults from the right of ownerſhip, and theſe 
four partners had neither a legal, nor an equitable title to the ſhip. 
Camden v. Anderſon, B. R. T. 34 Geo. 3. 5 T. R. 70g. Rollefton 
v. Hibbert, B. R. M. 30 Geo. 3. 3 T. K. 406. S. P. Vide Navigae 
tion, (IJ 2.) e | 7 2 1 Hi rr 
| Che flat. 30 Geo. 3. c. 33. , 8. enacts, that it ſhall not be 
lawful for any owner of a veſſel to inſure any cargo of ſlaves againſt 
any loſs or damage, except the perils of the ſea, piracy, inſurrection, 
or captures by the king's enemies, barratry by the matter or crew, or 
deſtruction by fire. And the far. 34 Geo 3. c. 80. /. 10. reciting 
the former act, provides, that no loſs or damage ſhall be recoverable 
on account of the mortality of ſlaves by natural death or ill- treat- 
ment, or againſt toſs by throwing overboard of ſlaves on any account 
whatſoever. Upon an inſurance of ſlaves againſt perils of the ſea, 
their death by failure of ſufficient and ſuitable proviſion occaſioned 
by extraordinary delay in the voyage by bad. weather, is not a loſs 
within the policy, but a loſs by natural death within theſe ſtatutes. 
Tatham v. Hodg on, B. R. E. 36 Geo. 3. 6 T. R. 656.] 
[Where a mate of a ſhip or a ſailor is to receive ſomething at the 
end of the voyage in lieu of wages, e. g. ſlaves, he cannot inſure it, 
nor can he recover the value of ſuch thing in an action againſt his 
agent for negligence in not procuring ſuch an inſurance. Webſter v. 
de Taftel, B. R. H. 37 Ge . 7 T. R. 167.1 ing 3 3 
[A ſhip home ward- bound to the port ot Londen, received a pilot at 
Orfordnaſt, as directed by 5 Geo. 2. c. 20. and dropped him before 
ſhe reached her moorings in the river Thames ; after which, before 
the was ſafely moored, an accident happened and the veſſel was ſunk 
the underwriter was diſcharged from his liability on account of there 


not 
«4 
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not being any pilot on board at that time, tho! it did not appear that 


the loſs was directly imputable to want of ſkill in thoſe who navigated 
the veſſel, Law v. Hollingſworth, B. R. H. 37 Geo. 3. 7 T. R. 
160. Fx | : 5 

Qu. Whether it is neceſſary to the aſſured's right of action that 
the pilot taken in to navigate up the Thames ſhould be duly 


ualified according to the directions of the Hat. 5 Geo. 2. c. 20.? 


A warranty in a policy. of inſurance that the ſhip is American 
property, means that the ſhip is entitled to all the privileges of an 
American flag; and if the has no paſſport on board, (which is re- 
quired by the treaty between France and America,) the warranty 
is not eomplied with, and the aſſured cannot recover againſt the 


underwriters, tho in fact the ſhip ſuffered no inconvenience in 
the voyage from the want of the paſſport. Rich v. Parker, B. R. 
T. 38 Geo. 3. ) T. R. 70s. Vide Farmer v. Legg, B. R. E. 37 G. 3. 


7 T. R. 186.] | | 2 
Any forfeiture of neutrality by the wilful act of the aſſured, or of 


the maſter, Cc. after the commencement of the voyage inſured, is a 


% 


breach of ſuch a warranty. Garrels v. Kenſington, B. R. E. 39 Geo. 3. 


C7. R. 230] 
(E 10.) What remedy upon a policy of aſſurance.] | By the F. 


- 43 El. 12. the chancellor annually, or oftner, may grant a ſtanding - 


commiſſion to the judge of the Admiralty, recorder of London, two 
doctors of the civil law, two common lawyers, and eight mer- 
chants, who may examine, and decree all cauſes concerning policies 


of aflurance, which ſhall be entred within the office of aſſurance, 


within the city of London, in a ſummary courſe, without formality 
of pleadings. _ 5 
And the commiſſioners ſhall meet weekly, and take no fee for ex- 

ecution of the commiſſion. PER 9 4 

And may ſummon the parties, examine witneſſes on oath, and com- 
mĩt any who diſobey their final decree. 5 . 

By the ff. 13 & 14 Car. 2. 23. the commiſſion may authoriſe them, 
or any three of them, quorum a doctor of law, or barriſter of five 
years ſtanding to be one, to meet and make a court: and they may 
puniſh contempt of witneſſes on firſt ſummons, and parties on ſecond 
ſummons, by impriſonment and coſts: and any commiſſioner may ex- 
amine a witneſs going to ſea, giving notice, Sc. 5 

And commiſſioners may paſs a final decree and execution againſt 
body or goods, againſt executor or adminiſtrator, and give coſts. 

But by the /i. 43 El. 12. and 13 & 14 Car. 2. 23. a party aggrieved, 
ſatisfying the decree, or depoſiting the money awarded, may in two 


months exhibit a bill in Chancery for re-examination of the decree, and 


the chancellor, if he affirm it, ſhall give double coſts. | 

And if the commithoners decree the bill pro confefſs upon the firſt 
ſummons without proof of the bill, Chancery upon appeal will reverſe 
it. 1 Ver. 223. x e | 


Vide Aftion upon the Caſe upon Aſumpfit®” 
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„ n 
(F 1.) In Pecunid numeratd. 


Payment by 2 merchant ſhall be made. in money, or by bil 
Ma. 70. 
(F 2.) By Bill 8 


Payment by bill is by bill of debt, bill of credit, or bin of exchange. 
Ma. 70, 71 


A bill of debt, or. bill obligatory, i is, when a merchant by his writ. 
ing acknowledges himſelf in debt to another, in ſuch a ſum to be paid 
at ſuch a day, and ſubſcribes it at a day and place certain, Ma. 74. 


Sometimes a ſeal is put to it. Bid. 


But ſuch bill binds by the cuſtom of merchants without ſeal, witneſs, 


or delivery. Ma. 72. 74. 
So, it may be made payable = bearer. Ma. 71, 72. 74. 
And, upon demand. Ma. 


4. 
So, it is ſufficient, if it be 25 ob ſubſcribed by the merchant's. 


ſervant. Ma. 72. 
So, a bill of debt to a perſon certain may bi aſſigned to another 
toties quoties, Ma. 71. 


If a bill be ſigned. by two or more as principals, each is bound by 


the cuſtom of merchants only for his part. Ma. 75. 

So, tho' one or more ſubſcribe the bill of another as principals. 
Bid. 
But, if the words: are, nos et quilibet noſlriim in ſolidum, 8 is bound 
for the whole. 15d. 

Or, if they ſubſ:ribe as ſureties. Lid. 

Or, with a renunciation of privilege, &. Bid. 

And now, by the ,. 3 & 4 Ann. g. all notes in writing made and 


figned by any perſon, or the ſervant or agent of any corporation, 


banker, merchant, or trader uſually intruſted to ſign ſuch notes, 
whereby he promiſes to pay to any or order, or to bearer, any ſum of 
money, the ſame ſhall be conſtrued to be due to him to whom made 
payable. 


And ſuch note payable to any or order, ſhall be aſſignable or indor- 


ſible over as an inland bill of exchange. ' 

And the party to whom the note is payable may maintain an 8 
as on an inland bill of exchange, againſt him, who or whoſe ſervant, 
or agent ſigned the ſame. 


And he, to whom a note, payable to any or diy; 1 is indorſed, may 


maintain an action againſt him, who or whoſe ſervant, or agent Ganed 
the ſame, or againſt any who Indorlsd the ſame, as in caſe of inland 
bills of exchange. 


( 3.) Bill of „ Credit 


A bill of credit is is, when a mert#ant ſends a letter by a ſervant or 
agent to another merchant, within the realm, or in forcign parts, 
whereby he deſires him tÞ give credit to the bearer for goods or money, 
to ſuch a value. Mar. ps Ma..71- TS, 

90, he may give a general letter of credit to all merchants or others, 


7 | . 
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for all monies delivered to ſuch a one, within ſuch a time: and there. 

upon ſhall be liable for all monies advanced to fuch agent. Mar. 36. 
Ma. 71. | 

And if his agent draw a bill of exchange upon his maſter for monies _ 

advanced upon ſuch letter of credit, the maſter ſhall be liable without' 


his acceptance, or tho” he refuſes to accept. Mar. 36. Ma. 2722 


| (F 4. ) Bill of Exchange. 
. 4.) By whom it may be made.] So, payment may be made by 


a bill of exchange. 


A bill of exchange is, when a man takes: money in one country or 
city upon exchange, and draws a bill, whereby he directs a perſon 


in another country or city to pay ſo much to A. or order for value re- 
ceived of B., and ſubſcribes it. Ma. 270. Mar. 1, 2 
And therefore, generally, there are four parties to a bill of ex- 


| change: 1. the deliverer, who gives the money upon exchange: 2. the 
drawer who makes and ſubſcribes the bill: 3. he acceptor, to whom ** 
the bill is directed, and who is to accept and pay it: 4. the perſon io 


20m the bill is payable. Mar. 2. 
Or, three parties are ſufficient : as, if the drawer direQts the bill to 


the acceptor to be paid to B., for value received of himſelf. Mar. 3. 


Or, two parties: as, if the drawer makes a bill to A., to be paid 


to himſelf or order, for value of himſelf. Mar. 3. 1 Sal. 130. 


And a bill of exchange may be by one merchant upon another, in 


a foreign kingdom. Mar. 2. 
Or, upon another, in the ſame kingdom; 3 and ſach inland bill is of. 


the ſame effect as an outland. Mar. 2. 
So, if any, not 2 merchant, make a bill of exchange, he ſhall be 
bound by it, according to the uſage among merchants. R. 2 Veht. 


295. 310. Sho. 125. . 
So, if one, two, or three bills of the ſame tenor are made, a ſtranger 


ma Ggn the third bill with the drawer, and ſhall * W thereby 
as ſuret/ for the drawer. Ma. 271. | 


(F 5.) In what manner The uſual form of a bill of exchange is, 
at ſix days fight pay to A. or aſſigns 190 l. for value received of A., and 
put it to account, as per advice. 


To E. Ty Merchant, Mar. 7. 


[A bill of exchange is not good, if not ſaid for value received. Ban- 
bury v. Leaſſet, T, 17 C. 2. Str. 1212. N 

[A bill of exchange is good, tho? it do not import to be fer value re- 
ceived. White v. Ledwick, B. R. H. 25 Geo. 3. Bayley on Bills, 72. 

The time of payment is mentioned ſo many days after delivery, or 
at v/ance, double or treble uſange, which imports, one, two, or three- 
kalendar months after the date, according to the uſuage of the place 
where the bill is made. Mar. 13. Ma. 268. 270. | 

Inland bills are uſually directed to be paid ſo many days alter fight 
or delivery to the acceptor. Mar. 13. 19. Ma. 268. 


Bills of London to. the Netherlands, Paris, &c. at wſance, or one 


month aſter date. Mar. 13. 15. 18. — 269. 


Your Friend, C.D. | 


ae,, | 75 


Ot London to Hamburgh, at double u/ance; or two months. Bid. 
Of London to Venice, &c. or à contra, at treble wſance, or three 
months. Mar. 13. 15. 19. Ma. 269. | | | 


[A bill of exchange, payable 60 days after hobt, becomes due 60 
days after acceptance, or after proteſt for non-acceptance. 
v. French, B. R. H. 35 Geo. 3. 6 T. R. 200.] 5 


The moſt ſafe direction of payment is, to ſuch an one, by name, or 
order. ; Ma. 13, 14 8 ö | f ' EN : : 


' To ſuch an one, or his aſſigns, bid. 
So, it may be, 10 A. or bearer, tho' it be more perilous. Ma. 13. 
To A., without more. Ma. 270. * | 
So, one may direct a ſpecial manner of payment. Mar. 13. 


May make two or three bills, and then ſhall ſay, pay this my. firſt 
Jill. this my ſecond bill, the firſt not paid, c. Hors Job 


I the drawer makes himſelf debtor to him to whom it is directed, 
he ſays, put to my account. Mar. 7. 1 lo CON 


If he to whom directed be indebted to him, he ſays, and put it to 


your account. Ibid. _ | 15 Lots 
Or, he may ſay, place to account of A., &c. Bid. 55 
So, a bill may be directed within the ſame paper, or upon the back 
of it. Mar. 11. 4 e re in 
But, a witneſs is not neceſſary to a bill of exchange. Mar. 14. 


' - So, a bill 70 pay 3ool. or ſurrender a perſon to priſon, is not a bill of 
exchange; for the defendant has election to do the one or the other. 
EK. in C. B. P. 12 Ann. inter Smith and Boheme. © (Vide this caſe cited in 
2 Id. Ray. 1362. 1396.—Vide 2 Mod. Ca. 362. | 
Or, to pay in three Eaſt India bonds. R. in C. B. (Vide 2 Ld. Ray. 


py 


1361.) 


Campbel! 


Or, to pay fo much per menſem out of bir growing ſubſNence. : R. cont... 


in C. B. Tr. 12 Ann inter Foſcelin and Lofier, But the judgment was 
afterwards reverſed in B. R. per Parker, Powis, and Eyre, P. 1 Geo. 
(Vide this caſe cited in 2 Ld. Ray. 1362. and 1 Str. 591.) | | 

[A bill to pay 9/. 10. “ as my quarterly half-pay, to be due from 
June to September next, by advance,” is a good bill of exchange. 
Macleed v. Snee, P. 12 G. Str. 762. Ld. Raym. 1481:] 5 


[But a bill to pay money to A., out of a particular fund, is not a bill 


of exchange. Jenny v. Herle, P. 10 G. 2 Ld. Raym. 1361. Str. 
891. 
. Delorane, T. 11 G. 3. 3 Will. 207. J 
AF 6.) Hoxw it foall be accepted. By the cuſtom of merchants, he to 
whom a bill is payable, ought immediately after his receipt to preſent 
the bill to him, to whom it is directed, for his acceptance. Mar. 15. 
Tho' a bill payable to himſelf for his own money. Mar. 16. 


And it is ſale to take a copy of a bill ſeat for acceptance. Mar. 


10, 11. Pans =. ? 

When a bill is preſented for acceptance, ex rigore he ought imme- 
diately to accept, or refuſe ; for he is not allowed three days for de · 
liberation by the cuſtom of merchants. Mar. 189. J 
Yet, twenty-four hours upon demand ſhall be allowed for conſider- 
ation, if the poſt does not depart in the interim. Mar. 15, 16. 

And a longer time is uſually allowed u here neceſhiy does not pre- 
vent. Mar. 15, 16. SEEN PFF 


Haydact v. Lynch, M. 3 C. 2. 2 Ld. Raym. 1563. Dawkes v. 


{ 


& | MERCHANT. 


C An indorſement written on a blank note or check, will afterwards 


bind the indorſer for any ſum or time of payment which the perſon to 
whom heentruſts the note chooſes to inſert in it, Ruſſel v. Lang ftaſfe, 


B. R. M. 21 Geo. 3- Dougl. 514.) 


[An agreement to accept a bill on certain conditions is diſcharged ; 
if the conditions are not complied with. Maſon v. Hunt, B. R. AA. 
20 Geo. 3. Daugl. 297. 5 5 1 N 

[If there is a virtual acceptance, on conſideration that goods ſhall 
be conſigned to the acceptor to anſwer the bill, together with a policy 


of inſurance upon them, the holder of the bill by taking to the goods 


and ſelling them, diſcharges the acceptance. DB. 
[Upon a requeſt to A., to accept a bill, and draw upon B. for the 
like ſum, the mere act of drawing upon B. does not amount to an ac- 
ceptance. Smith v. Niſſen, B. R. T. 26 Geo. 3. 1 T. R. 269.] 
[Where a bill of exchange was drawn upon A. reſiding in London, 
by a conſignor of goods living abroad; and, on its being preſented for 


acceptance, A. ſaid he could not then accept, becauſe he did not know 


whether the ſhip would arrive at London or Briftol. B., the holder of 
the bill, agreed to leave it for ſome time, reſerving the liberty of proteſt- 
ing it for non-acceptance from that day, in caſe A. did not accept; 
on a ſecond application A. ſaid, the bill would be paid ever if the ſhip 
evere loſt. This is only a conditional acceptance, depending on two 


events, of the ſhip's arriving at London, or of its being loſt, and B. 
Having the liberty of refuſing ſuch conditional acceptance precludes 


himſelf from recovering againſt A., by afterwards noting the bill for 
non-acceptance. Sproat v. Matthews, B. R. E. 26 Geo. 3. 1 T. R. 
1 ; 8 „„ 
eee a conditional or an abſolute acceptance ij a que/ton of law. 
d.] . 
The uſual acceptance is, by ſubſcribing his name. Mar. 16. 
Or, a verbal acceptance, that it ſhall be accepted craſtino die, &c. 
is ſufficient. Mar. 16. 5 
Tho” he afterwards refuſe to accept at the day promiſed. Mar. 16. 
But by the /f. 9 & 10 V. 3. 17. and the ff. 3 & 4 Ann. g. every 
acceptance ſhall be by ſubſcription, or indorſement of an inland bill. 
[A parol acceptance is good againſt the drawer ; for the fat. 3 & 4 
Ann. c. g. relates _ to charging the drawer with damages and colts. 
K. upon debate, per B. R., and C. J. of C. B., who had ruled it contra 


in Rea v. Meggot, came over to their opinion. Lumley v. Palmer, M. 
8. G. 2. Str. 1000. B. R. H. 74. | 


[There may be a partial acceptance, by the cuſtom of merchants. 


 Wegerſloffe v. Keene, H. 6 G. Str. 214.) 


* 


So, he may accept the bill for part. Mar. 17. 

Or, at a day, ſubſequent to the time limited for payment. Mar. 21. 
If A. writes a letter, “ I will pay the bill, if B. do not: I do not 
« expect they will pay it, but judge proper to take their anſwer be- 
6 fore I do;” you may * reſt ſatisfied of the payment,” is an accept - 
ance, and intereſt ſhall be allowed from that time. Wilkinſon v. Lut- 
widge, M. 11 G. Str. 648.] 

[Acceptance on account of ſhip A., when in caſh for her cargo, 
good. Julian v. Shobrocke, M. 27 G. 2. 2 Wilſ.g.]J | 

(If A. defires leave te draw on B., and he will reimburſe him * 

1 | SIS draits 


drafts, on Ea conſents, A. draws, i. a and then writes to 
an th 


L. to know if he will accept their bills credit of A., and C. 
anſwers that e honour their bill; this is in effect an acceptance, 


and C. ſhall pay a bill drawn on him by B., after notice from bim 


failed. Pellans v. Van Micra, P. 5 G. 3. 3-8. M. 
1663.] CN, „ 


80, if a bill be directed to A. and B., or either of them, an accept- 
ance by either is ſufficient. Mar. 16. 1 Fnu | 
If he who ought to accept, loſes the bill before acceptance, he muſt 
give ſecurity for payment, otherwiſe. it ſhall be proteſted for non-ac- 
Leptauce, and ab afterwards for non-payment. Mar. 29, 30. 
S8o, a ſtranger may accept for the credit of the drawer. Mar, 
- $3204 G26 bs | | To 

— the acceptor cannot afterwards recall his acceptance. Mar. 20. 
But an acceptance by a wife, or ſervant, does not bind the huſband, 
or maſter, without authority by letter of attorney. Mar. 2. 
2 they have authority by parol, or letter under his hand. 
ar. 25. 1 N : 5 . 
e Alage of payment upon an acceptance by a wife or ſeryant, 
will be evidence of a good authority to them. Mar. 25, 26. 
If drawee refufes acceptance, not having effects of drawer, and 
Tome time after he his effects, and will do what he can; and the bill 
is again preſented, and left with him for ten days, and drawee then 
offers to let. the holder of the bill have ſome effects to fell and pa 
* bimſelf, this is not acceptance: Clavey v Dolbin, T. 9 G. 2. B. RE 
278.] | . 2 Set 
it a man accepts bill df exchange, to pay it when goods conſigned 
to him are ſold, it is good againſt acceptor ; tho' the holder of the 
bill might have refuſed ſuch acceptance, and proteſted the bill, yet 
he might ſubmit to it. Smith v. Abbot, P. 14 G. 2. Str. 1182. 


(F 7.) Hou paid.) The acceptor ought to pay the bill, by him 
accepted within three days after the time limited for payment. Mar. 
23, 2. 3. 86k; l. | oo: e-”. 
And the three days ſhall be computed, excluſive of the day upon 
which it became payable: Mar. 23, 249. fn Ss 
Except where prejudice may happen by the delay: as, where the 
poſt will depart in the interim, or the third day is a Saturday, &c. Did. 


So, if a bill be dated 1ſt May payable at /ance, it ſhall be paid 
three days after the iſt June. Mar. 18. „ 
If payable at double, or treble ance, three days after the iſt July, 
or Auguſt, Ibid. | + IN ' ON 
If dated wt. February, three days after ult. Abril, or May, and not 
_ hs gp of April, or May, tho' February has but twenty-eight 
ays.' Bil. 3 . . 3 
If payable at a day certain, viz. gth March, &c, it ought to be paid, 
according to the ſtyle where payable. Mar. 22. 25. 8 
If payable at fix days ſight, it ought to be paid ſo many days after 
actual acceptance, or in three days aſter. Mar. 19. da 
[By the cuſtom of merchants in London, the payer of a bill has the 
| whole day, on which it becomes due, till five o'clock, to diſcharge it 
in. Colkett v. Freeman, B. R. M. 28 Geo. 3. 2 T. R. 59. ] 
| Vo. V. 5 | G 77 | 18 [Quere. 
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LAtere. Whether thi acceptor of an inland bill is nnd to pay it 

on demand at any reaſonable 'time of the third day of grace, or 

whether he is 3 the whole of that day to pay it in 1 v. Mills, 
B. R. H. 31 Geo. 3. 4 T. R. 110.] 

If a bill directe the payment at a certain place, it ought to be paid 
there, without other demand than at the place, tho' the acceptoy 
lives at a place remote. Mar. 26. | 

If it directs the payment 7o A. or order to the uſe of B., „it ſhall be 
paid to A. or order, who is a truſtee for B. R. 2 Vent. 310. 

If a bill after acceptance be loſt, upon notice of the loſs by a notary, 
the acceptor ought to pay it, if a bond or ſufficient ſecurity be given 
fo him for his indemnity. Mar. 19, 20. 

But if the deliverer after acceptance countermand his bill, and this 
be duly notified by a notary to the acceptor before the time of pay- 
ment, it ought not to be paid: for the deliverer of the man is 

| maſter of the bill till payment. Mar. 17, 18. 

| And therefore, it.ought not to be paid before it is due, and if i it 
be, it will be at his own peril, if it be afterwards countermanded. 


Mar. 31, 32. 


(F. 8 Hor protefed. For 3 If the perſon, to . | 
a bill of exchange is directed, refuſes acceptance, a proteſt of non- 
acceptance ſhall be made by a public notary, and thereupon the 
drawer,.or indorfer muſt give fecurity for payment with damages and 
coſts, if it be not paid by him, to whom birefted, at the time. limited y 
in the bill. Mar. 24. 27, 28. 

[in an action againſt the drawer of a foreign bit a proteſt for non- 

acceptance muſt be proved. Gale v. Walſh, B. R. E. 33 Geo. 3. 
5 T. R. 239. Rogers v. Stec vent, B. R. M. 29 Geo. 3. 2 7. R. 713.) 

So; it ſhall be proteſted, if it be accepted only for part. Mar. 
„„ 

If it be accepted at a day after the time of payment limited by the 
bill. Mar. 21. 

If a bill, directed to two jointly, be . only by one. Mar. 16. 

If it be accepted by a ſtranger, for the credit of the drawer. 
Aar. 3 7 

Or, b him to whom directed, for the credit of the drawer, but 
not for he' intent mentioned in the bill. Mar. 10. 

So, there ſhall be a proteſt, if he, to whom it is directed, cannot 
be found, or is not found at his houfe, Mar. 33. 

$6, if a bill be accepted, and afterwards the acceptor fails in his 

credir, other ſecurity may be demanded from the acceptor by a notary, 

and if it be refuſed, the bill fhall be A for want of better ſecu⸗ 

Tity- Mar. 27. 

Security, upon a profeſt for non - acceptance, is nile given by 
another ſubſcription under the proteſt, that he will be bound as prin- 
cipal for the ſum mentioned m the bill, = r- wy proteſt is 

ade. Mar. 28. | 

But by the %. 3 & 4 Ann. g. a | proteſt need not Fa on an inland 
bill, unleſs it be for value received, and for 20 J. or more; bs 
5 And the drawer is not liable for coſts, Sc. on non: acceptance, 
unleſs proteſt be made for that cauſe, and notice given of it in four- 
teen days after, to > him from whom the _ was received. A «80g 
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So, if he; to. whom payable, does not proteſt the bill for ſcyeral 
years after it is due, the drawet ſhall not be charged. Per Trey, 
3 Soak 1396 BEES dre od tion | 58 eta nd els - 
But an action lies upon an inland bill, ſince the 3 & 4 Ann. 9. 
for the original debt upon a bill, without a proteſt; for that is not 
requiſite, except for extraordinary. damages for delay of payment. 
R. Mod. Ca. 81: | 8 8 — 785 . 


+ 


CF 9.) For non payment.] S0, if à bill be accepted, and not paid 
in three days after the time limited for payment, a proteſt ſhall be 
made by a notary for non-payment, and thereupon the drawer ſhall 
be bound to all damages and coſts. Skin. 410. © en 
[So, where a bill indorſed over is not duly paid, the indorſee may 
charge the indorſer with intereſt, exchange, and other incidental ex- 
pences, beyond the amount of '5 J. per cent: if ſuch charges are reaſon- 
able, warranted by uſage, and not made a colour for.ufury, Aurie/ 


v. T homas, B. R. T. 27 Geo. 3. 2 DR. $24] $28 0 14. afar inc 
| [The charge of 107. per pagoda, on a bill returned proteſted from 
India, is not exceſſive, tho' it was taken in payment here at 65: 6 d. 
per pagoda. | Bid. E | . 2 . b ED! 
And the drawer ſhall pay preſently, or ſhall take the ſame time 
for it, as was allowed for. payment upon the bill of exchange. 


U 


Mar. 28. 5 1 | nr ed adn? ion 3 

And tho? the bill be proteſted for non-payment, or for want of 
other ſecurity, the acceptor ſhall not be excuſed. Mar. 13. 
If a bill be proteſted for non-payment, ſecurity may be required of 


the drawer, as well as upon a proteſt for non- acceptance. Mar. 28. 


Or, if the bill was before proteſted for non- acceptance and ſecurity 


then given, it is ſufficient that notice be given to the drawer. /bid. © 

So, if a bill be paid only in part, he may receive ſo much, and 
make a proteſt for non-payment of the reſidue. Mar. 17. 

Tho? it was accepted only for part, and proteſted for non-accept- 
ante. Men 16, 7h Hun 25 „ 

Or, if a bill be accepted at a ſubſequent day, and a proteſt for non- 
acceptance, according to the tenor of the bill, if the acceptor after- 
wards refuſe payment at the day by him accepted, it ſhall be proteſted 
again for non-payment. Mar. 21. [2 T. R. 713.]]] 

If the acceptor dies, the bill ſhall be demanded at the time it is due, 
of his executor or adminiſtrator, and if it is not paid, there ſhall be a 
proteſt, Mar. z * © *. | 1 „ 

So, if he, to whom payable, die, and ſecurity be offered for the 
_ Indemuity of the acceptor, there ſhall be a proteſt, if it be not paid, 

tho? no will be proved, or adminiſtration taken. Bid. ' 


F 10.) How the proteſt ſhall be made.] The' proteſt muſt be made 
by a public notary upon all foreign bills of exchange, 1 Sal, 131. 
[Becauſe he is a public officer to whom credit is given. 4 T. R. 

1784 . F 
1 * 4112 p FI i CY 

50 upon the bill itſelf, not upon a copy, except for ſpecial cauſe. 

ST at. 5 * "LP „ 2 
but where the firſt bill is loſt, aud a copy is ſents by reaſon a a2 
© third cannot be had, and the ſecond wag not ſent, "the proteſt may 
de upon the copy. R. Sho. 1644. 1 9 
eb „ By 

. . 4 R. | | 


8 — 
4 


"Io 


ral demurrer. Salmons v. Stavely, B. R. M. 24 Ceo. 3. Dougl. 684. n. 


— 
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By che f. 9 & 10 V. 3. 17. the proteſt on an inland bill ſhall'bx* 
by a public notary, or in default by other ſubſtantial perſon of the 
city, or place, before two witneſſes, by writing under a copy of the 
bill: Know, & c. I A. on =— day of —— af the uſual abode f 
' Bemanded payment of the above bill, which he did not pay, wherefore, I 
A. proteſt the ſaid bill. Date gay of — Ys 
The proteſt muſt be made during the uſual time of commerce, viz. 
before fun- et. War. „„ .. IG 5 
It ought to be made, regularly, at ſome time, upon the third day 
after the day of payment. Mar. 24, © | 
Or, it may be at any day afterwards. Bid. „ 
By the f. 9 10 V. 3. 17. it ſhall be after the expiration of the 
three days after an inland bill becomes due. MLS, 
And the proteſt ſhall be ſent, or notice of it given, in fourteen 
days to the party from whom the bill was received, who ſhall pay, on 
producing it, the principal, intereſt, and charges, otherwiſe he that 
neglects to make and ſend ſuch proteſt, or give notice, ſhall be liable 
to all coſts, damages and intereſt. n 8 
And therefore, for default of a proteſt of an inland bill proved at 
the trial, the drawer ſhall diſcount the damages, which he ſuſtained- 
by ſuch default. 1: Sal. 131. | 
Or, he may have an action for ſuch damages. 1 Sal. 131. 
And the plaintiff ſhall loſe his intereſt and coſts for want of a pro- 
teſt in due time. Bid. 2 an A RY A 
IIf the bill is not proteſted! according to the 9 & 10 V. 3. the 
drawer cannot be charged for intereſt, nor can intereft be allowed 
for money lent without a note. Harris v. Benſon, T. 5 G. 2-+ Str. 
910. Lig BEIT d Ib NE. 
[The 'proviſions of this act do not apply to ſuch bills as are made 
payable after fight. Leftleyv. Mills, B. R. 2 31 Gen. 3. 4 T. R. 170. ] 
I [Therefore, an acceptor of ſuch a bill, who refuſes payment on 
the third day of grace, is not liable to any charge for the noting of- 
the bill. Lad. 5 3 DE es 
[The omitting to allege in the declaration a'proteſt of the bill is _ 
only a matter of form, and cannot be taken advantage of on a gene- for 


Vide Gale v. Walſh, B. R. E. 33 Geo. 3. 5 T. R. 239.) 8 i 
| | 5 hs but 


Cin) How a bill of exchange may be afſigned.] If a'bilbof exchange 
be made payable 7o B. or order, B. by indorſement may aſſign it to 
another. 1. Sal. 125. CCCCCCCC arte 
en the aſſignee, or indorſee, may aſſign to another toties guotien. 
I Sal. 125. * | 55 | 
| So, an inland bill, payable to B. or bearer, may be affigned by B., 
and he will be liable to his indorſee. R. 1 Sal. 1259, 
[Where a promiſſory note (or bill of exchange) has been indorſed 
to the plaintiff after it became due, who ſues the maker upon it, the 
latter is entitled to go into evidence to ſhew that the note was paid as 
between him and the original payee, from whom the plaintiff received 
it. Brown vy. Davies, B. R. H. 29 Ge, 3. 3 T. R. 80.] 
bere the drawers of a banker's check iſſued it nine months after 
it bore date, upon a conſideration which afterwards failed, as between 
them and the perſons to whom they delivered it, they cannot be _ 
D | 7 mitte 


8 


1 
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mitted to object this circumſtance in an action brought by a ſubſe- 
quent holder for a valuable conſideration, and without notice; tho' 
by the general rule any perſon receiving a negotiable inſtrument after 
it is due, is deemed to have taken it upon the credit of the perſon 

from whom he received it, and ſubject to the ſame equities as between 

him and the party ſued on ſuch inſtrument. Bochen v. Sterling, B. R. 

M. 38 Ce. 3. 7 7. R. 423.) — mn 03 

If a bill be payable % B. or order, for the uſe of C., it may be 
* 1 by B., tho he be truſtee for C. R. Carth. 1.x. 

The indorſer charges himſelf as the original drawer, and not only 
as ſurety for him. Cont. 1. Sal. 126. Acc. 1 Sal. 133. | 
And therefore in an action againſt the indorſer, there is no need 

of proof of reſort to the drawer, and refuſal by him. Cont. per Holt, 
4 Cal. 126, 127. Semb. acc. 1 Sul. 133. Vide pot. (F 13.) | 

If upon a bill payable 26 B. or order, B. indorſes his name and ſends 
it to another to get it accepted, the other may indorſe a receipt for the 
money, and receive it in his name, or indorſe an aſſignment to him- 
| Telf. Mar. 30. 1 Sal. 126. 128. 130. OR 
| | [A bill of exchange with a blank indoxſement, being ſtolen and 
nmuegotiated, an innocent indorſce ſhall recover upon it againſt 

| drawer. Peacock v. Rhodes, B. R. E. 21 Geo. 3. Dowgl. 633-] 

But a bill payable zo A. or order, cannot be aſſigned to another for 
part of the money; for then upon a ſingle contract, a man would be 
Aubject to ſeveral ſuits. R. Carth. 466. LA, po HAD x 
[And a bill tho' once negotiable, is capable of being reſtrained 
by a ſpecial indorſement. Archer v. Bank of England, B. R. E. 

'24 Geo. 3. Dougl. 638.] | „ men bun 
I An executor or adminiſtrator may indorſe notes or bills, within 
the. cuſtom of merchants. Robinſon v. Stone, M. 20 G. 2. Str. 1260. 


| Barnes, 164}. 3 5 | | 
[And the indarſee being plaintiff need not make a profert in curiam 
of letters of adminiſtration. 3 Wl{. 1. 2 Burr. 122 5 i 
[Where the holder of a bill of exchange deſired A. to get it diſ- 
counted, but poſitively refuſed to indor̃ſe it, and 4. delivered it to B. 
for the ſame purpoſe, informing him to whom it belonged; and B. 
finding that he could not diſpoſe of it without indorſing it, was pre- 
vailed upon to do ſo by A. s telling him that he would indemnify him; 
but the. indorſee took it on the credit of the names on the bill with- 
out any ne of the real owner; altho' ſuch original holder 
afterwards promiſed to pay the bill, yet ſuch promiſe cannot ſupport 
an action brought againſt him by.the indorſee, it being nudum pattum ; 
| for as 4. was a ſpecial agent under a limited authority, he could not 
bind his principal by w_ act beyond the ſcope of ſuch limited autho- 
rity. Teun v. Harriſon, B. R. T. 30 Geo. 3. 3 T. K. 757.) 
[Aliter, where the holder deſired A. to get it diſcounted, but did 
not Yr he would not indorſe it. Z. R. H. 31 Geo. 3. 4 T. K. 
177. S. C.] ; 35 8 3 
ln an action againſt the indorſee by the acceptor of a bill drawn 
Payable © to A. or order,“ it is competent to the defendant to give 
evidence that the perſon who indorſed to the plaintiff was not the 
real payee, tho' he be of the ſame name, and tho' there be no adꝗi. 
tion to the name of the payee on the bill. Mead v. Young, B. R. 37 
7 1 63 | 
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It a bill be drawn in favour of a faftitious payee, and that circum 
| ſtance be known as well to the acceptor as the drawer, and the name 
of ſuch-payee be indorſed on the bill, an innocent indorſce for a va- 
 luable conſideration may recover on it againſt the acceptor, as on a 
bill payable 1% bearer. Semb. Pere v. Lewis, B. R. E. 29 Geo. 3, 
2. J. R. 182. Miner v. Gibſon, B. R. M. 30 Geo. 3. 3 T. R. 481. 
H. 31 Gee. 3. in Parl. 1 H. Bl. 569. Collis v. Emert, G. 
30 Ge. 3. IN 
Or, may recoyer on a count ſtating the ſpecial circumſtances of the 

cale, i, that count do nat mur from the verdict, Bid.) | 


(F. 12.) Remedy upon. à bill of er ange. Againft the 3 If 
A. draws a bill of exchange upon B. payable to C., and it be proteſted 
for non- acceptance, not findiug other ſecurity, or for non-payment 
by B., an action upon the caſe upon aſſumgſit lies againſt, A., by the 
cuſtom of merchants for the e and the dana conſequent 
upon non-payment, * 

And, on non-acceptance, an ation; will lie conſt the drawer 
before the time when the bill is made payable, - | Miſford v. Mayors 
. R. H. 19 Geo. 3. Dougl. 55.) | 

So, a general indebitatus afſumpfit lies againſt the drawer, for money 
received to his uſe. 1 Sal. 125. 

So, debt lies againſt 4. who was indebted. by receipt of the money. 
1 Sal. 23. K. cont, 7. 11 Geo. in B. R. inter Melſb and Craig, 
* Str. 680. ' | 

And A. ſhall be charged, tho? he be not a merchant ; for when he 
makes a bill of exchange, he ſhall be liable according to the uſage 
among merchants. K. 2 Vent. 295. 310. R; 1 Sal. 125. Sho. 125, 
. 

So, A. ſnall be chirped upon an _ as well as pon a foreign 
bill of exchange, 1 Sal. 125. Chft, 927, 

So, he ſhall be charged by C., tho - has indorſed i it to D., for his 5 
account, and as ſervant to him. R. $ho. 164. 

So, if a bill be payable 7 C. or order, or to C. and his afſig Tens, ang 
by indorſement C. aſſigns to D., and he to others, and Þ. does not 
accept, Cc. an affumtyu it lies againſt A. by. an ie or Mere 
K. 2 Vent. 38. be 
© So, if B. accepts, and afterwards fails in payment. 2105 

So, if an indorſer pays to any indorſee, A. is afterwards liable to 
him. R. Lui. 888. Cartb. 130. 

[If the holder give time to the acceptor of a bill, or drawer of 2 
note, after it has been diſhonoured, the indorſer is ditcharged. Findal 
v. Brown, B. R. £. 26 Geo. 3. 1 T. R. 167.) 

[Notice of a bill or note being diſhonoured muſt come from the 
holder. Bid. 

Bi N is reaſonable notice of non-payment fo a queſtion of law. 

7 

[lt is neceſſary to giye notice to the drawer that the drawee has 
diſhonoured the bill, that he may have an opportunity of drawing 
2 out of his bande Bickerdike v. Bollmau, B. K. AH. 27 Gee. 3. 
: 405. J 

[Bt where the awer is indebted to the drawee no ſuch notice is 

: | | neceſſary: | 


1 
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neceſſary. Bickerdike v. Bollman, B. R. M. 27 Geo. 3. 1 T. R. 405. 
Rogers v. Steevens, B. R. M. 29 Geo. 3. 2 T. R. 7 45 

A., in England, draws a bill on B. in a foreign country; which, 
after having been negotiated through another foreign country, is pre- 
ſented to B., who refuſes to pay it, on account of the law of the 
country in which he reſides having prohibited ſuch payment. The 
drawer is liable for the whole amount of the re-exchange, between the 


different countries. Melliſb v. Simeon, B. R. M. 35 Geo. 3. 2 H. Bl. 


[Che purchaſer of a foreign bill of exchange, payable at a certain 
time after fight, which is publicly offered for negotiation, is not bound 


to ſend it by the earl opportunity to the place of its deſtination. 


Muilman v. D'Eguine, C. P. M. 36 Geo. 3. 2 H. Bl. 565.1 
[There is no fixed time when a bill drawn payable at ſight, or a 
Certain time after, ſhall be preſented to the drawee. Ibid.) 
hut it muſt be preſented within a reaſonable time. Ibid.) | 
[What is a reaſonable time is a queſtion for the jury to decide fro 
the circumſtance of the caſe. Ibid.) ]]] 8 | 
hut, /emib. if the holder of a bill ſo payable, neither. preſents it 
nor puts it in circulation, he is guilty of laches, and cannot recover 
upon it. Bid.] , We | 
It. is ſufficient, if notice of a bill drawn in England on a perſon in 
the Eaſt Indies, being diſhonouted, is ſent to England by the firſt 


direct and regular mode of conveyance, whether it be by an Engliſb or 


A foreign ſhip ; the holder is not bound to ſend ſuch notice by the ac- 
cidental, tho? earlier, conveyance of a fortign ſhip not deſtined to this 
country. id.] „ Sl ot mY re, 
Ihe indorſee may recover the whole ſum againſt the drawer, tho? 
the indorſer has paid him part of it. Johnſon v. Kennion, P. 5 G. 3. 
2 Wilſ. 262.] E | - | | 


So, A. will be liable, tho' the bill was not preſented at the due time, | 


if no accident in the interim. R. Sho. 318. 

So, A. will be liable, tho' the indorſer was a truſtee for C., againſt 
whom an extent was ſued. R.. Carth. 5. 2 „„ 
But if the drawer upon proteſt repay the money to the deliverer, he 
hall not be afterwards liable to C., or any indorſee. Mar. 35 


So, the drawer ſhall not be charged, if the bill be not, Se the 
time of payment, proteſted in a convenient time. Per Treby, 1 Sal. 


2% _ | | „„ 
If a bill be not payable to another, or order, tho' it be indorſed, the 
indorſee ſnhall not charge the drawer. Per Holt, 1 Sal. 133. 


[If the indorſee gives the acceptor time for payment ſeveral times, 


till the acceptor fails, he cannot recover againſt the drawer. Gee v. 
Brown, M. 1 G. 2. Str. 792. Ellis v. Galindo, B. R. M. 24 Geo. 3. 
2 250. in not. Tindal v. Brown, B. R. E. 26 Geo. 3. 1 T. R. 
1 | „ 


| [Nothing but an eapre/s declaration by the holder will diſcharge the | 


— 


—_— of a bill. Dingwall v. Dunſter, B. R. M. 20 Ges. 3. Doug. 
247. , 23 5 4 8 : 6 n ; e ; 


Ut a bill of exchange accepted and payable on Saturday, is not 


tendercd till Tuſday, when the acceptor ffops payment, the drawer 
1 diſcharged. Coleman v. Sayer, H. 2 G. 2. Str. 929. Le 


F 13.) 


— — — 
— —— _ > CDs > 
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013. 3. Again the acceptor, &c.] So, if J. draws a bil of ex, 
, change upon B., payable to C. or order, and B. accept it, an aſſump 
lies b 3 cyſtom of merchants By C. againſt B., for by his accept - 
ance he undertakes to py: K. 1 Rol. o, I. 45. 2 Cre. 306. 

Were a bill of exchange was drawn by defendant and others, on 
the defendant alone, in Yn of a fictitious perſon, (which was 
known to all parties concerned in drawing the bill,) and the defend. 
ant received the value of it from the ſecond indorſer; it was holden 
that a bong fide holder, for a valuable conſideration, might recover the 
amount of it in ap action againſt the acceptor for money paid, or 
32 2 had and reccived. Tathch v. Har ris, B. R. F. 29 Geo. . 


174.) 
* if C. by indorſement aſſigns to D,, and he to others, B. will be 


liable to an gſumpſt, by any aſſignee. 
So, every indojſer ſhall - be able to any ſubſequent indorſee. R. 


Skin. 343. 410. 
But not to a preceding one, as — is reverſing the eder of the 
: proceedipg by ; Kenyon C. * Biſhop v. Hayu ard, B. R, M, | 
32 Geo. 3. 4 J. R. 470. : 
Tho the bill was payable ; to B. or bearer; for the indorſement makes | 
1 new bill. R. 1 Saf. 135. 133. Skin. 410. 
Tho' the bill was forged, tc, for the indorſement charges the i in⸗ 
dlorſer, and therefore the hand of the drawer to the bill need not be 
proved, Per Holt, 1 Sal. 127. 
If A. draws two or three bills for the ſame ſum, according to the 
cuſtom of merchants, the pne payable if the other be not paid, and 
accepts the ſecond, and not the firſt, an efumpſit lies againſt him 
n the firſt with an averment, that he hag not paid the one or the 
5 er. Dub. T. 12 V. 3. inter Milner and Harriſon. 
f B. accepts a bill for himſelf and C., who are Joint unden, in 


gelben of their trade, both are bound. I "Sal. 126. 
If the acceptance be a year after the bill was payable, R. Carth, 


1 3 if A. draws a bill payable to £. for the uſe of D., and C. in- 
dorſes it, an aſſump/it lies by the indorſce, tho C. had paid it upon 
an extent at the ſuit of the king e D. For C. was the yiſible 
owner. R. Sho. 4. 

Tho! C. ſold to hs indorſee upon a diſcount, where the bill is pay- 
able to C. or order, and not bearer. Per Holt, 1 Sal. 128. 
Tho! a recovery be worn the drawer, if no ſatisfaction thereon, 0 
K. cont. but reverſed, 2 Ig. 495. | 
[An action lies for the indorſee (4%. as to the ame 7) of a bill of 
excha inſt a ſervant on whom it is drawn and accepted gene- 
pally, t . the order is to place it to the account of his maſters, and 
5 * of advice ſent to his maſters. Thomas v. Bi i/oop, A. 7 G, 2, 
Wet fe ler e d | the drawee, aft __ | 
1 ies for the drawer, again e er ce. 
nds v: Parminter, H. 21 ekz | 
175 by * of Lords. 1 N 185 SJ Is 


mean 


* 
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mean time A. is bankrupt, C. brings bill againſt B., who anſwers, and 
dies, and the cauſe is revived againſt his executrix; equity will re. 
tain the bill, tho for a legal demand, (otherwife if B. had been alive,) 
and determine on the facts relating to the legal demand; and will 
decree B.'s executor to pay C. the gol. and intereſt from filing the 
original bill, arid coſts from filing the bill of reyivor. Pu v. Monnier, 
F. 1737, 1 Athyns, d n „„ 
BUaunt debt does not lie againſt the acceptor; for his engagement is 
collateral. R. Hard. 487. Acc. 1 Sal. "ar | 3 - a, 
Ulf ſeparate actions be brought againſt the acceptor and indorſers of 
a bill, the court will ſtay proceedings againſt any of the indorſers, on 
payment of the hill and coſts of that action, but not againſt the ac- 
ceptor without payment of coſts in all the actions, Smit v. Weed- 
coc) B. R. E. 32 Geo. 3; 4 T. K. 691-] „ | 
So, if the drawer upon proteſt repay the money mentioned in the 
bill to the deliverer, the acceptor cannot be afterwards ſued by him 
to whom the bill was payable, if he was only aſſignee to the deliverer. 
Mar. 35. yy | ; ene 5 
80, 11 an indorſer be not charged in a convenient time after the 
dill due, an action does not lie againſt him, Per Holt, 1 Sal. 128. 1 32. 
And three days ſeem a eonvenient time upon an inland or foreign 
bill; but the uſage of merchants ought to govern in ſueh a caſe, 1 Sal. | 
Or, if there be not a demand, or a prior endeavour to have it from , It 
him, who drew the bill, or to whom it was directed. 1 Sul. 126, 1 
12. 132. Ni , Gti, (Er). En BY | 
| If there be not a demand on the indorfer after the indotſement 
made. Per Holt, 1 Sal. 128. | WI” 0 
So, if a bill payable 1 B. or bearer, be indorſed to another, the in- 
dorſee cannot maintain an action upon it. R. 1 Sal. 125. Shin, 


„ „3 | 7s | 
* If a bill be accepted by one joint-trader for himfelf and his partnef, 
mou it does not concern their trade, it does not bind his partner. 
r Aa 126, - 5 
The aceeptor cannot be ſued here, after he has been di g 
by the laws of the country where the-acceptance was made. Burrows 
v. mino, in Canc, M. 13 G. Str. 733+] 1 
(In cafe againſt the acceptor, the drawer's hand need not be proved, 
= the a may diſprove it. Wilkinſon v. Lutwidge, M. 11 G. 
r. 648.] : ; 1 1 | 
(In an action againſt an acceptor of a bill, it is neceſſary to prove 
the organs, 2. — indorſer, notwithſtanding ſueh indorſe- 
ment was on the bill at the time it was accepted. Smith v. er 
B. R. E, 27 Ge. 3. 1 T. R. 654. 1 Wat : 


F 14.) How the remedy is to be purſued.) In an afſumpfit upon a 

bill of exchange, the plaintiff muſt . IS the *. — 2 
chants; for an indebitatur aſſumpſit does not lie without a eonſider- 
ation proved. Per t200 J. 1 Fent. 153. Semb. Lut. 1585, 1594. Carth. 
83. Sin. 332, R. 2 Mod. Ca. 373. „ 
As between the drawer and payee, the conſideration may be 

Bone into; J it cannot between a drawer and an indorſee. By 
Ap burt J. ickbarrow V. Maſon, B. R. AH. 28 Geo. 3» 2 T. R. 71.7 


-” 


C 


* 


90 MERCHANT, 


And if the declaration be upon the cuſtom, and alfo 'an PT ER | 
aſſumpſit, and entire damages, there ſhall be no judgment. 1 Vent. | 
153. R. 1 Sal. 24. 129. L Lev. 298. 

So, it muſt allege the cuſtom among. ſi . &c.; for if it be 

alleged amongſt all perſons, it will be bad. R. Lut. 892. b. 
Or, that bythe cuſtom of England, tho the words, of England, ſhall 

be rejected as ſurpluſage. R. Hard. 486. R. 5 Mod. 367. 

So; the declaration muſt ſhew the cuſtom purſued; and therefore 

it ought to ſhew the time and manner of acceptance. R. Lut. 233. 

-Qught to ſhew what the time ſhali be by Wen uſage, if the bull de 
N at aſance, & e. 1 Sal. 131. 

But if the cuſtom be alleged at London, that any merchant, Ke. it 
is well. R. Tut, 233. 1585. | 

And if the plea be —— that by the cuſtom of chang), &c. it is 
ſufficient, without. ſhewing the cuſtom eil 3 for the court will 
take notice of it. R. Sho; 129. | 
* the. declaration be. upon abe cuſtom, aud that bo Zo 3 direfted 

refuſed payment, per quod the drawer onerabilis devenit, it is ſufficient, 
withakt an expreſs, promiſe alleged. R. 1 Sal. 128. 

Soz it is ſufficient toi ſay, quod fecit billam manu ſud ſulſeript., the 
at does not ſay; ſecundum uſum mercatorum. N. Lut. 279. 

Or, that walue was received. | Lt. 889. a. | 
Dat it was accepted and paid for the ; hal of the drawer, 3 

daying to whom. R. after verdict. R. Lut. 899. b 
T hat the defendant tuas an indorſer, without an averment, that the 
plaintiff demanded it of the drawer, or former indorſer. Cont. per 
Holt, 1 Sal 126. R. acc. 1 Sal. 133. Vide ante, (F 11. 13.) 5 

That the defendant undertock to pay ſecundum tenorem dillæ, the- 
the acceptance was after the bill due; for ſecundum tenorem ſhall be 
rejected as ſyrpluſage: Per Holt, 1 Sal. 127. 129. 

It is not neceſſary to make mention of the proteſt i in a declaration 
upon an inland bill upon the /,. 9 & 10 V. 3.17. R. 1 Sal. 131. 
Or, that he inquired for bim, to whom the bill was directed, be- 
fore proteſt ; for quod non fuit inventus, is ſufficient. R. Carth, 5 10. 
Nor, is it neceſſary to allege a promiſe after proteſt. bid. 
[Per curiam on conſideration. A demand on the. drawer of a fo- 
reign bill of exchange, is not neceſſary to make a charge on the in- 
dorſer, but the indorſee has his liberty to reſort to either for the 
money. Bromley v. Frazier, T. 7 G. Str. 441.] | 
[A demand need not be made on the drawer of a bill « Shang! 
to entitle an indorſee to an action; for every indorſer is a new drawer. 
Ber Hardwicke C. Lake v. Hayes, H. 1736, 1 Atk. 28 1. - 
n actions on inland bills, by indorſee againtt indorſer, plaintif 
muſt prove demand, or due diligence to get the money from 
or acceptor, but need not prove demand on draver; on promiſſory. 
notes, indorſee plaintiff muſt prove demand or diligence on maker of 
the nate, Heyhn v. Adamſon, M. 32 G. 2. 2 B. M. 669.] | 
he ſecond indorſer, in an action againſt the firſt, need not ſhew 
A and on the drawer, but he ſhould ſay he has not paid it. ne. 
rence v. nech, P. 8:G. Str. 5 15.1 | 
lf a bill be drawn payable to 4. or order, * 1 it to B. | 
without the words * or. order,” and B. declares as on an indorſe- 
ment to him or order, it is good, and B. might have indorſed it. A he. 
* * T. 9 G. Str. 5570 ; [The 


MERCHANT. ; | 9 
The words tc or order” ate not neceſſary to be inſerted in the in- 
Nude the bill is negotiable without them. die v. Eaſt- India 
Company, T. 1 G. 3. 2 B. M. 1216. J e et 
Zo, if the cuſtom be alleged, that the bearer ſhall maintain an 
action upon a bill payable to B. or bearer, and the defendant demurs, 
judgment ſhall be for the plaintiff ;” for by the demurrer the cuſtom 
is confeſſed, tho there is none ſuch. R. 1 Sal. 125. Shin, 346. 
So, if the declaration alleges, guod indorſavit, without ſaying that 
he ſubſcribed it, it is ſufficient after verdict for the plaintiff; for a 
good indorſement muſt be proved. R. 1 Sal. 130. 
So, if the action is upon the firſt bill, and it is not alleged thae 
the ſecond or third was not paid; for it ſhall be intended after ver- 
dict. R. 1 Sal. 130. Carth. 5 10. 18 e ee 
[When a bill is drawn, pay my firſt, my ſecond not paid; in an ae- 
tion on the firſt, it is not neceſſary to aver that the ſecond was not 
paid. The averment on one goes to the other alſo. Wegerſlofſe ve 
Keeney M. 6 G. Str. 214] tl 0 el Ore IE Et 
[It is not neceſſary to lay an expreſs aſumꝑſit: nor to allege a re- 
queſt before action brought. Bid. 2 d de 
So, if the declaration alleges the cuſtom to be, that if a bill be duly 
accepted and afterwards refuſed, the drawer ſhall be liable, and ſhews 


it will be well; for the drawer is liable at any time; and the alleging 
the cuſtom more ſtrit than was neceſſary, was ſurpluſage. X. 
8. 318. | | EIN 725 Aras 
A * in a plea of a bill of exchange, the cuſtom need not be alleged. 
R. Carth. 893. a | TE IR To 

(But if in an action againſt the indorſer of a bill, the plaintiff does 
not in his declaration allege a demand and refuſal by the acceptor on 


verdict. Ruſhton v. Aſpinall, B. R. T. 21 Geo. 3. Dougl. 679.] / 
[In like manner it is error, and not cured by verdict, if he do not 
allege notice to the defendant of the refuſal of the acceptor, Bid.] 
[Whether action can be brought againſt the drawer of a bill pro- 
teſted before the day of payment; dub. Bright v. Purrier, P. 5 G. 3. 
3 B. M. 1683. | | „ 
* es indorſee of an adminiſtrator may declare, without a profert 
ol letters of adminiſtration, Barnes, 164.] + | | 
(ö Pay the contents” may be. wrote in court over the indorſer's 
name. Barnes, 45 3] . 8 | 
Il the indorſee of an inland bill not due, preſent it for acceptance, 
which is refuſed, and delay giving notice to his indorſer, the indorſer 
will be diſcharged. Goodall v. Dolley, B. R. E. 27 Geo. 3. 1 T. R. 
712.) is Is. . . ; 2 5 I —_— | — 
And a ſubſequent propoſal by the indorſer to pay the bill by in- 
ſtalments, made without knowledge of the indorſce's laches, is not a 
_ waiver of the want of notice. 1b:id.] C 
„ Uf the defendant, who is ſued as the acceptor of a bill, ſuffer 
judgment by default, he admits that he is liable to that amount; and 
therefore, tho? the þill muſt be produced, on executing the writ of 
2 . it need not be proved. Green v. Hearne, B. R. Z. 29 Geo. 3. 
3 4- K. 301. ] | n rey 
[The only reaſon for producing the bill, is to ſee whether or not 
any part of it has been paid. Bid. 3 1 an 


* 


6 
* e a 8 


%, 


that the bill was, after the time it became due, preſented and refuſed, 


the day when the note was payable, it is erfor, and not cured by the © 
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6 after a 5 
hereby payment would be accelerated, avoids the inſtrument, and 
no dien can afterwards be brought upon it, even by an innocent 
Holder 22 2 22 conſideration. Maſter v. Miller, J. R. 1 | 
31 Geo. 3 320. 2 H. Bl. 144. | 
lt fn, ob oy the or Goo: 3. c. g. 44 that if any reGdent 
in Great Britain ſhall, after 2 I, 17947 Pay any bill of exchange 
or order for money drawn fince that time for the uſe of the perſons 
exerciſing the government of France, or reſiding within the limits of 
ſuch government, he ſhall- forfeit double the value of ſuch bill, and 
the payment ſhall not be effectual againſt any perſon who might have 
demanded the ſame. - A., a merchant in Londap, draws a bill of ex- 
change on B. at Piſa, payable to the order of C. a French merchant 
refident in France ; C. indorſes it to D. of Nice, and D. to E. of 
Leghorn. The bill not being paid when due, E. draws another bill 
for the amount of the former on A. in favour of F. of Leghorn, which 
is in the courſe of trade indorſed to G. a merchant in London, and ac- 

ed by A. This ſtatute prevents G. from maintaining an action 
on the latter bill againſt A.; and if ſuch action be 8.8 the court 

Will ſtay the proceedings. e v. Aorier, C. P, T. 34 Geo. 3. 

nnn - 


(| 14+) Promiſtory Note. 


80, by the . 3 & 4 Aan. 9. after 1 May 170g, all notes n 
any perſon, (or by the ſervant or agent of any trader, uſually entruſted 
to ſign notes for his maſter,) whereby promiſe is made to pay & ſum 
to any or order, ſnall be payable, indorkble, or aſſignable, as an ils 
Jand bill of exchange. | 
And the perfon to whom payable, indorſed, or aſſigned, may 0 
maintain an action againſt him yi wh (ſigned, or whoſe ſervant or agent 
Ggned it, or againſt any of the indorſers, as in caſe of inland bills of 
exchange. 

And notes payable to any, or bearer, (hall be confioacts due to the 

perſon to whom made payable, who may maintain. an action as in 
caſe of inland bills againſt him who bgned, or whoſe ſervant or 
agent ſigned it. 

{Three days' grace are allowed on promilſory notes as well as on 
bills of exchange; for the fat. 3 && 4 Ann. c. 9. puts them 92 * 
ame footing in every relpect. Brown v. Hamdi, B. R 

31 Geo. 3. 4 T. R. 148.) 

Three days grace are allowed on notes payable 9 without 
adding © to his order, or to bearer.” 8. . Kendall, B „ R. M. 
35, Geo. 3. 6 2. K. 13 

Before that ſtatute, a note payable to A. or 3 if it was affigned 
or indorſed to B., could not have been ſued by B. except in the name 
of A. for it was not in the nature of a bill of exchange. R. «ont. 
in C. B. T. 9 V. 3. rt. 500. Cromwell. Dub. B. R. T. 12 FV. 3. 
e Suit and Butcher, R. acc. B. R. Clerk and Martin, 1 Sal. 129. 
K. inter Buller and Crips, 2 Ann. Mad. Ca. 29. 

80, upon a note to A. ar bearer, the law does not preſume an 4% 
2 bearer. K. 3 Lev. 299. Acc. inter Butcher and Swifi, 

12 V. 3 

And the plaintiff could not declare upon 2 promiſlory note, 38 
upon a Was Ct K. 1 Sal. 24- * 2 | But 


; 


"1 


* 
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But now, upon 2 note 20 A. or bearer, an afſumpſit lies by 14. 
And if a note be payable 2 A. or order, an afſumpfit lies by A., or 
By any to whom it all be indorſed; for by the . 34 Ann. 9. 

the aſſignee or indorſee may maintain an action againſt the drawer 
or indorſer, and revover damages. 2 Med. Ca. 344. an ; 
| Yet debt does not lie upon a promiſſory note, by any againſt the 
indorſer, or drawer; for it is made by the ff. 3 & 4 Aan. . of the 
nature of a bill of exchange, which is only evidence of a debt. R. 
2 Mad. Ca. 373. | | ar thee = 8 n I 
[Whether demand on drawer is neceffary to charge indorſer, is | 
point in much doubt; but the objection muſt be made at trial, for 
on the face of the declaration it is well. Hamilton v. Mackrell, M. 
40 G. a. K R. H. ga)! n 1 8 N 
[Eyre C. J. in C. B. directed to find for defendant, indorſer of 
promiſſory note, becauſe plaintiff did not prove demand on the 
drawer.. Syderbotfom u. Smith, M. 12 G. Str. Gag.) . 
[There muſt be a demand on the drawer of a note before the in- 


at, but plaintiff muſt prove he attempted to find him out. Collins 
. Butler, H. tx G. 2. Str. 1087. Per Hardwicke C. J. Sed: vide in- 


i * e can be charged; if he is run away, it is not enough to ſhev 


\ fra, Cooper v. Le Blanc. J. 5 


 [Hardwiecke C. J. ſaid, Holt C. J. and Eyre C. J. were of opinion 
that the indorſer of promiſſory note ſhould not be charged, unleſs a 
demand had been made on the drawer; but that Pratt C. J., King 
C. J., Raymond C. J., and himſelf, were of opinion he might, and 
determined accordingly in this caſe. Cooper v. Le Blanc, T. 9 G. 2. 
B. R. H. 295, Sed vide Heylyn v. Adamſon, ſupra, (F 14. 
IA. draws a promiſſory note payable to B. or order, which B. in- 
dorſes, having given no value for it, and knowing A. to be inſolvent. 
In an action by the indorſee againſt B., it is not neceſſary to prove 
that the note was preſented for payment to A. immediately when it 
became due, or that notice was given to B. of As refuſal to pay it. 
De Berdt v. Atkinſon, C. P., T. 34 Geo. 3. 2. H. Bl. 336.) 

[A. makes a promiſſory note payable to F. or order, with a memo- 
randum upon it that it will be paid at the houſe of C., who is A. 
banker. In the courſe of buſineſs the note is indorſed to C. In an 
action by C. 2 the indorſer, it is not neceſſary to prove an actual 
demand on 4. Saunderſon v. Judge, C. P. Z. 35 Geo. 3. 2 H. Bl. 


Ly 
AQ | 
»* 
* 


9.1 F . 7 a4 * 
[1f a note be made payable at a particular houſe, a demand of pay- 
ment at that houſe is as a demand on the maker. Bid.) 
he putting a letter into the poſt-office to the indorſer, in proper 
time, informing him that the maker has not paid a note when due, is 
ſufficient evidence of notice to the indorſer.. Bid. e 
HA. being in inſolvent eircumſtances, B. undertakes to be a ſecurity 
for a debt owing from. A. to C. by indorfing a promiffory note made 
by 4. payable to B. at the houſe of D. The note is accordingly fo 
made and indorſed with the knowledge of all parties. Juſt. before it 
beeomes due, B. being informed that D. has no effects of A. in his 
bands, deſires D. to ſend the note to him B., and ſays that he will 


pay it. C. cannot maintain an action againſt B. on the note, with- 


out having uſed due diligence in preſenting the note as ſoon as it was 
due to Di for payment, and in giving immediate notice to B. of the 
TC rat 1 8 non- 
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2 of D. Nicbolſon v. Gouthet, C. F. H. 36 ar ji 
2 J. 609.] 

Alf indorſer pays part: of a note, it is not benen to prove demand 
on drawer. Vaughan v. Fuller, H. 19 G. 2. Str. 1246. ] 

lf the indertes receives part of the drawer, the indorſer 4 abſo- 

lutely diſcharged. -Kelleck v. Robinſon, H. 13 G. Str. 145.) 

eu is the ſame thing, whether the drawer, or one for him, pays 
che money; and ſo, if the drawer i is ſued by the indotſee, who ob- 
tains interlocutory judgment, and the bail pay the note, and take aſ- 
ſignment of note and judgment, they cannot retover againſt the i in- 

dorſer. Hull v. Pitfield, H. 17 6. 2. Wilſ 46.) ; 
It huſband indorſes a note given to him by his wife, it is good as as 
between him and the indorſee. Haß v. Lane, P. 1 7455 2 _ 
1 I] 5 
([So, if the note be given by an infant. IId. 

L8o, tho' ſome of the indorſees did not pay a valuable e 
ation, yet if the laſt did, it is good as to him, unleſs fraud or equity | 
8 Did. N : 

[The bearer of a note, © pay to ſhig Fortune or beater,” may 
bring action in his own name, and declare both as on an inland bill 
of exchange, and for money had and received. Grant v. V. aug han, 
2. 4 G. 3. 3 B. M. 1516.] 5 

Ulf plaintiff has indorſed a note in blank, his name - may be ſtruck 
out after the note is delivered in at i, privs. Theed v. Lovell M. 
12 G. 2. Str. 1103. ] 

[Proof of the acknowledgment of indorſer of his name, is not evi- 
dence againſt the drawer in action by indorſee; the indorſer's hand 
muſt be proved. Barnes, 436.] 

[If a promiſſory note is wrote in the defendant's own hand, there 
needs no ſubſcription, nor need it be laid in the declaration that he 
ſigned it, Taylor v. Dobbins, M. 7 G. Str. 399. Elliot v. Cooper, 
AH. 7 G. 2 Ld. Raym. 1376. Str. 609. ] 

[Ione action is brought againſt the drawer, and 80 againſt 
the indorſer of a promiſſory note, execution ſhall be ny. on one. 
Windham v. Wither, P. 8 G. Str. 515.) 

Promiſſory note payable to A. or order, may be aſſigned by the ad- 
mimiſtrator of A., and the indorſee may bring action in his own name, 
without prgfert of the letters of adminiſtration alleging cuſtom of 
merchants. Rawlinſon v. Stone, in C. B. affirmed on error in B. R. 
' A. 20 G. 2. 3 Will. 1.] 

[By flat. 15 G. 3. c 51. negotiable promiſſory notes and. inland 
bills under 20 5. are prohibited under penalty from 20 J. to 5 J. reco- 
verable before one juſtice on non-payment and want of diſtreſs, three 
months impriſonment, to continue five years.) 

[By at. 17 G. 3. c. 30. negotiable notes under 5 1 ſhall ſpecify 
the perſon to whom payable ;z the real date; ſhall be payable within 
21 days of it, and not negotiable after that time. Note and indorſe- 
ment to be atteſted by one witneſs. Penalties as in 15 G. 3. c. 513 
doth afts to continue five years.) | 


(F 16. ) What l make @ promiſſory note afſi gab. A note pro- 
miſſory does not require any expreſs form of words: and therefore - 
oy whereby 4. Prom! 28 to account with B. or order * 100. is 510 


- 


— 
% 


ard affignablez for it is tantamount to, I promiſe: is pay, & . R. 
11 G. 1 Mod. Ca 363+ 0 r e dens IS, 
CA promiſſory note to pay within two months after a, ſhip is paid 
off. Andrews v. Franklin, H. 3 G. Str. 24. Evans v. Underwood, H. 
23 G. 2. 1 Wilſ. 262. ] a e Unt be en 
I promiſſory note from A. to pay ſo much to . for the debt of, 
C. to B. Popplexvell v. Wilſon, H. & G. in error, Str. 2649. ]]] 
[A promiffory note to be acountable to order for 100 J. value re- 


? * „ ” 
” - 


LI do acknowledge that A. delivered me ſuch bonds and notes, and Br 
& receipt and bill on me for 10 l. which 191. and 151. 5 8. balance due 


T. 12 G. Str. 706.} | 


% ceived of the premiſes in Roſemary-lane.” Burchel v. Shocack, M. 
2. 2. Ld. Raym. 1545] | 5 


fuch a day. Geſt v. Nelſon, H. 30 G. 2. 1 B. M. 226.] 


contingency whereby it may never become payable. Cooke v. Colehan, 
MH. 18 G. 2. Str. 1217. Willes, 393. S. C.] | | | 


was ſatisfied by ſurrender. R. 11 Geo. 2 Med. Ca. 362. eo 
Or, I promiſe to pay 101. to B. if my brother does not by-ſuch a day. 

2 Mod. Ca. 263. f i OO 
[Or, to pay io many days after grantor ſhould marry, is not nego- 


1151.4 | 4 5 2 F . 
[Or, to deliver up horſes and a wharf, and to pay money at a cer- 
tain day, within the ſtatute. Martin v. Chauntry, T. 21 G. 2. Str. 
I271.] - | | | 8 I 
[A note payable eventually, upon an uncertain contingency, can 
never be a negotiable note; as, to pay on the death of A. it he leaves 
drawer ſufficient to pay it, or he is otherwiſe able. Roberts v. Peake, 
P. 30 G. 2. 1 B. M. 323. Carlos v. Fancourt, B. R. H. 34 Geo. 3. 
5 T. K. 482.) . 
* the portion of a value as under depoſited in ſecurity for the pay- 
ment thereof,” may be declared upon as a promiſſory note. Hauſ- 

- foullier v. Hartfmnck, B. R. T. 38 Geo. 3. 7 T. R. 733. ]]] ö 
[The plaintiff declared on a promiſſory note given to him by the 
defendant, and alleged that before the note was given it was agreed 
between them, that if the defendant ſhould buy of the plaintiff all 


the malt expended in his dwelling for three years, the note ſhould 


of malt, and had not bought it of plaintiff; and it was holden good 
on demurrer, becauſe the note formed no part of the agreement, and 
might have been declared upon ſingly, or at the moſt, that the agree · 
ment muſt be conſidered only as a defeazance, and then if the de- 


on his part. Corniſh v. Bolitho, C. P. E. 12 Geo. 2. Ville, 145. ] 
[The executor or adminiſtrator of a payee of a promiſſory note may 
RY | | 5 ö aſſign 


*. * - % 


MERC HA N T. f | g | 


ceived. Morris Ve. Lee, To 11 G. Str. 629. 2 Ld. Ra . 1396. +2? | 


« to A. I am flill indebted, and promiſe to pay.” Chaqwick v. Allen, 


[* I promiſe to pay to A., &c. three months after date, value re- 


{Note given to an infant, payable when he ſhall come of age, via. L 
To pay fix weeks after the death of his father; for there is no 


But, I promiſe to pay 70 l. or ſurrender A., is not aſſignable; for it. | 


tiable within the ſtatute, Beardefley v. Baldwin, P. 14; G. 2. Str. 


| [A note by which A. promiſes to pay to the bearer 500. being 


be void ; ayerred that the defendant had expended à certain quantity 


ſendant would take advantage of it, he ſhould ſhew the performance 


be. 
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ſign it over, fo as to enable the indorſee to ſue in his own name 
© Stone v. Rawlinſon, C. P. E. 18 G. 2. Willes, 559. Barnes 164. f. C.] 
Une indorſee need not in his declaration make a profert of the let- 
ters of adininiſtration granted to the indorſer. id.] 
[IA note payable on demand with intereſt, drawn by A. in favour 
of B., as a Eeutity fot a debt, was by him indorſed tu C. for the ſame 
urpoſe; after the indorſement it paſſed backwards and forwards be- 
tween B. and Q. ſeveral times, and previouſſ os eG ultimately 
depoſited with C., he retcived an intimation from B: not to negotiate 
it, as he ſhould want it when he ſettled accounts with . It was 
holden, that C. could not after a fettlement of accounts between A. 
and B., without a re-delivery of the note, recover on it againſt A. 
Roberts v. Eden, C. P. E. 39 Geo. 3. 1 Beſ. & Pull. 398. 
| (F 17.) When a Bill, Oc. ſhall be Payment: : 
If a bill of exchange of promiſſory note be given to another, and 
accepted as money, it will be a good payment; | . 
So, if A. ſells goods to B: who agrees to deliver a bill, or note fot 
his ſatisfaction, if the bill, c be delivered, it will be a payment, tho 
the bill be never paid. 1 a/. 124. 73 5 5 
So, if A. gives his own bill of exchange upon B. payable to C. or 
erder, to C: fot value received, who keeps it for two years, it will be 
a payment; fot if he does not refort to A. in a convenient time, it 
ſhall be preſumed, that he is ſatisfied with the bill. Per Holt, Sho. 15 5. 


oF the f. 3 & 4 Ann: g. an inland bill accepted for ſatisfaction of th 
2 debt ſhall be deemed full payment, if the perſon accepting it take af 
not due courſe to obtain payment, by endeavouring to get it accepted ſa 

and paid, or proteſted: | l | | 
[If a man receives a goldſmith's note at two on Saturday, and does the 
not demand it till Tuz/day morning, it is payment. Manwaring v. Ca 
Harriſon, H. 8 G. Str. 508. ] | : | 
[If A. indorſes a promiſſory note to B. who gives a receipt, C re- chi 


ceived the contents when the above bill is paid, and keeps it from 
28th March, when it became payable, to 13th May, when the giver 


of the note fails, it is good payment in A4. Smith v. Wilſon, P. tern 
11 G. 2. Andr. 187.) e 0 e | 
CA goldſmith's note, paid in at half paſt eleyen, and not demanded Cont 


till next day at two, is payment. Eaſt India Company v. Chitty, M. 
16 C. 2. Str. 1175.) es „ 
' [And fo a bill accepted, by writing an order on his goldfmith to 
pay it when due, is payment, if not tendred at the ſame time as 4 
note or draft. Biſhop v. Chitty, T. 16 G. 2. Str. 119 5. 
[If a creditor takes a draft from his debtor, on another, tho it 1s 
not payable to him or order, and keeps it an unreaſonable time, and 
Wa breaks ; jet it is payment. Chamberlyn v. Delarice, T. 7'G. 3 
2 Will. 353-] tk eee 
But, regularly, a bill or note given to a creditor ſhall not be a diſ- 
ks of the debt, till payment; unleſs it be accepted in'diſcharge+ 
1 Sal. 124. . P 
For, without an exprefs agreement to take it in diſcharge, the ac- 
_ ceptance is only, upon condition if it be paid. Saf. 442. Shin. 410. 
(1 T. R. 65 5. Owenſon Ys Morſe, B. R. AH. 37 Geo: Jo 7 1 


— 


MERCHANT © 33 
80, if 4. being indebted to B. indorſe a bill of exchange, and-ſend 
it to him ; ir will. not be a payment, tho it continues in his hands a 


| 145 after it is payable. R. 1 Sal. 124. 


And B. may afterwards ſue 4. for his debt; and ſuch bill ſhall not 
be allowed in ſatisfaction. Per Holt, 1 Sal. 124. GE 
So, if a bill, ſent to a goldſmith by a ſervant, be paid in part, and 
another bill given for the reſidue; the acceptance of the other bill by 
the ſervant will not be a payment for the relidue if the other bill be 
not paid. R. Mod. Ca. 36. Sal. 442. 2 F fo 
Tho' the maſter ſend his ſervant the next day to receive ſuch bill. 
R. Mod. Ca. 36, 7. e | 5 
| So, if a bill or note be given and received, generally, for a debt, it 
will not be a payment, if the goldſmith fails before the money paid; 
tho' the goldſmith continues to pay for all the ſame day: for he, who 
takes it, is not bound to receive it immediately, but ſhall have a rea- 
ſonable time for it, . „. : 
So, if a bill be given, generally, upon B. a goldſmith about ten in 
the forenoon upon Saturday; and the receiver ſends all his bills that 
day received by his ſervant, who receives ſeveral ſums upon them, and 
enters them; and then it was five in the afternoon, after which time 


it is not uſual for goldſmiths to pay upon a Saturday, for then they 


adjuſt their accounts, for which reaſon he does not ſend the bill to B. 
by a ſervant till ten on Monday morning; and B.'s caſhier cancels the 


bill, and directs the ſervant to come half an hour afterwards z but 


then, and upon two ſubſequent demands, does not pay, but'in the 
afternoon upon Monday gives another bill of the ſame date and for the 
ſame ſum, at which time he was a bankrupt; this bill will not be 
payment, tho' the ſervant was in fault, that he did not ſtay to receive 
the money when the bill was cancelled. R. Eg. Ca. [2d part of Med. 


Ca.] 60. 


[The common uſage in tranſacting affairs of this nature is to be 
chiefly regarded; ſo, where it is the cuſtom of a company (as it was 
of the Bank, and of the Sword-Blade Company) to ſend their ſervant in 
the morning to leave the notes, and to call for the money in the af- 
ternoon, if the goldſmith has ſtopt payment after the notes left, it is 
not payment. Turner v. Mead, coram Pratt C. J. H. 7 G. Str. 416. 
2 Hayward v. The Bank of England, coram King C. J. P. 9 G. 

tr. 550. . : ; 

[A banker's note paid after dinner, and refuſed payment next morn- 
ing y nine, is not payment. Fletcher v. Sandys, H. 19 G. 2. Str. 
r 2 5 | 

[If defendant gives plaintiff a goldſmith's note at two in the after- 
noon, and next morning at nine it is tendred, a quarter of an hour 
after they had ftopt, it is not payment. Moore v. Warren, and Holme 


v. Barry, H. 7 G. Str. 415. | 


[If a man receives a goldſmith's note at twelve, puts it into the 
bank at one, next morning at ten it is carried with others for 2600 /. 
and left as uſual, called for at eleven, and at two payment refuſed, 
but they pay ſmall notes for two hours after; this is not payment. 
Heare v. Da Cofta, T. 5 G. 2. Str. 910. 2 
A. fold goods to B., which the latter was to pay for by a bill at 
three months. B. gave A. a check on his bankers, (who were alſo 
4.'s bankers,) requiring them to pay A. on demand in a bill at three 

| \ OE. V. . : | = 1 months. 


0 5 RF #, 
3 4. E * 


SP: MERCHANT. 


6nths, A. paid the check into the bankers and took no bill bn 
cdem; but the amount was transferred in the bankers“ books from 
B. account to A. s, with the knowledge of both. The bankers 
Hlled before the check became dur; and it was holden that A. could: 
not recover the value of the goods againſt B. Bolton v. Rie hard, 
Fe OK. 1 NTT HE, 


Nike Sole Merchant. 2 | 
Vite Barn nd Hane, (A2. Lenden, (N 17. A 


| Statute Merchant. 5 + 
Id. Statute Staple. 
wy N ESNE,. Writ of. 
Vide Droit (K). 
 MESSUAGE. 
Vid Grant, (E 6.) 
"METROPOLITAN. 
145 4 ator B 4.) — Archbiſhop. — Ecclgſia ical P 5 
L "jt 0 Girl, (A efraftica nfo 
5 MILK. 
NM. Difmer, (H 8.) 
dee 
Vid: Diſmes, (H 12.) 
Secta ad Molendinum. 
Vide Droit (H). 
MINES. 
5 th. | Vide Wife, (il 1, 2) 
| MISADVENTURE. 
Vide Aion upon the Caſe for Migfeaſance, (A 4. Ne or, 0 5 ä 
| MISCONTINUANGE.. 
: Vide Amendment (. 
Aer de MISDEMEANOR, | 5 
V. ite Aion the Caſe GNCE;m A | 
.(P Fs wes of Peace, 5 + 5 65. 101. = 9 
a 


1 (I. 2, Cc. — 
Officer, 14.-K 3.) Patliamenty (G - - ge 
Pleadery 6 46, 47.)==Praregative, 557 e i 


ft, 


| 8 0 MISPEASANCE.. . 
File 2 * the c i; A rence pm 


"ers fone” 


* Vide * * 18, Ec. F 17, -n, 2a, ue. 


1 ek 
BE Eos MISPRISION. 
. ide Juſtices, (N 5 Ce.) Fuftices of Peace, (B 2.) 
Miſpriſion of the Clerk. | 


Vide Amendment (D I, &c.—E 1, 2.— FG 1, 2. —H 3· r 15 
&7.—V 1, &c. and many other Places in the ſame 1 8 | 


MISTAKE. 
Tide Abatement, (G 3.—H 25, &c. )—Mirifen. 


MITIORI SENSU. 
Vu. Action upon the Caſe for Defamation, {C4 16, 1, 


MITTIMUS. 
Vide Certiorari, (A 2.) 


MODUS DECIMANDL 
Vide Diſmes, (E 10, &c.)—Probibition, (G 10.) 
MOLLITER MANUS IMPOSUIT. 
Vide Pleader, (3 M 16.) 


* 


MONASTERY: 
(A) How diſſolved. 


Y the #. 27 H. 8. 28. all monaſteries, and other religions houſes 
of monks; canons, or nuns of whatever habit, rule, or order, 
not having lands, He. or other hereditaments above 200/. per annum, 
and all their matiofs, lands, Nc. and hereditaments, the king ſhall | 
have and enjoy to him and his heirs for ever. 
And all monaſteries, abbeys, Cc. given to his majeſty by any ab- 


bot, Wc. under the convent ſeal within a year, or Bow Ay e 


and diſſolved: and all goods, debts, &c. belonging to che chief go- 


vernor in of his houſe, 1 Mor. 1 12255 or ſincc. | 
And the king ſhall be in actual poſſeſſion, 60 and may diſpoſe ol 
chem at hit will and 12 55 0 
R Ha | Son Amd 

% : 4 "ig 


MONASTERY. 


And patentees, Se. malle enjoy, e. according to tenor of their let · 
ters patent. — 
And all fraudulent eftites i in fee-tail for life or years, or or charges, 
Ec. within a year before, ſhall be void. E 
. - And by this ſtatute ,appropriations to a refitous houſe | are alſo 
» given to the king. R. per three F. 2 Cro. G8. 
80, by the f. 31 H. 8. 13; the king ſhall enjoy to him und his 
heirs; all monaſteries, c. ek, Foſpitals, and other religious 
and eccleſiaſtical houſes, ſince 4th Feb. 27 H. 8. diſſolved, given up, 
or by any means come to the king. And all their manors, lands, Oc. 
and other hereditaments, or which ſhall hereafter be diſſolved, &c. 
By this act all religious and eccleſiaſtical houſes, of whatever annual 
value, were given to the king. 2 Co. 49. 
And tho' by the ff. 32 H. 8. 24. the corporation of the knights of 
St. John of Feruſalem in England was diſſolved, and their hoſpital and 
all manors, lands, c. given to the king, yet their poſſeſſions were 
given to the king within the . 31 H. 8. 13.; for it was a religious 
and ecclefiaſtical corporation. R. per three F. Fon. 183. | 
By the ,. 1 Ed. 6. 14. all colleges, free chapels, and chauntries, 
and all manors, lands, Sc. or hereditaments belonging to them, or 
| which have been given or aſſigned to the finding of a prieſt, or of 
any anniverſary or obit, &c. to have continuance for * ſhall be in 
the poſſeſſion and ſeiſin of the king. 
If a monk now be profeſſed beyond ſea, he may inherit in Eng- 
land. Dub. Ca. Eg. Lad part of Mod. Ca.) 55. | 
Vat Ho ofpital. 
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" BONETY.. 
- 45 The Advantage of Money, | 


ON 2 TA eff menſura rerum, per quam omnium- rerum, que 


M1 mundo ſunt, fit jufta eftimativ. - Dau. 19. 


— [) What ſhall be Current Money, - 
(B 1+) What Weight it ought to have. 


SIX circumſtances ought to concur to make lawful and current 
money: a fixt weight, alloy, impreſſion, and valuation, the king's 
n and proclamation. Dav. 19. b. 
And therefore, every piece of current money ought to have' a cer- 
* tain weight. Bid. 
The pound Trey of gold is divided into 24 carats} and every carat 
contains 4 grains of gold. Aſay for Amendment of the Coin, 17. 
A pound Troy of ſilver is divided into a ounces, every ounce con- 
tains 20 pennyweights, every pennyweight 24 grains. Eſay, 18. 
Payment in the Exchequer was antiently M17 ad ſcalam, or a 
ſun, viz. by weight: payment ad ſcalam was, when 6 d. was added 
to every 20 c., to make due weight: ad penſum, when every thing ne- 
ceſſaty to make due weight was ſupplied, tho' above 6d. Ine * 
| * Sh. Accounts, 21, Cc. 25 
; | 5+ „ ; (B 2) 


me 


7 
- A. > 
* 


(B 2.) What Alloy. bY 
Gold and filver were antiently coined without alloy. _ 1 
But now they have a certain proportion of alloy, whereby it ig 


called ferling or fandard money. Ef. for Coin, 17. Hale Sb. Acc. . 


Hard. 501. 


The antient ſtandard for gold temp. Ed. 3. uſqu. H. 8. was, in every 


pound Trey 23 carats 3 grains g of gold and ; grain of alloy. EA. 
20. Hale Sb. Acc. 10. ENS | e 

The ſtandard for ſilver was antiently and is now, in every pound 
11 ounces and two pennyweights of filver, and 18 penny weights of 
alloy. id. 5 | 3 mats 
The ſovereigns of gold, angels, Sc. 34 H. 8. had in every pound 
one carat of alloy; and 37 H. 8. ſovereigns four carats ; but 4 Ed. 6. 
they were reduced to the antient ſtandard. E. 22. 


WONHEE 


2 


o, 6 Ed. 6. 1 Mar. 2 El. ſovereigns and angels were of the an- 


 Hhond ſtandard, other coin of gold had two carats alloy. E 24. 


80, 43 El. angels, 3 & 10 Fac.' 2 Car. 1. and 12 Car. 2. rials and 


angels were of the antient ſtandard. EV. 25, 26. e 5 
ut other coin of gold, 35 and 43 El. 2 Jac. 2 Car. 1. 12 Car. 2. 
unites, c. and 22 Car. 2. guineas were and now continue with two 
carats of alloy. E. 25, &c. _ 3 
So, coin o filver had 34 H. 8. two ounces of alloy; 36 H. 8. fix 
ounces; 37 H. 8. eight ounces ; and 5 Ed. 6. nine ounces; but 6 Ed. 6. 


were reduced to 19 pennyweights of alloy; and temp. Ph. & M. to 


the antient ſtandard, which has continued from that time to this. 


. | SRD 

Antiently, if money was paid at the Exchequer, it was examined or 
an aſſay made of it, by burning ſome part. Mad. 187. 192. | 
Or, 124. was added to every 20s. to countervail ſuch aflay. Mad. 
192, | | | | 


viz. 105 J. was paid in reſpect of the alloy in ferling coin for every 


100 J. rent in fine ſilver, and it ſeems to have been ſettled by parlia- _ 


ment. Hard. 501. . 


So, when coinage was uſed, viz. temp. Ed. 3. 12d. in every 20 s., | 


If the alloy exceeds the due proportion, whereby the coin is de- 


baſed, that tends to the detriment of the public. 3 Ruſh. 1217. 
CEE (B 3.) Ought to have an Impreſſion, | 
So, money ought te have an impreſſion ; for metal is not money 


7 .” . . oy - 
Without an impreſſion ; er dicitur moneta quia impreſſione monet, cujus- 
ht moneta. Dau. 19. b. | | 


(B 4.) And a fixed Denomination or Value, 


So, every piece of gold or filver coin ought to have a certain de- 
EN valuation ſet upon it. Dav. 19. 3. | 
5 the king by his prerogative may ſet upon his coin what value 
he pleaſes, Dav. 20. 4. Vid: 72%. (5 5 G2) 8 x * 
The pound Troy of gold, 18 Ed. 3. was divided into fifty florins to 
current at 67. each, and afterwards eodem anno ought to contain 


in it thirty- nine. nobles and an half, at.Gs. 84. the noble. ES. for 


Gain, 35. 
„ 


— 
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II 1 
3 
E vc. 


Hy 20 I'd, 


— 
4 


* 
N . Ft 
- 
yo | 6 TO 4.4.4 
— ————_——— ̃ — , — , ee 
5 


2 = * 73 7 La 4 * 1 * way 
. — % 1 
* S 74 1 
1 . 9 "= | 
X p 
- of 22 4 * — 
” F * 1 . x ” 
. . #5 
1 - . 
ud, 
* 


102 „ MONEY. 


20 Ed. 3. it was divided into 42 nobles of the ſame value; 27 Ei 3. 
45 nobles; 9 H. 5. 50 nobles, EY. 36. 

1 f. 6. it was han to 45 rials of 105. the rial, or 6 bels 
| 225 of 65. 8 d. the 7 3 but reduced 4 H. 6. to the ſame ſtandard 
N H. f.; yet 49 H. 6. and afterwards 5 Ed. 4. ee as before, 


36. 
kad H. 8. it was divided into 24 ſovereigns at 22 5. 64. or 48 rials 


e ut 11s. 3 d., or 72 angels at 7s. 6 d. Ef. 41. 


34 H. 8. it was divided into 28 ſovereigns ; and 36 N. 8. into 30 
ſovereigns at 207. per ſovereign; 3 Ed. 55 into 34 ſovereigns; and 
6 £4. 6. into 24 ſovereigns at 30 ſorercign, or 72 e at 
102. and 43 El. into 73 angels. Bf 43. 
The pound which had two carats alloy was divided 6 Ed. 6. — 
* KI. * agg 3 ſovereigns at 20. per 4 ; and 43 Kl. into 
: Bk. and 2 5 into 37 unites at 20 5. and one thiſtle crown at 45. 
The pound « of the antient ſtandard 3 Fac. was divided into 81 
angels; 10 Fac. [into 88 angels,] and 2 Car. into 89 angelsz, and 
the pound o — carats alloy 10 Zac. was divided into 37 unites at 
1 225. and one thiſtle crown at 4s. 4 d.; and 2 Car. 1. into 41 unites 
at 208. Ef. £:3s 7; 

The pound was divided 22 Car. 2, and till continues into 44 
guineas and a half, at 20s. the guinea. E,. 55. 

The pound Troy of filver 28 Ed. 1. was divided into 205. and 3 d.; 
20 Ed. 3. into 22 5. 6 d.; 27 Ed. 3. into 255. 9 H. 5. 305.31 H. 6. 
375. 6d. which was reduced to 30 f., 4 H. 6., but 49 H. 6. advanced 
to 375. 6d, and 1 H. 8. to 45 f., 34 H. 8. 487. 3 Ed. 6. 725.; but 
6 Ad. 6. it was reduced to 60g., and 43 El. advanced to 625., 0 and ſo 

from thence hath continued. EF. 34, c. | 

The penny was 20* TIEN 9 Ed. 3. 26* pars; 2 . 6. 32. 

Ed. 4- 40* Part; 3 8. 45* 75 * 60® pars; and ſo 
— to this day. Hale $h. Acc. 12. 95 " 


(B 5.) The Authority of Coinage belongs to the King. 


By the civil law, Jus cudende monete ad folum principem de ths fer- 
liner. Dav. 20. 


So, by the common law, the power to make cr coin ws 
his dominions belongs only to the e king. R. Dav. *. 
Acc. 3 


| But by a — from the emperor, the ber princes and fates | 
of Germany ave the privilege of coining. Dav. 20. 5. 
And the ſame privilege was granted to ſeveral great perſonages in 
r ef Bid. 
So, 8 the archbiſhop of York, and biſhop of Durham might 
conn. 
Z3o, temp. Steph. thro' the confuſſipn of the times, tam 
| comites et barones ſuam faciebant monetam. Hale Sh. Acc. views * 
[By 12 G. 2. c. 5. 15, oo0 J. per annnm is given to the king ſor 


ſeven years, for the coinage ; made perpetual, 8 at. 9 G. 3. c. 25-] 
| (Stat. 14 C. 3. c. 70. directs the taking of li 4 lets under 
certain began and recoining the ſame.] 
| 2 6 6.) 


> 


MONET. „ 


( 6.) The King wojpmcks Drip ourrent. 


80 the N by his proclamation may make any . current in 
. England. 5 Co. 114. ö. 


As, a talent or bezant of uncertain value, and may! ſet a els upon : 


it. Dav. 20. . | - 
May eſtabliſh the andard as he pleaſes. Dav. 19. 5. 

So, coin impreſſed at the mint ſhall be of value bereden, jo 

other eis, without proclamation. * Heilt, Sal. 446. "Ig 


(B 7.) And change i it at his Pleaſure. 


. © So, the king may enhance, debaſe, or change the coin at his plea- | 
ſure. " Die. hue bs cannot change it without aſſent of the counties. 


Mir. Fuſe 10. b. 2 Rol. 166. J. 35. 


But it is now allowed that Eb . * 


Dav. 20. 5. 
That he may adranee the value. Vide ante, (B 4. 69 
80, he may debaſe it at his pleaſure. Dau. 21. 


And if the king by proclamation makes a mixt or baſe money cyr- 


rent, it ſhall be ſo. R. Dau. 22. 5. 


So, the king by his proclamation may change Gre. bie waney in 


Treland, as well as in England, Dau. 214. 
8.) The Effect of the Change. 


If the king by proclamation decries any coin, it cannot 8 


be tendred as money, but ſhall be only bulfion. Dav. 20. 6. 


If he makes baſe money current, it ſhall be taken as ſterling. R, 


Dav. 22. 6. 25. 


And therefore, if an obligation be to pay ſo wich in current money | 
at ſuch a day, and before the day the money be enhanced by proclama» 


tion, payment or tender of the ſum in the enhanced money is ſuſh- 
cient. R. Dav. 26. 5. 


Tho! the obligation was mls. in Sch, fo payment in Ireland, 
and the money is enhanced there only; for the time and place of pay- 


ment ſhall be principally regarded, R. Day. 25.6. 27, 28. 

Tho the money was tendred after the day of, payment, and before 
the enhancement; for there was a abu by not tendring it at the 
* Semb. Dy. 83. 24. 

So, if an obligation he to deliver bo much corn, which before the 
day is diminiſhed in value. Dy. 82. in marg. 

ns if money be tendred in pure coin at the day, and afterwards 

money is debafed, he ſhall have the value of the coin current at 
the time of the tender. Semb. Dav. 27. Dy. 82. 5. 


Or, if one receives pure can, and is afterwards bound to a reftity- 1 


tion. Dub. Dav. 27. b. ' 
© Bo, if a receiver, who ought to pay upon dequaly receives" amo 


coin, which, before the requeſt, is enchanced. * two N Dy. 83.4. 1 


in mare. 

po if 4 draws'a bill of exchange to pay 100 m dollars to B. in 

_ Portugal at ſuch a day, and before the day, after the bill dra wu, the 
4 of Portugal enhances the rees ; if the ret are not paid, as current 


ow * the bly B, m A proteſt the 54 and wa nb 
rawer ; 


* 
1 2 55 * 1 ; s- * 
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V MONEY. 
drawer ; for a foreign prince cant ater the property of abject of N 
England. R. Shin. 23. > 
| n Vide Abatement, 020 1 Pe. | 
Penalty for counterfeiting Money, or "bringing fas 
" into the Kingdom. ES 
Nu uti (Ky) 


: Money decreed i in Specie.: 3 4 
Vide Chancery, (4 W 10. 16. © 
e 8 Bringing Money into Court. 1 
| | . | Vide Pleader, (C29) 
MONK. paged 
Vi ade Ecclefraflical Perſons, (B 2, Sc. Mangſlery. 0 
ane OG Yon raw 
2 er, (B 3.—0 3: Trade, * 4.) 
MONSTRANS DE DR 017. 
- de Præregative, D 81, 82. Jo. 
' MONSTRANS DE FAITS. 
Vide Phader, (0 I, E | 
MONSTRAVERUNT. 5 Shit 
a Vide Ancient Demeſue (H). | wa E , LE 
LLC» att as: 
i of Vide Ann (B). 6 | 22 We. . 1 J 
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. Vid A E 1, &c.) . x. 5 21 * ** 4 
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a): 8 By Pledge of Goods. | 


Mortgage, quaſi mortuum vadium, is when things F/T of r 
immoycable, as goods or lands, are pledged, as a ſecurity fr 


end 


25 


** of money. Co, L. 20 105. 4. Vi. * Verb. M 


MORTGAGE. 


| — are pledged for the ſecurity of money, the payne has 2 
ſpecial property in them. Sal. 522. R. Ow. 12. 
If the cuſtody of the goods is a charge to him, he may uſe them 

as a recompence for his charge: as, he may e an 11 n 

pledge. Sal. 522. R. per three J. Ow. 124. 5 

So, tho? the cuſtody be no charge, if the ußng! is no prej to 

the goods, he may uſe oy but it ſhall be at his PS he loſes 4 

them. Sal, 522. Orv. 124 5 


If a cow be pledged, he may milk her. Ow. 124. 

So, if the pawnee loſe the goods without any Agel in be is I 

ſhall be the loſs of the owner, and the pawnee ſhall 1 an adden 

| againſt him for the money. Sal. 522. Vide poſt, (B). 

So, the pawnee has ſuch a property as he way albgn to another. 

| Or. 124. 

But by tender of the money, his pr is determined, and the 

pledge ought to be reſtored, Sal. 522, 3. K. 2 Cre. 245. Tel. 178. 

And if he refuſes to reſtore the pledge upon tender of the money, 
rrover lies againſt him. Sal. 522. R. 2 * 245 · Vide Adtien ape 

the Caſe upon Trover (D). 

- 80, he may be indicted; for perhaps it was delivered in Kerr | 
without witneſſes. Per Holt, 1 Sal. 522. 
30, if the pawnee be robbed of the goods e he ſhall 
anſwer for them. Sal. 523. | 0 

So, if he loſes them by his uſing them. Sel. 428. 

So, if the uſing be a prejudice, he cannot uſe them. Bid. 
So, if a pawnee aſſign the goods pledged to another, detinye lies 
by the owner, if he detains them after the money tendred to him. 

1. 124. 
So, goods pledged cannot be taken in execution for the debt of the 

pawnee. id. : 

[Where money is generally letit on a pledge, it does not deprive 
the lender of his remedy againſt the perſon, unleſs a ſpecial agre- 
ment to ſtand to the pledge only. "Gouth-Sea Cray v. Duncomh, 
A. 5 G. 2. Str. 919.) 
[After forecloſure and ſale, the mortgagee may bring an ation | 
for the reſidue. 2 Brown. Ch. Rep. 125.) | 
[A mortgage of goods and choſes in — * is fraudulent as againſt 
creditors, if the goods, &c, be not delivered to the mortgagee. 1 Ni. 
260. 2 T.& . » 

[But a delivery of the grand bill of Cate of a ſhip at ſea is equivalent 
to a delivery of the ſhip itſelf. 2 T. R. veg: 
IA ſhip at ſea N be mortgaged, and mortgagee takes proper 

methods to get it in poſſeſſion, as bill of ſale, Qc. it will not be within 
flat. Ja. 1.; arg if he ſuffers the ſhip. to go on another royage. 
Ex parte Matthews, P. 1751, 2 Vef. 252. | 

[Quere. le a morty N of a ſhip out of poſſeſſion liable for r 
* Wefterdell v. les B. R. Tc 37 Cg. 3 To 206} -- - 


- (B): At what Time it ſhall be redeemed," = 
"na pledge goods for money lent, he may redeem r be A 


ny at as day fixt for * 
, a | 7 Br So, 
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ns MORTGAGE 


805 if no day be appointed for payment, he may redeem at any 


time. 2 Cro. 245. | 
$0, if the pawnee die, he may tender the money to his executor 


or adminiſtrator. 2 Cro, 245. Telv. 178. 1 Bul. 29. 
So, if he that pledges dies, his executor or adminiſtrator may tender 


= the m money. Dub. 2 Cm. 245-; for it was ſaid; that the condition is 
perſonal, and it ought to be redeemed during his life. Telu. 178, 


1 Bul. 29. 
If a day be appointed for redemption, and he: that pledges dies 


before, his executor may redeem. 1 Bul. 29. 
If a man that pledges goods be, attainted, the king upon payment | 


| may redeem. Ye. 179. 1 Bul, 29. 
If a man pledges goods to A. and in his fickneſs his wife with his 


confent delivers the goods to B., and if after the death of 4. the 
money be tendred to his executor, and E. afterwards refuſes deliver- 
ing them, trover lies againſt him; for B. had the cuſtody only, and 


"not any property. R. 2 Cro. 244. Tel. 178. ' 1 Bul. 29. 
So, if the goods are, delivered to B. upon Pots SEA for B. 
was not privy to the delivery upon the firſt contract, or to the con- 


dition. Tel. 178. 
But by 1 Bul. 29. it ſcems as if then the tender ought to be to B. 


fa man pledges goods periſhable, and does not redeem them till 
they are periſhed, (no time being fixt for the redemption, ) debt lies 


- for the money. Per Ch. 7. and not denied by the — 4 . 179. 
So, if the pawuee loſe them without his default. 8a. 

[A pawnbroker has no lien on plate, after the death a4 fcx 
life, who pawned it with him, as againſt the remainder-man, altho? 
the pawnee had no notice of the fettlement. Hoare v. Parker, B. * 


E. 28 Goo. 3. 2 7. K. 376. 
a of Land ; What' tall be; and how | 


redeemable. 
Vide Chancery, (4A I, EDDY 
r 
koi Tide Capacity, (B 2, 3.) 
Io jo MORTUARY. 
N Prohibition, (G 11 3 
N : iE | 
ho = bs, E 
EN 7 bran; 5 
: | Vide Toll (A). 
MURDER. „„ 
Fide auen, (8 alia, i 10 Sc. — 1 5% 
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MUTUAL REMEDIES. 
mu Plaur, (C56) 


NAME. 


Pit "A RY 18, &c.—PF 17, Ve.) — Capacity, (B 4, 1 Has 
(B 1.—E 3, 4.)—Fine, (E 4. ranch ifes, (F 9:)—Grans (A 2. 
—E 1, &c. yo. Parliament (A).—Procefe, (A 2.) 2.) 
NATIVO HABENDO. 

. Vide Villenage, (C 1.) 93 
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| NAVIGATION. 
Vide Parliament, (H on: 


(A) The Sea. 


AVIGATION is uſed upon the. fi or 3 rivers. 
The ſea is, where the water flows and reflows, and is ſo ſpaci- . 
. that a man cannot ſee land from one ſhore to the other. £ fol. 

I. 20. Vide Admiralty. 7 
1e king has the property am aquæ quam ſoli, and all profits in the 
"ſea, and all navigable rivers. Cal. 17. Dav. 56, 57. . 

The juriſdiction and intereſt of the king extends over the whole 
ſea between Britain and Ireland, 3 Leo. 73. 
So, between Britain and France. Did. 
So, to the middle of the ſea between Britain and Spain, Did. 
So, the property of the ſoil in all rivers, which have the flux and 
reflux of the ſea, belongs to the king, and not to the lord of the 
manor adjoining, without grape or preſcription, 1 Sid. 148. [Dougt. 
ö 
"Lhe public are not entitled at common law to tow on the banks 
of ancient navigable rivers ; the right muſt be founded either · on ſta· 
tute or on uſage. 3 T. R. 253.] 
So, the ſoil between high water · mark, and low 1 is part 
of the county, and may be within a manor. Semb. 1 Ann. 89. 


As to fiſhery in the ſex, or rin, vide Nene O g0.)= 
* 
: ſovereignty of the fn, vide . (B ly 
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EF 1 G An Arm of the Sea. 
N arm of the ſea is, where, the. ſe flows and reflows. 2 Rol. 


A 169. J. 12. 


And every arm of the. ſea, or navigable river ſo high 2s the ſea flows 
and reflows, belongs to the king, and he has the ſame property therein 


as in alto mari. Dav. $56. 2 Kol. 170. |. 20. 
ut, by grant, or preſeription, a ſubject may have the intereſt in 


B 
the water and ſoil of navigable rivers ; as, the city of London has the 
| e by grant. R. Dav. 56. . 7 


(C) A Creek. 


A Creek is an inlet of the ſea, extending within the land, which 
gives no harbour to ſhips, nor is endowed with ny privileges 


Cal. 34- =, 
(D) An 8 


N haven is an harbour for ſhips; but it is not neceſſary t that it 


A thould have privileges annexed to it. Cal. 3+ 
All havens and ports are infra corpus comitatiis. 4 Inft. 148. 
And the water, banks, &c. within ports and havens, are within the 
power of the commiſſion of ſewers. Cal. 38. 

[By fat. 19 G. 2. c. 22. ballaft ſhall not be thrown out into any 
haven, port, road, channel, or navigable river, but only on land 
where tide or water never flows or runs, on pain of from 5 J. to 50 1. 
before one juſtice. ] | 

(If a ſhip is ſunk or ſtranded, the owner ſhall give ſecurity to re- 
move it, or one juſtice may fell it, and with the money remove it, 
and render the ſurplus to owner. 

Putting ballaft into an hopper, with an intent to have it carried 
into the high and open ſea, and its being thrown into the ſea at four- 

teen fathom deep, is an offence againſt 19 G. 2. c. 22. n Heſtank , 


v, Smith, M. 32 G. 2. e 


Vide poft. (E). 
(E) A Port, 
: P 0 RTUS of eff hcur, in quo exportantur, et importantur merces. 4 1. 
14 


Every haven and port of common right belongs to the king. | 


Dov. 56. 
5 and it is part of the king's prerogative to create ports, which was 
lately exerciſed at Liverpool. By Ld. Kenyon Ch. J. Ball v. 1 855 | 


B. R. E. 29 Gee. 3. 3 T. R. 261.] 
And a graut to the ſubject is not good; for a ſobject cannot have 


it. 1 Kol 5. 
| Every port is is an haven for ſkips, which enjoys ſeveral privileges by by 


preſcription, or the king's grant. Cal. 34. 
By the ff. M. Cb. g. barones de 5 portubus, et omnes ali ber ant 


omnes libestates, et conſuetudines ſuas. | 
A port has uſually a port· reeve, and port-mote. 4 by. 148. 5 


* 
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By * fe. 1 El. 11. no wares, Oc. ſhall be exported or landed, un- 
leſs nch and ſalt, but at ſome open place, key, or wharf, as 80 coni- 
miſſion ſhall be appointed, G. | 

And by the „. 13 & 14 Car. 2. 11. a dated wat white! . | 
cheguer ſhall go from time to tame to aſſign ſuch ports for landing or 
ſhipping goods, Qr. and, to appoint the limits of ſuch port, S. 
And none ſhall ſhip any goods or land them, fiſh, coal, ſtone, or 
beſtials except, but at ſuch port, c. [/ide Coſe 57 the Extenſion 7 : 
the London Wharfi. 1 Bl. Rep. 581.) | 

By. Af. 22 Car. 2. c. 11. ½ 21. ſuch rates and no other ſhall from 
time to time be taken for wharfage and cranage, as by his majeſty 


with the advice of his privy council ſhall be aſſeſſed and allowed to be 


taken; a table of which rates ſhall be hung up at every one of the 
wharfs to be appointed in conſequence of that ſtatute. 1 - 
By. / 44. 7 — ſnall be left a continued tract of ground from” Ler- 
| 24 Bridge to the Temple, of the breadth of 40 feet of aſſize from the 
North fide of the 7. Bames, to * converted to a key, or pain and 
open wharf.] F ye 
By / 45: the ſaid tract of 8 ſhall n open and at . with- 
out, any diviſion or ſeparation, and the bounds of each proprictor's 
ground therein ſhall be diſtinguiſhed only by denter ſtones to be 


| placed in the pavement thereof; and no lighter, boats, or other veſſel, - 


ſhall lie before any the ſaid wharfs or keys between the places afgre- 
ſaid, on the North fide of the river, longer than ſhall be neceſſary for 
the lading or unlading of goods, without the conſent and e 
of the wharfingers or proprietors thereof) 

[By /: 46. any perſon may lade or unlade any goods or merchialies 
at any of the faid wharfs or keys for wharfage or cranage, whereof 
every proprietor, wharfinger, or other perſon concerned, ſhall and 
may demand and receive ſuch rates and no other, for. the ſame, as 
| ſhall from time to time be ſet out and appointed by his majeſty, with 
the advice of his privy council.) 

[This ſtatute does not give a right to the wharſipgers which they 
had not by common law, and therefore they are not entitled to wharf- 
what goods unladen into /ighters out of barges tho” faſtened to their 
rfs. 1 BY. 413. PR | , 


(Fx, * Iſlands. 


Y iſland is defined by the in law to be es und; gu 22 0 
_ aquis. Cal. 20. ; 


» 4 24 „ *. * 4 Ex, 


2 


13 4) Ihe if Mike" 


"The Ihe of Man was antiently goyerned by its own king, who was 

. * * to the rang of England. Cal. 20. 4 Lili. 383- 7 Co. 21. a- 

And being a kingdom of itſelf, is no part of * realm of England. | 

4 201. 283. K. 40 Kl. 4 Inf. 284. 

Foy the lord of this iſle- is called king, and ; 4 frown of gold. 

4 Aut. 283. Mw” | 

| 2 018 Fd. 1. it was s granted to Walter de HuntScomk ; by Ed. 2. 
to ae 5, and. afterwards to 4 de Saobte. 4 bf. 37 * 


220 | NAVIGATION. 
A. D. 1393, 17 KR. 2. William lord Scrap. purchaled it of N. lord 
3233 4 Inft. 283. % * 
1 H. 4. Wm. lord Scropþ forfeited it for high treaſon, and the for- 
| Feiture was confirmed by act of parliament. 4 inf. 283. 
And afterwards I. 4., by letters patent, granted inſulam, 8 
gelam, et dominium de Man, and all ifles belonging, thereto, to Hen. 
earl of Northumberland and his heirs. 4 Haff. 283. 
And when, by the attainder of Hen. earl of Northumberland, 3 KE. 4. | 
it came to the king, and was confirmed by parliament, the king, 
H. 4., granted it wna cum patronntil 2 to Sir John Stanley, 
* life, = afrerwards to him and his heirs. Bid. 
Sir Jaßn Stanley was grandfather to Hen. lord chamberlain to H. 6. 
and by him created lord Stanley. Bid. 
Hen. lord Stanley was grandfather to Thomas, created by H. 7. earl 
of Derby, to him and the heirs males of his body. 4 Inft. 283, 4. 
And therefore, it ſhall be grantable by the king's letters patent. 
Co. L. g. a. 4 Inf. 284. 2 And. 115, 116. | 
And when granted, it deſcends according to the rules of the com- 
mon law. R. 4 Inft. 284. Co. L. q. a. 
So, the king by patent may enable the governor to make a juſtice 
there. Pal. 345. 
And the conſtruction of the patent wall be determined by the com- 
mon law. Bid. 
But no one has an eſtate of inheritance there, except the lord, and 
che biſh eee, 116. — * 4 
And iſhop there is not create e delire, but ent- 
ment of the iow of Man. Pal. 345. rn Pu | 
In the kingdom of Man are two caſtles, 17 pariſhes, four markets, 
and many 2 4 Inft. — 4 Gr 4, hos the 85 
A biſhop was there appointed 74 » W is ſubject te | 
archbi "of York. 4 27% 285. | FE | 3 
The inhabitants have a peculiar language. Bid. 
And are governed by their own laws: by their ecclefiaſtical law 
they are cited, the cauſe determined, and within eight days they obey, 
or are impriſoned. 4 iff. 285. 2 And. 116. 
Every contract ſhall be completed per traditionem flipule. 4 Inft. 
28 
And this upon a contract for lands, as well as for perſonal things; 
for the parties appear in court, declare the contract, and deliver a ſtraw © 
in ſeiſm, and the contract is recorded. | 
Anno 1583, by a law in the ſame iſle, a fale of lands without licence 
of the lord, or his council, or three of them, viz. his lieutenant, re- 
ceiver, and comptroller, ſhall be void, and each party forfeits 3 J.; 
ſuch licence to be made by the clerk of the rolls, and to be under the 
Hand of the council, or thoſe three of them. 
N And now, tho made per traditionem ſlipulæ, if it be not wich licence, 
Dr. it will be void. X. at a court within the iſle, 1611, inte Callow 
and Sir Hagb Cannel. R. 14 May 1641, inter Thompſon. and Califeer. | 
* if made with licence, G0. without traditione flipule, it will be | 


$0, i the iſle of. Man taking a capon, or pig, &c. will be felony. 
12 5. 4s 
: PRE horſe, or ox; 22. hide thems 7 
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An act of parliament in England does not bind them, unleſs they 
| are expreſsly named. N. 4 If. 284. R. 2 And. 116. 4 Mod. 223. 
And therefore, the . W. 2. de donis does not extend to them. &. 
J = the /. 27 H. 8. 10. of uſes. 4 Inf. 284. 2 And. 116. 
Nor, the Af. 32 & 34 H. 8. of deviſes by will. 4 If. 284- 2 Aud. 


So, breve domini vegis does not run there: and therefore, a wife 


cannot ſue to be endowed there. 4 If. 284. 
An office upon a death cannot be ſued out of Did. 
Nor, any office to entitle the king. 4 . 284. 1 Rod. 


the kin » R. 4 Int. 284. "os | 


30, the king may grant a commiſſion for redreſs of wrong, but the 
commiſſioners muſt proceed according to the law there. 4 Af. 285. 
| $6, an appeal lies to the king from a judgment there, ut ſuperiare 

domino. N. coram concilio Jan, 1716, inter Chriſtian and Corrine Acc. 


Jau. 281. 8 54 N 1 I enn | 
So, the judges will take notice of the laws of the iſle of Aan. 
Pal. 345. 049. 20 SHR 2 oat To deial Ar tri; 
So, the iſle of Man appertaius to the crown of England, tho? it be 
not parcel, nor held of it. Per Co. 1 Kol. 246. N "ar 
| [The Ne of Man is not part of the realm of England; but parcel 
of the king's crown of England, held as a feudatory dominion, by liege 
| homage of the kings of England. Earl of Derby v. Duke of Athol, T 
1751, 2 Fe. 337.1 RD IE oa & en e 
[A queſtion relating to the right and title to the Ie of Man, may 


de determined in England, in Chancery, the King's Bench, or (u.) 
before the king in council. Eur of Derby v. Dake of Athol, H. 1748, 


1 z 5 e ene a 
h letters patent 7 J. 1. a grant was made by the crown of the 
Ne of Man, and of all the rectories and tithes, by name, to William 


earl of Derby for life, to his wife for life, to their ſon Fames lord 


Stanley in fee, to be held of the king by liege homage, rendring im- 
_ "mediately after that homage two falcons, and ſo to his ſucceſſors 
every coronation-day two falcons: this is a ſocage tenure, and (ſemb.) 
e ſerjeanty. Aarl of Derby v. Duke of Athol, T. 175m, 2 Ve. 
337. | | | 

[By private act of parliament, 7 J. 1. William earl of Derby, and 
his wife for life, and the longeſt liver; then their ſon Famer, and the 


heirs male of his body ; then Robert Stanley, and the heirs male of his 


body; then the heirs male of the body of earl Milliam; then the right 
beirs of James lord Stanley, ſhall hold againſt the king, Nc. and 
againſt the widow and daughters of earl Ferdinand, (earl William's 
elder brother,) all the e of Man, with the appurtenances: and nei- 
ther James, nor the heirs male of his body, nor Robert, nor the heirs 
male of. his. body, nor any of the heirs male of William, ſhall have 
power to alien it, but it ſhall continue as above limited; only they 
may make leaſes, as tenants in tail may do in England by flat. He 8.] 
.- (In 1666, Clarles earl of Derby makes a leaſe tor-10,c00 years, of 


the rectories and tithes in Man tor the benefit of the poor clergy ; ; 
end by decd, as collateral fecurity, conveys lands in Lancgſbire, in 


truſt, 


* 


246. 
Vet the king by commiſſion under the great ſeal may ſeize lands 
forfeited to him, which, being returned upon record, gives ſeiſin to 


„ 
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truſt, to him and his heirs to hold ſaid lands, and receive 5 
rents, till interruption in receipt of the rectories and tithes by him or 
| thoſe claiming under him or his anceſtors, and then to enter and receive. 
IIn 1735, James earl of Derby (heir male of James lord Stanley, 
in the grant and act mentioned) deviſes to Sir Edward Stanley (ho 
on his death became earl of Derby, and his heirs for ever) all his ho- 
nours, real eſtate, and hereditaments, whatſoever and whereſoever.] - 
In this James ended the male · line of earl Milliam. ]) | 
he deviſe in 1735 was void, by force of the private act of par- 
liament, whereupon the e of Man deſcended to Fames Duke of Athol, 
as right heir of James lord Stanley, (afterwards earl of Derby, be- 
bode at Bolton in Lancaſhire in 165 1, ) being his t grand ſon by 
Charlotte his third daughter.) 5 
[The leaſe of the rectories and tithes was alſo yoid; and the truſtees | 
were entitled to the rents of the lands in Lo ire, from the time 
tze tithes were evicted by the duke of Athol... rl of D v. Duke 
of Athol, T. 1751, 2 Jg. 337] + | 
By fat. 5 Geo. 3. c. 26. in conſideration 79,000 J. to the duke 
and ducheſs of Athol, the iſland, caſtle, pele, and lordſhip of Man, 
and all royalties, c. are - unalienably i in his majeſty ; except the land- 
property rights, as lord of manors, patronage of biſhopric, Ic.) 
{By Flat. 5 G. 3. c. 30. bounties on corn exported from Britain or 
Ireland to Man, are diſcontinued.] 
| . 5 G. 3. c. 39. provides againſt ſmuggling with the Ie of 
an.] 1 
\[Szat. 5 G. 3. c. 43. permits importation of ſeveral commodities of 
Aan, and moos bounties « on linens made in _—_ and Mt Hes from 
Britain.} 
[Szat. 6 G. 3. c. 50. extends the act 29 Gans. 2. relating to taking 
aſhdavits in the country, to the e of Man, and empowers the king to 
appoint ports therein for landing and ſhipping goods.) | 
Stat. 7 G. 3. c. 45. encourages and regulites the trade and manu- 
factures of Man.] 
(Stat. 11 C. 3. c. 52. provides for repairing the harbours in 1 Man.) 
Lat. 12 G. 3. c. 58. is for encouraging the herring-ihery of Man.] 


5 (F 3.) Jerſey. | | . 
The iflands of Jerſey and Guernſey were parcel of the auchy of 
Nermandy, and with that united to the realm of England by H. I. 

after the conqueſt of Robert his brother. 4 Inf. 286. 

And tho Normandy was loſt by king John, and afterwards the loſs 
confirmed by H. 3., yet theſe iflands continue part of the dominion of 
England. 4 Inft. 285. kat: 

Ferſey antiently was Cearſey, * Ceafarea. Ibid. 

And had emp. Fac. 12 pariſhes and 4 caſtles. 4 Inf N 2 80 

But theſe iſlands are not 2 of the realm of gland. 7 Cs. 
21. a. Calvin. 

It ſeems to be meant that they were not ſo originally Cont. Sed 
de Ma. Cl. 4 vol. 1351. Acc. App. H. Fer. 440ũ. 

Ferſey is governed by its own laws and cuſtoms. - Co. 21. 4. 

alvin. 

And the king's writ does not run there. 4 If. 286. 5 

The uſual way of proceeding there is nn to the cuſtoms of 


N:rmandy. — | "22 | But 
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- Bat king John conflituit 12 coronatores ad placita er jura corone cbnſer- 
3 et conceſſit quod ballivus per viſum coronator. placitare fine brevi 
peterit: de alia mu difſeifine, de morte antereſſor., e nap _ 
annum. 4 Inft. 286. 42 For A | 
The twelve coroners are elected by the country upon death, and 
worn and ought with the juſtices, or (if they are abſent) by them« 
elves, Judicare de omnibus caſubus in inful emergen. (exceptis nimis arduis, | 


as high treaſon, c.) amerciamenta tarure, be. App. ibid. 
Placitum infull coram ö Juft. oe non debet extra infulam | 


nutlornari. App. ibid. 


Nullus de tenemento quo per annuin et diem N Penuit, fe brevi 4 
rancel. reſpondere. tenratur. Appi ibi. 


Nullus debet impriſonari in caſtro, niſi in cauſe criminal, 2 bee - 
Judieium eoronator. jurat. App. ibid. per 


So, a commiſſion and grub of the king under the gren ſeal has its 
force there. 4 If; 286. 
ah The royal court of Fer/zy cannot tranſmit a cauſe. to the king for 
di yy but muſt proceed to jadgment. Mageons v. Dimangfque, 
3 G. Ld. Raym. 1448.) 5 
be king granted the iſſe, royalty, and government there, Fi ide App. 
The king grants the office of baily, that he ſhall not be named by 


' the povemnor; Vide App 


By fat. g. . 3.6 ps Jerſey and Guernſey may export n 
directly, goods neceſſaty fot auer and import non-· en . 4 


goods, 9 W 
wh 49 Gubin 


"WW; Giernſey was united with Normandy to the crown of England 
temp. H. 1. and has ſo continued. 4 Inft. 286. Vide ante, (F 3.) 
Aud mw been governed as Jerſey by its own laws. 4 gt 286, 


(F 5.) Ile of Wight. | 
The iſle of Night is part of the county of Hampſhire, and * 


by the laws of England. 4 Inj. 287. Cal. 21. 
e The Plantations. | 
& (G 1.) Their Government. 


F HE plantations are colonies of the kingdom of England, which 
belong to the crown and kingdom, and are part of their dominion. 


#4 


Ca. Parl. 31. 


The inhabitants there are within the king's alleziand ) ad . 


to the laws of England. Ca. Parl. 32. Vide Ley (C). 


The king by his letters patent conſtitutes a governor. | 
And he muſt act purſuant to law. 


And for risfeafance ſhall be puniſhed by action at law. ; Adm. Ce. 
G ar J. 30. | 


So, if a governor there makes a provoſt-marſhal, or other officer | 
of juſtice there, he may make a deputy. 4 Mod. 222: 


And upon the deputation may reſerve an annual rent with eovenants, 


Sc. to pay, and it will not be within the ,. 5 (or 5, and 6) Eu. 6. 25 


againlt the (ale of offices, R. 4 Med. 222. 


Vol. V. 1 | bela 
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- [Proprietors of provinces may ſettle boundaries between themſelres: 
255 the lords marchers and counties palatine might do. And this is 
not an alienation, for theſe ſhall be preſumed the 1 1. * 


limits. own ) V- . Lord — 1750, 1 Vex. 444], 
(6 2.) Courts. 


| 55 Virgi ginia, by a flatute there 1662, c. 19. the | horemer g 0 el | 
ſhall hold a general court thrice a year, via. 20 © March for 18, 
20 September and 20 November, for 12 days each, and ſhall Gt each 
day ſrom eight to eleven in the morning, and from one to three i in 


the afternoon. 5 
By 1666, c. 3- firſt court hall begin 15 April inſtead of 20 


March. ; 
By ,. 1662, c. 34. by commiſſion in exch county, four moſt Jul 
eious ſhall act as juſtices of peace, (one Qu.) according to the laws of 
England, whoſe courts ſhall be called-county courts, and each juſtice 
not attending, unleſs juſt cauſe, forfeits 3900/5. of tobacco. 
By c. 25. the governor, aud one or two of the council commiſſioned | 
by him, ſhall go the circuit yearly in Augu/f, and determine all cauſes 
then depending in the county courts, ine no counſellor go in 
the river where he inhabits, 
By ft. 1662, c. 26. general court ſhall take cognifance of no . 
under 20. or 20016. of tobacco. 
Cauſes under, any juſtice may hear and determine. | | 
© The action ſhall be entred, and by the f. 1662, c. 32. till then n no 
. ſheriff ſhall arreſt, on pain of 500 Ib. of tobacco. | 
By c. 22 C 33. plaintiff ſhall file a declaration three days at leaſt 
. ["hefore hearing in the general and county courts, to which an anſwer 
ſbalt be put in, in writing. 
- By. 1663, c. on the day for hearing, the plaintiff; upon. call, 
not appearing, ſhall be nonſuit, and the 'defendant, upon call, not 
appearing, ſhall have judgment againſt him. . 
« $0, by H. 1662, c. 4. on van inventus returned, judgment ſhall be 
for what the plaintiff ſwears due; ſo, againſt bail. | 
By the fl. 5 G. 2. 7. if a ſuit depends in the courts of law or equity 
in any of the plantations for a debt to the king, or debt, or account, 
where any reſiding in Great Britain is party, the plaintiff or defend. 
ant, or a witneſs to be made uſe of, may prove any matter by jp 
or if a quaker by affirmation, made before the mayor, c. cor- 
poration, city, or borough, which tranſmitted under the common 
ſeal or ſeal of oſſice, ſhall be of the ſame force, as if . party was 
examined viva voce, & c. 
And by the ſame flatute, houſes, lands, negroes, E in any of the 
' plantations, ſhall be liable to the debt of the king, or any of his ſub- 
je cds, and ſhall be aſſets in like manner as real eſtates to a debt on 
ſpecialty, and ſhall be ſcized, fold, Ge. as perfonal cſtates are Jn.the A 
plantations. *\ 
lf a party ende from a court in one of the Plantations to the | 
privy-council, he muſt procure the proceedings to be tranſmitted, 
and proceed within a. year after the appeal allowed in the plantations, 
or the appeal will be diſmiſſed with 5 /- coſts, without notice to the 
N Cordon v. cam A. 13.8. Ld. Raym. 1447]; 


» {The n juriſditio as to the W of provinces. in Kur- 
FREE rico 


* 


Heb is in the king in council, but by tbe 88 il the patties, as 
by we . articles in England, the courts in England 121 have 
3 3 Baltimore, P. 1750 1 r. 444] 4 


18 3.) Laws. 


| The TW _ the ben are the ſame, by by which thay: nere go» 
verned before their conqueſt, or acceſſion to Angland, extept _ 
new laws are obtained lince cheir conqueſt, R. 4 Mod. 125. 

Ley (C). 

| 22605 if new bs are given, their autient cuſtoms, if not abe 
may remain. 4 Mad. 225. 


bind moms ne 1 are particularly mec * 4 Move ng 
MN. (H) Beacons, Se. 


1 marks are erected. 4 2 148. 
Before the time of K. 


beacons. 4 Inft. 148. 

Light-houſes are phori, built for the direction of mariners in the 
night: id. 
Sea · marks are ſteeples of churches, callley, trees, Tee. for their di. 
rection by day: Vid. 


of theſe by his commiſſion under the great ſeal. 
But now the king, by his letters patent, grants a * to che ad- 
- wired to erect. 4 Inf. 149. 


| . Deptford may erect ſo many beacons, and ſea=marks on the ſea-coaſt 
_ as to them ſhall ſeem meet. id. 


places for the maintenance of them. 
Purpoſe, will be good. R. Ray. 448. 


are in decay, R. Ray. 449- 

(Britiſh ſhips in paſſing by the Edyſtone, and other light-houſes in 
the channel, not touching at any place in Great Britain or Ireland, 
are not liable to pay the light-houſe duties to the Trinity dag. 
eee Sor {bie, B. K. T. 30 Ge. 3. 3 T. R. 76. A 


e 

1.) Navigation ſhall be free. 

e A8. to oth freedom of trade, vide Trade, (A x, &c.) 

By che ft. 18 Ed. 3. fl. 2. c. 3. the ſea ſhall be open to all. 

he | A vr E. 2. c. 6. direQs the performance of ny the 
dy manner, penalties, S] 

4 1 2) But it ſhall be in Zayl/b Ships, 990 


But by the #. ft. 5 E. 2. 3. and 6 R, 2. 8. none ſhall import, or ex- 
8 aka but in hip of the 7.” er N ſuch ſhips _ 
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And therefore, a new ſtatute made fince their conqueſt; does not 


pa the direction of mariners, beacons, thn 1 fo fon | 


3- ſtacks of wool were. Port to give 5 
notice of the approach of enemies upon the coaſt, and in; his reigns 


By the common law, the king only. could direct te exeBting of any | 


And by the . 8 EI. 13. the corporation of the 9 i at 


By cuſtom, a cuſtomary payment, called 8 is due i in many 
2 
And a preſcription in the Cinque-Ports to make tallage for ſuch 


And an order for it oo be good, tho? it does not ſhew that they d 


— © 
$997") —— ——§— . EI WI THT EA WEE ren. ot OO ns. 


nad ſufficient are not to be had,) om pain of forfeĩture of the goods» 
kb g N. 2. 3. is repealed by the ff. 1 El. 13z]]]J]JJJJ]/!k0 
By the f. 14 R. 2. 6. merchants of England ſhall freight only hips 
of the realm, ſo as the owners will take reaſonable gains. 
By the f. 4 H. 7. 10. and 23 H. 8. 7. [the ft. 23 H. 8. J. is ex- 
pied] importing wines in any but Angliſb ſhips was prohibited; but 
— A. 1 H. 25 10. is altered by the f. 5 & 6 Ed. 6. 48. and repealed 
y the f. 1 EL. 13. | pom do iy > 7 
Ws "By the ff. 5 El. 5. [expired] none ſhall import wine or woad from 
France, but in a vefſel whereof a ſubject is ownen or part ner. 
So, by the „. 1 El. Ig. revived by the f. 13 Eh 15. KM n 
By the f. 12 Car. 2. 18. no goods ſhalt be imported, or exported, 
into, or out of any lands, iſlands, c. belonging, or which may be- 
long, to the king, his heirs or fucceſſors, in Aha, Africa, or America, 
but in ſuch ſhips as truly belong to the people of England, Ireland, 
Wales, or Ferwich, or are of the built of and belonging to ſuch lands, 
Tands, plantations, &. as the right owners, and whereof the maſter 
and three-fourths of the mariners are Eng/i/o, on pain of loſs of all 
the goods and alſo the ſhip, &c. one third to the king, 6. 
Tln an information on this ſtatute, it was determined that a ſhip 
which was manned by mariners refident for ſome years in Ryſa, but 
who were not natives of the country, was exempt from the penalties 
of the act. Scot v. Schaturtz, Scac. M. 11 Geo. 2. Com. 617.) 
Aud by the ame flatute, ſ. 3, 4. no goods of the growth or manu- 
facture of Africa, Aſa, or America, ſhall be imported into England, 
c. but in fuch ſhips, Sc. And no goods of foreign growth or 
manufacture, to be imported, &:. in ſuch ſhips, fhall'be ſhipped from 
any places, but thoſe of ſuch growth or manufacture, or from ſuch 
ports, &c. where they only can, or uſually are, firſt ſhipped for tranſ- 
portation, on pain of the like forfeiture ; one moiety, Rc. 
© [If a ſhip be ſeized, as forfeited by this act, by a governor of a 
foreign country belonging to Great Britain, the owner eannot main- 
tain treſpaſs againſt him, altho*- he has not proceeded to condemn- 
| —＋ for by the forfeiture the property is diveſted out of the owner. 
Mint v. Deſpard, B. R. H. 33 Geo. 3. 5 T. K. 112. | 
Provided, not to extend, 1. To goods or commodities of the 
Areights, or Levant ſeas, loaden in ſuch ſhipping from the uſual places 
of lading them in the ſtreights, or | Levant ſeas; nor, 2. To Le, 
India commodities loaden in ſuch ſhipping in any of thoſe ſeas ſouth- 
"ward and eaſtward of the Cape Bona Speranza, tho* not at the place 
of the EE nor, 3. To any goods loaden in ſuch veſſels from 
Spain, Portugal, Azores, Madeira or Canary iſlands, of the growth or 
manufacture of any of thoſe places; nor, 4. To bullion or goods 
N by way of repriſals, by ſuch ſhips having commiſſion from the 
ing. 125353 i „ 
. the /,. 7 & 8 V. 3. 22. %. 2. no goods ſhall be imported to 
or exported from any colony or plantation that is or may be the 
King's in Alia, Africa, or America, or carried from one plantation to 
another, but by ſhips, c. belonging to the people of, and being of 
the built of England, Ireland, or the plantations; whereof the maſter 
and three · fourths of the mariners. be of tht ſame people, except prizes, 
or by contract with commiliioners, Sc. for maſts, Oc. on pain 


N . 


Hat 


for feiture ut ſupra... 


1 


C 


s 1 


* 
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| at 5 ogy ab ee importation in it” will be 


ö, if a ſoreign Gp be naturalized, and afterwards. fold: to a fo= 
reigner, rags reſells it to an Engli i/bman, i it ſhall be uſed without 
the new oath required by the f. 12 Car. a. 18. R. Hard. 3 11. | 
| [But now by.. 26 G. 3. c. 60. no-ſhip . out of his majeſty's 


dominions, except prizes, . 


ſhip.] 

| Fand by V 17. when nod ſo often as the pro N 
veſſel belonging to any of his majelty's fubj ee, ſhall be urs to 5 
to any other or others of his majeſty's be in whole or in part, 


the certificate of the regiſtry of weh ſhip or veſfrl ſhall be truly and 


accurately recited, in words. at length, in the bill or other inſtrument 
of ſale thereof, and that otherwiſe ſuch bill * l ſhalt” be utterly 
null and void, to all intents and purpoſes.] 
[An abſolute bill of fale of a ſhip at ſea is void les adi ſection, 
unleſs the certificate of the regiſtry be recited in it. 3 T. KR. 406. 
[Altho? the vendee give at the ſame time an undertaking to re- 
ſtore the ſhip on a future day on payment of a certain ſum advanced 
by him on the credit of this ſecurity; and tho the vendee have alſo 
ho grand bill of ſale, and have taken poſſeſſion of the ſhip immediately: 
on her arrival, he cannot retain the ſhip as having a lien on her, 


againſt the affignees of the vendor, who became a bankrupt aſter this 


transfer of the ſhip. » Bid.) 
hut a mere clerical miſtake will not vitiate it. Rolle e/ton v. Smith, 
B. R. H. 31 Geo. 3. 4 T. R. n 

4. and B. being joint - owners of a ſhip, 4. conveyed. his moiety to. 
B., but in the bill of ſale the certificate of regiſtry was not truly re- 
cited 3 B. took poſſeſſion, and afterwards mortgaged the whole ſhip 


to A. who did not take poſſeſſion; then B. ordered C. to repair the 


ſhip, afterwards B. conveyed one half of the ſhip to H. and he other 
to D. It was holden, that the firſt bill of ſale was an abſolute nullity 
under this ſtatute, and that A. was liable to C. for the-repairs in an; 
action for work and labour brought by C., A. not having pleaded in 
abatement, that B. ought alſo to have been ſued. Vgſterdell v. Dale, 
B. R. T. — — Ges. 3. 7 T. R. 306. Supra, in Merchant, (E 90 % 
vpe, 


30, che importation of wine from Spain, or other country in 


need not be in an Engliſb veſſel, or in which the maſter and three- 
ſourthe of the mariners are Engliſh.  Semb. Hard. 487, 8. 
. CThe huſks and ſhells of cocoa nuts, ſeparated from the nut by fire, | 


is not a manufacturing, but liable ans act of e. Anon, H. 5 


1½5, Bund. 212]; ©, 
[Information gf debt will lie for duties on French wines imported 
from Holland, tho they might have been ſeized as forſeited. Attorney 
General v.. Feuers, M. 1726, Bunb. 225.) 
[On an information for a ſhip forſeit d for bringing oyer goods not. | 
ol the growth, Cc. notice in the maſter is not neceſſaty. Per totam 
7 v, Lula v. Vankech,, P. 1727, Buub. 230. A v. A, 
6 G. 3. Parker, 227. ; 
But a diſtinction ſhall. be made, whether the ceods were ; part or 


f part" of the cargo; and if paſſenger privately brings over a /mall. 
5 2 it mall not de deemed part of the Cargo, nor the ſhip forfeited. 


Cra v. 1 H. 17 7. Bunb. 232. "IE 
3. | 


* 
* 

4 N. 

» 
% 
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{fa comes. into port un pretence to refit, All te Call 
| teas, it tip comes. of the ſhip, tho* the was ſcized and in the — \ 
ſeſſion of the officers before the, gs Attorney-General v. Fackſan, 
7. 1727, Bunk. 236. 05 
[By 13 C. 2. . 3. in time of war, three-fourths of the crews of 
| privateers or merchant ſhips may be forcigricts.) ) | 
(And any foreign ſeaman, who has ſerved two years in time of: war, 
on board a man of war, merchant ſhip or Fine, is I 
naturalized.] 15 
[By fat. 14.6. 2 2. c. 36, trade to and from Pago, * Ruſſia, is 
permitted. 
By flat. 18 6. 2: Cc. 17. nnd of 208601 is given for the diſ- 
covery of a paſſage by ſex from Hudſon's Boy to the Weſtern and 
Southern ocean of Americd.] - | 
[Stat. 16 G. 3. c. 6, grants reward of 20,000]. for diſcovering a 
paſſage between the Atlantic and Pacific Oceans North of 52d lati- 
tude, and 5000/, ta ſuch * ſhall firſt appronch within one degree of 
the North Pole.) 

y Hat. 13 G. 3. e. 26. no alien may purchaſe any ſhare of a ſhip 
belonging only to natural-born ſubjects, without conſent in We 
of the owners of three · fourths in value.] 

[Stat. 17 G. 3. c. 48. empowers commiſſioners to give rewards. 
under. 5000/4, for probable propoſals for gr longitude.] „ 


(3. Owner of Ship. 


(I 3.) The major. art of the owners 'over-rules all.] If there are 
| _ owners; the ip ſhall be employed by conſent of the majority, 
| 13. 
8 : And the others, who do pot conſent, ſhall have their ſhare of the 
3 profit 8 | 
| Or, by order in the Admiralty, the owners who conſent may give 
ſecurit J that they will ſatisfy him who does not conſent for his ſhare, 
if the ſhip periſh, and will render his ſhare, if the ſhip returp ; where- 
upon the owner who does not confent, ſhall have no part of the 
freight, 2 Ca, Ch, 36. (Vide Carth. 27.) [Vide Ambler, 25 74 
Nor, ſhall be relieved ſor it in equity. R. 2 Ca. Ch. 36. 
If there are many part-owners of a ſhip, and the ma 2 part agree 
to the voyage, the aſſent of all ſhall be intended, who | 0 not then 
a diſſent. K. Shin, 230. Adm: Carth. 27. 5 
. any diſſent, an action upon the caſe lies againſt him for the da- | 
mage in the loſs of the voyage; Per Holt, Carth. 27. Comb. 110. 
So, it was allowed, that upon ſecurity for the ſhares of the leſſer 
part of the owners, given by recognizance in the Admiralty, the $4248 
age ſhould proceed, R. Shin. 23. 
= But now it js adjudged, that the voyage cannot proceed, but 2 
=. prohibition goes, if there be a ſyit1 in the Admiralty upon Tuch Foro. A 
” gr > X. Carey . the 
[ſhe voyage'ſhall raced on the recognizanc being wen in 2 
| n 1 With, 101. 4 # 
[lf exorbitant bes be taken by 43 <iftom- houſe officer fem the 
praflex of a veſſel on his 1 out 2 cocket and bond purſuant to 
r nn 


. 
we” * * 
-; * 
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maſter ronally, the owners may recover the exceſs | in e i | 
money had and received. | Cowper, 80 5]. N 


* * 


— 


+6 43 Maſter. 5 


The "i of a ſhip has the cuſtody aid. truſt of the ſhip and he 
goods i in it. 3 Lev. 38. De Jure M. 209. Vide Merchant, (E 5, G.) 
And therefore, he ſhall anſwer for all goods, which are loſt by his 
default; ; for he has a recompence for the carriage. De 7 . | 
20g- Vide Action upon the Caſe for Negligence, (C 1.) 
And ſhall be charged for the duty, at any port, for weighage, we, 
of the goods. R. 3 Leu. 38. R. 1 Sal. 249. 
If the maſter contract and bind the ſhip to ſuch a 0 by aſſent 
of the 8 he ſhall be bound by the contract of the maſter. 2 Ca, 


„ 
e if che contract be without the 8 of ths owner, 


Ibid. | 
Or, if the maſter makes a deviation, or r barratry, whereby the 
goods are loſt; tho” the owner allowed the maſter to make the cone 
tract, he ſhall not anſwer for the deviation. R. 2 Ca. Ch. 239 
So, if the maſter buy victuals for the ſhip, and do not pay for them, 
the owners are reſponſible to the vendor; for the maſter is but their 
ſervant. 2 Ver, 643. 
Tho' the owners give the nt money for the victualling. Bid. 
[If maſter orders neceſſaries (as ſails, Oc.) for the ſhip, both er 
and maſter are liable, unleſs it appears that credit was given to By 
owners only, and then they only are liable. Hs Nin v. Shun, 7. 4 
10 tk. B. R. H. 376. 1 T. R. 108. > 
| [As where the goods are ordered for a ſhip by the owners, before 
the appointment of the captain, tho? ſome are not delivered till after» 
wards, yet as no perſonal credit is given to the captain, he is not an- 
ſwerable for any of them, 1 T. K. 108.) 
* Ins i furniſhing the goods has alſo a ſpecific lien an the 
IP. id.] 
[A promiſe by the captain on behalf of his owners, when the ſhip: 
was taken, to pay monthly wages to one of the ſailors, in order to 
induce him to become an hoſtage, is binding on the owners, tho! they 
abandon the ſhip and cargo. 1 T. R. 73.] 
[The owner of a ſhip is not liable beyond the value of the ſhip and 
kaht under 7 G. 2. c. 15. / 1. in the caſe ef a robbery in which 
one of the mariners is concerned by giving intelligence, ang after- 
wards ſharing the ſpoil, 4a T. R. 18.] | 
{The tnaſter of a ſhip has not a lien on the ſhip for ſtores and * | 
- viſions furniſhed on his credit. Doug. 101, | 
| [The flat. 5 Geo. 2. c. 20. which inflicts a penalty of 20 J. on per= | 
ſons piloting donn the Thames, &c. only extends to veſſels ſailing on 
foreign voyages, and not to thoſe which, having performed their 
voyages, are ſteęred from one wharf to another on t river 85 . ? 
purpoſe of unloading their cargoes. Rex v. Lambe, 33. Geo, 3 | 
5 Ts R..76, Rex v. Neale, E. 39 Cen. 3. 8T, R. 241.] 
| .[By Hat. 31 Geo. 3. c. 54. 77 7. for e the African 8 
Trade, it is neceſſary that the certificate, of the Captain's having ſerved; 
as that 2 2 requirey, | ſhould 115 - PI by the owner or owners of ng 
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| (Fines. 3 
Mariners muſt be obedient'to the maſter ; for if one of them 2 
vn open debate, he may be put out of the ſhip upon land, and ſha 
ble his goods in the ſhip, and the half of his wages. De Jure M. 


220. : | | 4 | | 
a If he uſe arms or weapons, the others may apprehend, impriſon, 


and bring bim to ji | 
If he conſpire to 


ies, ©, | | 
oe the maſter to another port out of his voyage, 
: ? SR : 
They muſt be mutuYMlly ajding and affiſting to one another upon 
the ſea. ' De Jure M. 206, * 
They muſt remain in the ſhip till it be diſcharged, and the tackle 
taken down and ballaſted ane w. | 35 
Every one muſt work with his companion during the lading and 
diſcharge of the ſhip. 5 3 
And ſhall not only deliyer goods out of his ſhip, but myſt carry 
them for a reaſonable hire to the place upon land where they ought 
to be put, if there are no other carriers or porters for it. 5 
By the cuſtom of merchants, mariners are entitled to wages at 
„ 7238 © © g 
Tho' an agreement be made with them, that they ſhall not demand 
wages till a return to the port of London. Ibid. | 


P i * ” 


When the freight was alſo to be paid; and proviſion was made be- 
fore the voyage begun, that, every ſix months, wages, ſhould be paid 
for one month, during the voyage, Bid. 8 5 
But a mariner ſhall loſe his wages from the laſt port, if the ſhip or 
goods are loſt. 1 Sid. 179. [ Dough. 539 :/ 
[ Wages in general are due upon the Po arrival at the firſt 4 xk 
of deſtination or delivery, And in a voyage from England to Neu- 
| foundlang, and thence with fiſh to Spain, Newfoundland is not a port 
'6f delivery; and if the ſhip is taken between Newfoundland and 
Spain, the mariner loſes his wages. Hernamanv. Bawden, H. 6 G. 3. 
So, he ſhall loſe his wages, If he rebels, and does not repent in 
due time, and tender amends. I TI%, ts $20... 3 oo ooh 
If he refuſes aid and affiſtance to his companion upon the fea. Bid: 


If he does not help to ſave the goods when the ſhip perihes. 
If he abſeats himſelf when the ſhip is ready to fall. 

There are ſeveral ſtatutes, namely, 31 Geo. 2. e. io. 28 hangs 

fe 63. 32 Geo. 3. c. 33. and 32 Gen. 3. c. 67. Which regulate the 


modes by which ſeamen and marines may cohvey their prize - money 


. op wages in the hands of the public officer. And every inſtrument of | 
conveyance for this purpoſe muſt be er 88 regulations 

OY ſtatutes, Turtle v. Hartwell, B. R. J - 305, 3, 6 T. R, 
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lc by virtue of an order from E to receive all maney dus to him | 


for prize-money, obtajng three out of four inſtalments due from 4. 
te B. on that accpunt: theſe payments are e NN by | 
ee 


1 . 
1 


4 
: 4 
| At 


— * 8 ” 
5 oy 


Ls. I 
. 
n 


NAVIGATION. 1 
ſame time C. demands the fourth inſtalment : an application to the 
court by A. to ſtay proceedings in the action againſt him by B., on 
his paying the fourth inſtalment to fuch perſon as they ſhould appoint, 


vas refuſed. Macdonald v. Paſhey, C. P, M. 38 Geo. 3. 1 Boſe & 
Pull. 161.1 W W b 


[8emb. That nothing but a power of attorney, or a will comply- 
ne with the proviions of the above acts, will warrant the 3 
to third perſons of money due from the public to ſailors and marines, 
„ pee Ye neo 

I 

Vide Pleader, (3 1 3. Qlare Incumbravit (A), 


1 NECESSITY. 1:4 
Vide Chancery, (4 O 4.)—Pleader, (3 M 20. 30.) 
NE EXEAT REGNO. = 
Vide Chancery (4 B)—Preregative, (D 3, 4.) 
NEGATIVE AND AFFIRMATIVE, 
NEGATIVE PREGNANT. 
Vide Mandamu, D 5.) — Pleader, (R 5, 6). 1 5 
„„ ee EE 
vide Action upon the Caſe for Negligence.—Pleader (2 P 1, G. 2 0 
. R), (D 2) —-Fifaus, G 100 i Hans Q. 
NE INJUSTE VIZ 
Vide Droit (I) 7 
NE UNQUES ACCOUPLE. 
pu Plader, (2 T 10.) 1 
INE UNQUES EXECUTOR. - 
„„ Mun, 7D 
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Nen. 6 
Vide Tengo ae 1 155 
5 111. DES. 
darm uV 53-0 43 MY 
*NIL. DETINET.. "hg 
| ide Pleader, "SS GEICY 
i DICTT. © 
| Vide Pleader, (E 42.) 
NIL HABET IN TENEMENTIS, 
Vide Pluder, (a W 45. 
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NOBILITY. NEO ay 
s to names * ga and how created, vide Dignity, (A 
B I, Sc. C I, &c. ) — Prerogative, (D 31 , 
How the trial ſhall be, Whether one be noble, vide Dignity (D). 


How a dignity will be forfeited, vide Dignity (E). 
Privileges of the nobility, as to trials by peers, 6c. vide Dignity, 


F 1, Oc.) Parliament, (L 16, Cc.) 
8 


As to the right, ſtyle, coronation and dignity of the king, 
* As to his prerogatives, vide Prerogative. 


As to the queen, and the king's children, vide Roy (F-1, S.). 
As to the privy council, and other council of the Rang, and 8 888 


* the kingdom, wide Boy, (E 2,—H I, 2.) 
(A) Precedence. 


B 


lace on either ſide the throne 1 in I A the king be 
preſent or abſent. 1 


By the common law, the king may give fuch precedence to his 6 


counſellors and NN as he pleaſes. 4 fl. 3 


And therefore, 
atent next to ſuch, and before ſuch a duke. Mid. 


E Or, that he be Jn; and ſhall have * before all earls. 


X 4 5 6p} 361. —4 
31 H. 8. 10. the king's vicegereht in eccleſiaſtical cauſes 


| al? ſit on * right-hand of the parliameat-houſe on the ſame form 
with, but above the axchbiſhop, then the” archbiſhop of Canterbury, 


York, London, Durham, Winchefter, then the other biſhops according 
to antienty, on the ſame fide and form. 


The archbiſhop of Cant precedes, then the archbiſhop of York, 
then the biſhop Lindon, biſhop of Durbam, the bilde of 


. Wincbefers 


Y the F. 31 H. 8. 10. none but the king's children mal "wake 


y the king's grant, a hos 25 be placed by his 


2 
* 
* 


3 


othen according | to his antienty. 4 Inf, 361.; . 
The two archbiſhops have precedence of all other nobilityin par- 


liament, council and commiſſions, except where the Jord chantelley 


preſides. Ibis, 
A biſhop has precedence of all other ow not of dukes, mar. 


quiles, — or N . | 
F 


; NONAGE, 
So N 


NON ASSUMPSIT. 


Pile ano, yen the (Caf why A (H 5:)—Plater, (2D 8, - 


NON ASSUMPSIT INFRA SEX ANNOS. =» 

Vid. Aftion upon the Caſe upon Aſſumpſit, (H 6, . 
P 
Vid Clain, (B 1, 2, 3. —Fiue, * 1, 2.) 


NON COMPOS MENTIS, 


NOBILITY. 5 
Wincheſter, and afterwards every biſhop of the one province or che 


- Fidi Copacity, (D 5. )—Chancery (3 Deus 2 1 e, 


(D Ie, (D 1, E-Ten, (A) 


N ON- CONFORMIST, 
Vide Tuffices of Peace, (B 25.) 


NON DE MIS1T, 
Vide Pleader, (2 W 48.) 


NON EST FACTUM, 
T Vi. Pad, (a D 8.2 V 7.—2W 18.) 


non INFREGIT: CONVENTIONEM. 
_ 1 Vie Pleader, 2 V5. 58 


„ 


WOT: "XOF-O0STARTE | 


4 


DOT 20 . NON eee N 
6 me * 15 88 fa. \%s . 3 72 
Vid: Retorn, 2,3.) 1 8 ; | 


£ NON RESIDENCE. 
4 rem (N e - as 0 


« | NONS ULT.. 2 


Fi Abbe, (G 14)--Bvidence, (A 5: Ern, * 1, LON =; 
„ NON SUM INFORM Ar us. 3 

NON-sUMMONS. 
Vide Abatement, (H 53.—1 26.) 
NON-TENURE. 
Vid Abatement, (F 13.) 
Vid: Liberties, (C 1, 2 //᷑ę᷑ m 


NOR R OV. 


(A) The Antiquity and Diverſity of Heralds, 


HERE are three kings of arms, who have feveral heralds 
under ern Garter, Clarencieux, and Norroy. Vide court. 


. bs 

nes eft wore incerte * fed werifrmilior derivatio eſt. a * 

Here, exercitus, et. ald, famulus five miniſter, qugſi minifter exercitiis vel 
armorum. Spel. Gig,. "Herald. 

Temp. H. 3. ſucrunt in Anglia reges beraldorum, beraldi, et perſui- 
vandi. Spel. ibid. | 
Reges toti Angliæ duo tantum ab antiguo, uns dubralium partium cis 
Trentam, alter Borealium trans Trentam. ped, * hic N orroy, ile 


Clarencieux nominatus. Sul. ibid. 
Garter nulla donatus Provincia in ee neun op H. 5 0 j* fuit ſuper- 


inductus. Spel. v. Herad. 
R. Jo 19 8 incorporavit, Seel. v. Herald 4 Inft. 


126. 
Ph. & off ; 3% granted to them 2 new charter, whereby 


garter rex — clarencieux rex armorum partium Auftralium, norroy © 
rer armorum partium Birenlium, 6' heul miferiores, N. indſor, York, . © 
Chefter, Richmond, Somerſet, 2 et omnes proſecutotes five perſui- 
vandi ar morum 008 . | . v. Herald, , = | 


(8) The Office, 


Mm UNU 8 Beraldorum 4 46. quiicquid « ad 'nobilitatem Aker, 2 
rem honorariam : Feri funt logati, o_ * federiſque nuncii 4 
| Spel. v. Herald. 4 Inf. 126. 
In coronationibus, numidù, txegiait, Principia rides, pompas du» ' 7 

cunt. Spel. v. Herald. 4 
Curxrant illuſtris Prctatula, ine; dailla,; curuhr Aubin eye 4 | 
et genealogias.. m v. Herald. 4 


4 


4 


NORROY. F 


(o) The Agtiquity sf Arms. 


T HE antiquity of arms and armories is very antient, which by 
L the advice of Ari//atle ſeem to have been given to martial men 
for reward of their fervite by Alexander the Great, to ſcholars by the | 
emperor Charler the . nd gh 

The uſage to diſtinguiſh families ſeems to have been introduced 
after the voyage for recovery of the Holy Land, emp. Ri 1. After 
which, the deſcendants of the chięfs in that voyage ufed:the ſame 
coat that was there uſed by their anceſtors, and fo thoſe became here- 


ditary. 1 Sid. 35 44. DIS hy 
: ey Son e | 5 0 776 lee dien 
cpp The Right to en. 
| C 
A Man now has an inheritance and fee-fimple in his arms, ar- 
mories, and ſhield. ' Co. L. 27. a. . ep | 
Which deſcend, in the nature of gave/kind, to all the male iſſue, ex- 
cept that the eldeſt bears them without addition, the others ſhall give 
an addition; for additis prokat minoritatem. Co. L. 27. a. 140. b. 
Fs, therefore, every ſon is as great a gentleman as the eldeſt. 
Hes /. 210. 1 ln 1 5 8 J 
So, the king may grant arms to a man and Bis heirs male, without 
ſaying, of Ar body, and he ſhall have a fee. Co. L. 27. | 
But the iſſue female, if there be a ſon, ſhall not take the arms of 
the father by een. ; | 
Yet a daughter may bear her father's arms, in a lozenge, or under 
a mantle, to ſhew her family. Co. L. 27. . . 
jp of her huſband may impale, or quarter them, as the caſe requires. 
Co. L. 27. a. „„ | DES 
So, a man, with the king's licence, may grant his arms to another. 
4 Lil. $26, i | | | | oo | 
So, he may grant his ſurname with his arms. 4 In}. 126. 


NOT/GUILTY: 

N. Appeal, (G 7.) —Pltader, (2 L 2.—3 M 11.) 

NOTARY PUBLIC. 

Nde Merchant, (F 8, Cc.) 

235 ore 

The Note and Foot of a Fine. 
Male Fine, (E 16.) 
8 Promiſſory Note. 
Pie Merchant, F 15, S.!) 


} 


- (ay Node e 


= HEN notice is rn LS LN 15 2 Bc OY nds 
wi tion, (G 9.—L.B, Pe (E 2,12. Hel (N 1. 


5 —Plaader, (C 73» Yen 7. | 
What ſhall be notice in equity, and of what regard | it ſhall be, mide ; 


| 3 40 I, W413, Cc. 11, ) i 4s 
How notice ſhall be given, and to whom, vide Phader, 0 73, - | 
If an obligation be to pay 300/. at his age of twenty-one, or with- 
in twenty days after marriage upon notice, which of them firſt hap- 
s, notice ought to be given of the age, "as well as of the — 
R. _— 180 Vide Pltager, (2 Z 1.) 
NOVEL, DISSEISIN. 


3 Pide Ae, (B 1, u 
NULLIUS IN BONTS. | 
Vide Bien, (F). 


'NULLUM TEMPUS. OCCU RRIT REGL 
Fide Prerogative (D 86. \Þ | | 


NVL TIEL PERSON. 
Vide Abatement, (E 16.) 


NUL TIEL RECORD. 

Vide Bail, G 8.) dir, (A 1.)—Pleader, (a W 13. 560 
NUL TIEL VILL, S. | 

Vide Abatement, (WH 18, Cc.) 
 NUNCUPATIVE WILL. 

Vide Deviſe (C). I 
NUPER OBIIT. * 
n Ai G 


NUR T UR E. 
Vide gu, dian (ou. 


| nus AN e. 5 
Vide Action upon the Caſe for « a Nuſance, Chaſe (K),— Jaller of A 
(B 24, Oc.) — Leet, (L 12, 13.) — Pleader (2 Ae 4 
(F 2. un. (A3. . 


* F 
N 
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hk * 3 1 8 * 
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OATH. 


t — Alle ey (B 1, eee) Dignity, (F 3 FM 
7: Tu ge (S _ Fuſtices of Peace, 50 23, 2 4.) TIES ' 
"RESET )—Pluder, (2.8 6.)—Serement. se 
OB LIG ATI ONS. | 
2 Diſs, (B j n (G 11.) 


1 To $4 


OBLIGATION. _ 6 
(A) Obligation; What ſhall be. 


N obligation is à deed, whereby a man binds himſelf under a a 
N penalty to do a thing. 
If he be bound without a e it ſhall be called a ſingle bill. Fide 


for this pf. (C). | 
If it be b before a mayor of the ſtaple, , chief juſtice, 


D. it ſhall be called a ſtatute, or Ws rag Vide Poft. (K).— 


Statute Staple. 
In every obligation there muſt be an obligor, an obligee, and a 

ſum in which he is bound. Peark. Fait, 119. Tel. 194. 

An obligation, as another deed, muſt be . ſealed and delivered, 
Vide for this Fait, (A 1, a, 3.) 

Muſt be written on paper, or parchment, Vide Fair, (A 1. 

But it need not to be read to the obligor, or ſubſcribed by him. 
2 Fait, (B 1, 2.) 

There is no — of date, or wieuels, or mention of the ſealing, &c. 

| Dy. 19. a. R. Dal. 1. Vide Fait, (A 2.— B 3, 4.) 

What ſhall be a ſufficient delivery, or not, vide Fait, (A 3. 4.) 

What ſhal} be part of an obligation, vide Fait, (E 2.) 

By whom or to whom an obligation may be made, vide Fats (Bu. 

— what name an obligor ought to be difcribed, vide Fatt, ( 
ET. * 
| [Bond to a woman for os had with her is good. Ti urner 
v. Vaughan, P. 7 G. 3. 2 Wilf. 339.] © 

LA., B., C., D., and E., indicked "H perjury by F., agree that G. 
ſhould give him a note ſor 350. not to appear at the trials, and that 
A., B. and H. ſhould give a bond to indemnify C. againſt the note, the 
bond is given for an illegal conkideration. Collins v. Blantern, P. 
7G. 3. 2 Wilf. 341. 347. | 

3 bond given for an illegal — is void at common law | 


ab initio. Did. 


(B 1.) By what Words it may be. 


N —_—_— does not require any preſcribed form of words; and 
| therefore, if a man by his deed ſay, 1 fall pay you 201. that will 
5 be a good obligation. 2 Rol. 146. J. 37. Per Brian, 22 Ed. 4. 22.0. 
Or, conceds Ms 2 Kol. 146. Las. Per Cateſty, 22 Ed. 
4＋ 22. 0 . 


1 
i 


FLOSS 3 . 


1 3 L16AT ION. 


CI. am held and 5 bound in 201. to be paid to the ſame Richard Lani 
bert is good; tho' there be nd perſotr mentioned before to whom he is 
dovndFor. to whom cidet#icantefer.. 2 Str. gag. You 
Or, memorandum that 1 have received of B. 20, which fm 1 romi/e 

to pay to the ſame B., &c. 2 Rol. 146, l. 35. R. 22 Ed. 4. 22. 2. . 

22. 3. R. Cro. El. 729. Mo. 667. Ow: 127. Tel. 232. 

So, 1 have agreed to pay, tho it be in the præter tenſe. R. 1 Leo, 29. 

So, I am content to Pay 10 . at * „and 100. at # Ladg-Day, K. 

3 Teo. 119. *. 

I acknowledge 10 B. by me 20 5 en detiand. R. I Vent. 38. Fo | 

22. B. 

So, every deed, bs which à man acknowledges himſelf to be in 
debted to another. Dy. 21. a. | 

Or, to have his money in his hands: Bid. | 

8 So, if a deed fay, I am bound to A. in 100 l. for wikich payment I 

authoriſe him to'levy the money on the farm of B. It will be a good obli- 

pon which debt lies, this” he has power to ory it otherwiſe: 

K. 223. g | 

18 it ſays, I acknowledge to ow? to A., for which 3 1 bind, ec. 
A 4 B. It is a good en to ih and the laſt words are void. Gro; | 
K l. 8866. ; 

- So, Tappoint A. to take 100 J. out e | 
and makes A. his receiver; for every deed, which acknowledges a 
debt to another, will be an obligation. Dub. 3 Mod. 154. | 

So, I bind myſelf to pay all my brother owvet bim, with an enk 
that he owed him 40/7. 1 Cro. El. 861. 

Or, I bind myſelf to ſave A. harmleſs, &c. in 200 J. Plvend. cum res 
gut: : Gro. El. 613. ; 

80, if an obligation, or words that make a bill obligatory, be 
wrote in a book and there ſealed, it will ve an obligation. K. Gros 


Zi. 613. 


(B 2.) What Words are ſufficient. 


@B 2.) The they are uncertain.] So, if, by a bill obligatory, A. A 
ga ncknowletiges himſelf to oe 10 J. 10 B., to be paid ſuch a day; _ by A 40 

the ſame bill binds himſelf in 20 J. and does not ſay to ub] be it 5 
bound, it will be good; for it ſhall be intended to him to whom he 

was indebted. N. 2 Rol 148. J. 10. ; 

So, if it be upon condition, to ſtand to the Wh of B. and, 0. and Ie 
| Bf they do nat agree, to the umpirage of D., without ſaying, jo what, | 
do not eres; or it ſhall be intended, to make as . E E. . Car: | mer 
6. | 
So, il it be upon condition to pay fey dowd, wine, faying, of 
money, yet it is ſuſſicient; for it ſhall be intended. N. 1 Sid. 151. 
So if an obligation be, teneri A. in 20 l. ſalvend. difto atroru. & 
e ſuis, omitting 4. to whom he i is bound. R. Sal. 659. 


( 3.) The! fale Latin]; So, an obligation will be good, tho bars 
5 4 or falle Latin be uſed: as, if a man be bound in /eptuagent 
libris; it ſhall be intended 7004. tho' it be ban Latin. R. 2 Rel. 
40. 4.2. Mo. 645. Vide Abatement, (H a:) 
N if = be bound in uin. or quemquegent. libris, for quin» 
K « but. afterwards itt error acces. 2 "Rk 146. le 50. Hab. 

4 a4 2 Cro. 146. w 


} 
* * 
1 


* 1 0 \ . —_— 


>. OBLIGATION, nag 


In triginti Rein ſor, triginta. R. 2 Rel. 1 46. l. 45- 
In 2 libris, for, ſexagint. R. 2 Rol. 147. J. 10. Hob. 20. 


2 Cro. 338. | b 
Or, /e//anta, for, ſexaginta. R. 2 Rol. 147: . 20. Heb 9: 2 Cre. FE 1 


208. 
In. ſeptuagent. et quinquegint libris, for 7 ol. R. 2 Rol. 147. J. 5. 
Hob. 116. 10 Co. 133. a. Cre. El. 896. 

In ſexingent., for, ſexcent libris. R. 2 Rol. 147. l. 15. 2 Cro. 348. 
In trigintata, for, triginta libris, for the ſyllable za is ſurpluſage. 
R. 2 Rol. 147. J. 20. Hob. 18. R. cont. Tel. 225 RK. 2 Gro. 309. 

5 1 wigintl * for, viginti. 10 Co. 1 33-0 | 
So, if a man be bound by an Engl 45 bill in e for * | 


ponngs 10 Co. 133. 2 Rel. 147. 


Or, threty ponds, for, thirty _ . 2 Cro. 607. 5 bh 
Or, in /ex rriginta, for, rrigipta et ſex 1 97 N. Sal. 46 % 1 
| Shin, 310. a 


In ging inta et duabus libris, for, quinquagi te et duabus. X. E : 
366. Vide infra. ; 
\ © So, if an obligation be, noverint, &c. me A. tenerie et Algerie B. 
in 10 l. ad quam, & c. obligamus me, &c. it will be good: for the parties = 
and ſum are well, and any words, whereby it may be collected that | | 
* he binds himſelf, are ſufficient, R. Tel. 193. 2 Cro. 261. | 
So, if there be a blank for the chriſtian name of the obligor, if his 
name be ſubſcribed. R. 2 Cro. 261. 
So, if the name be oem, without a daſh, for it ſaall be znwtided 
Jobannem abbreviated. R. Cro. Car. 417, 418. 
So, if the bill be, cognovit /e debere et indebitut. ſore ſumam 20 J. | 
folvere B., c. it will be good. X. 2 Vent. 106. | _ 
90, where the words are not Latin, if the ſenſe or intention may — 
be collected by the condition, or other words of the obligation, it -. 
is good: as if a man be bound in 20 nobilis, for, 20 nobles ; for there = 
is no proper Latin word for noble. 2 Rol. 146. J. 42. 2 Gro, 20% | 
Ik he be bound in oftigenta librit, with a condition for payment of „„ 


; . , : 
« * 3 p a 
L * 
> . N N * 4 * ” 4 - : F_ 
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40 L, it will be good; for it ſhall be intended for 80 J. R. 2 Rol. 147. — 
_ 6 30. To o. 133. Oftorn was ofaginta, and good. Vide Hob. 19. _ 
cont, but the condition not there mentioned. Vide poſt (B 5.) | CT 


Or, oftogeſemo, for, octoginta libris. R. 2 Rol. 147. J. 27. Hob. 75. i 
Io. 864. po 
So, if he be bound in ſeptuaginta libris, with a condition for pay> 7 
1 of 350 U., for it ſhall be intended 700 /. KR. 2 Rel. 147. . 37. | 
10 Co. 133. 
I peg th duabus libris, with a condition for payment of 267. for 
it ſhall be intended an abbreviation of guinguaginta. R. 2 Rol. 147. 
4.45. Cro. Car. 416. 418. 
In quinquegeſſimis libris, for, quinquaginta, R. 2 Cro. 290. 
In guadrans librit, with. a condition to pay 20/,, ſhall be intended 


quagragint.. R. Sal. 462. LE 
$0, if it be joey in a bail-bond for appearance; 3 for the Ratute 


directs 40 J. Semb, 2 Meg. Ca. 342. 


(B 4.) The there be a ſmall variance. So, a ball; variance between 


the obligation upon ger and the declaration does not avoid it: as, 0 


A 5 


void: 


— — — — 
— — — — — — - 
* p * 


130 OBLIGATION. 


the declaration be upon a bill, that ze will aj, lte. And the bit - 
- ſays, if he pay, & c. R. 3 Eu SS 


If the obligation in the declaration be 30 D. anno D. yet: 0 
the obligation itſcif upon eyer be 30 P. 1701. K. Sal. 668. 

Or, in ſuch a year of the king) and the WN omits anno o regni. 
Sal. 658. Z | Eh 


(68 5.) But not inſenſible SES Y . But where _ are e inſen6ble, 


and the intent of the parties cannot be een the pe ance will be | 
\ 4 


As, if a man be bound in 20 /iveries, it is void ; fort it does not 
appear whether it was intended /ibrir. R. 2 Rol. 146. J. 47. 1 
Or, 20 litris, or libis. R. Ney, 109. 


Or, in ſexgint. libris; for there is no ſuch word, and it does not | 


appear what was intended. R. 2 Rol. 147. J. 12. 2 Cro. 190. 

Or, oftigenta libris. 2 Rol. 147. J. 30. Hob. 19. Vi ide ante, (B 3.) 
S8o, if a man be bound to the ſheriff in guadragent. libris, with a 
condition for appearance ; for gent. imports centum, and therefore it 


cannot be taken for 40 J., and the condition being collateral, does not 


ſhew the intent. R. 2 Rol: . 
If he be bound in libris, without ſaying, how — 5 Ye. 22 5. 


Or, in viginti literis. 2 Cre. 203. 603. 
So, if it be ferengentate libris. k. 2 Cro. 603. 


In quantoginta libris. R. 2 Lev. 166. 
So, if an obligation be to two in 200 J. ſolvend. 1001. to one, and the 


ether 1001. to the other, it will be repugnant and void, Qu. Dy. 350. 4. 
Acc. per Heb. 172. Dy. 350. a. in marg. ; for the laſt words ſhall be 


rejected, and the obligation ſtand j Joint for 2006 


(C) Single Bill. 


Y 


Single bill is, when a man is bound to another by bill, or and," | 


A without a penalty. 
Upon ſuch a fingle bill, of a diſtant time, intereſt may be recovered 


in damages. Per Holt, Med. Ca. 167. 
Tho? payable upon demand, and no demand proved, where the dee 


fendant pleads non eft factum. Ibid. 


FS, Vide Pl. (E). 
| (D) Bill obligatory. A 
A Bill obligatory is, when he is bound in a penalty, without a con- 
dition; as, if A. acknowledges himſelf indebted 20 J., and for 
payment binds himſelf in 40 , Cra. Car. Ch . Bore. 166 . 
Merchant, (F 2.) * 


So, if he acknowledges himſelf debere 20 en — Ke. 


d if he do not pay it at the day, that he ſhall loſe 0. Dy. 24. ö. 


. 


day limited for it by the bill. R. Cra. Car. 51 8. 


Y- 15 
So, if the bill be for 14 J. ſoluend. una cum 6 l. upon account; be mo 4 
declare only for the 14 /.; for that which comes after the Pas "Br 


no part of the bill. R. Cre El, 537. © „ 5 
14 5 : 3 i 22 


. * 


n an action upon ſuch a bill, the plaintiff cannot declare for the 
penalty, without an averment that the ſingle ſum was not p 4. the | 


-  OHE4 GATION. as 
) Condition. 


A Condition is in the nature of a defeazance, ſubſcribed or indorſed, 
upon the obligation. Vide Defeazance. — Fait, (E 2.) V. ide 


L 


title Condition, (A 5.—D 1, 7, 8.) | 3 

Ik, by the condition of an arbitration-bond, the time for the arbi- 
trator's making his award be limited, but afterwards enlarged. by con- 
ſent, the bond is not forfeited by not performing the award made 
during the enlarged time. 3 T. R. 592. b. u.] 35% 

The words of a condition ought to have a reaſonable conſtruction; 
and therefore, if it recites that 500 l. was g portion for A., and if the © 
defendant pay intereſt yearly, viz. at Chriſtmas and Midſummer next, 
and the principal when a ſettlement is made; he ought to pay intereſt 
for the whole time, after Midſummer next, till the principal is paid. 
R. Ray. 420. DEE. | FN. 


: 


lk the condition be, that a clerk ſhall faithfully ſerve and account 
for all money, c. to the obligee and his executors ;' this does not ; 
make the obligor liable for money received by the clerk-in the fervice . 
of the executors of the obligee who continue the buſineſs, and retain 
the clerk in the ſame employment, with the addition of other buſi 
neſs, and an increaſe of ſalary. 1 T. R. 287.] - 55 
[But ſuch a bond is not diſcharged by the obligees taking another 
parther into their houſe : it is only a ſecurity to the houſe of the 
obligees. bid. 291. n.] K . e 
If the condition be, 10 pay 2 8. per week till 7 1. paid, and if he fait 
fo pay the 2 c. the obligation ſhall be void; it (hall be conſtrued, that iti 
he pay 77. the obligation ſhall be void, and if he fail to pay the 25. | 
it ſhall be in force, R. 1 Lev. 77. R. 2 Mod. 285, [Dougl. 284.] 
If the condition be, to give an account 2d Nov. or to render him to 
Priſon upon an action then commented; it ſhall be intended of an action 
commenced 2d Nov. and not of any action that ſhall be commenced 
at any time after during his life. R. 3 Lev. 137. | | 
| [Where the condition of a bond is, “ to render a fair, juſt, and | 
« perfect account in writing of all ſums received,” if the obligor ' 3 
neglect to pay over ſuch ſums, he is guilty of a breach of the condi- 
tion. Bache v. Proctor, B. R. E. 20 Gro. 3. Dougl. 382.) - + 
hut if the words of a condition are inſenfible, the obligation will be 
ſingle; as, if it be, to pay 28. per week, and if default be in payment, 
that the obligation ſhall be void. R. 1 Sid. 105. Ray. 68. 1 Lev. 77. 
If the condition be, Whereas A. ftands indebted in 501., if the ſaid 
A. do not pay the 50 I. the obligation ſhall be void. N. Sal. 463. 
Whereas thy above-bounden A. ſhall and will pay, without ſaying, if 
be ſhall, & e. R. 2 Bul. 133. 5 „ N 
If the condition does not mention any ſum. R. 2 Bul. 156. 
So, an obligation will be ſingle, if the condition was impoſſible, at 
the making, or againſt law. Vide Condition, (D 1. 7, 8.) 
. .* {Where the condition is to perform. a collateral act, 'damages may 
be recovered beyond the penalty; and therefore, in ſuch a caſe, the 
* uy 2 ſtay proceedings on payment of the money into court. 
[Where there is a bond for payment of rent, the bond is a ſecurity 
only to the amount of the penalty. White v. Sealy, B. R. M. 19 Ger. 3. 


Daugl. 49.) ä I | | 
9 . K 2 * [Under 


wow >. OBLIGATI O N. 
Under a bond of indemnity given by A., that B. (who was ap- 


pointed general agent to C., the receiver of his rents, and the ma- 


nager of his eſtates) ſhould pay over to C. all rents he ſhould receive, 

a4 alſo the increaſe and improvements thereof, upon any new contra&ts or 
© wvenewals of leaſes; A. is anſwerable for all fines received by B. on re- 
newing the leaſes, which were not paid over by him. Ur Society 


5 6 Needham, B. R. OY Geo. 3: 1 T. R. 402. 


(F) When an Obligation will be Joint. 


FF many bind themſclyes by theſe words, obligamus not, it will be 
a joint obligation, and all muſt be joined in an action thereon. 


Vide Plauder, (2 V2.) 


* 


So, if the words are, obligamus nos et guem liber noftrum conjunFlime | 
3 Lee. 206. Mo. 260. | 
5 or by | 


If three are bound 10 account for all money received by 74 


others by his means or procurement, it will be joint. Hard. 314. 
So, if an obligation be 20 fru for 20 I. folvend. 10 1. to the one, and 
10 J. to the other, it will be joint, and the laſt words ſhall be — 


We Dy. 350. Acc. ibid. in marg. et per Hob. 1 


(8) When Joint, or Several. BH 


Bur if many bind themſelves by theſe words, 1 nat et 
utrumque ngſtrum, the obligation is joint and ſeveral, and all may 


be ſued jointly, or each deen. 2 Rol. 148. J. 3 5. Dy. 310. 3. Cort. 


Dal. 85. 
Or, obligamus nos vel ny u rum, in the disjunctive. 2 Ra, 


148. /. 40. 
So, if it be ebligamus nos et quenibet noflrum. 2 Rol. 148. 429 


Dy. 310. 5. Dal. 85. oy 
So, if two bind chemfelyes, et alter corum. Dy. 310. b. 1 


Or, ſeveral, et quilibet corum. 
Or, two et uterque eorum in 60 l. R. 2 Cro. 45. 
. So, a bill obligatory may be ſeveral to many; as, if A. 3 ge, 
chat he has received 20/. to the uſe of B. and C. equally to be divided, 
each has an action for 10/, For there may be ſeveral bills to ſeveral 


an in che ſame deed. Dy. 350. a. in mary. K. Cro. El. ny. 


; (H) When Several only. * 
BY. if many execute an obligation, with a condition, to pay all 


money received by himſelf, or by others for bim, or by his Procurement, | | 


_ ſhall be bound for himſelf only. R. Hard. 314. 


7 wo) Who are bound by : an Obligation, * 1 5b 
A 1.) An Executor, or Adm iniſtrator. + 1 ev 
N executor or adminiſtrator is bound by an obligation, th be 


A be not named. 2 Rol. 149. 4 Dy. 23. a. "Ps, 


C 1. . 
a Ls ordinary, if ho adminiſters. 2 Rol. 149 J. 55. 


% 
» 


wy . 2.) 


OBLIGATION * 


(I 2.) A Survivor. 


Where the aQ to be done ought to be by all Jointly, if one 100 n 
dies, the ſurvivor ſhall not have advantage of it: as, if by indenture 
tripartite between A. of the firſt, B. of the ſecond; and C. of the 
third part, it be agreed, that A. ſhall find diet, &c. for B. and C. his 
wife, and i A., B. and C. diſlike to live together, A. ſhall permit B. and C. 
to have ſuch lands if B. die, and C. will not live with A., the 
ſhall not have the land, for the Nene to diſlike does not ſurvive. R. 


Latch, 162. 


(K) When a Bond ſhall be preſumed to | kavd been A 


[The circumſtance of 20 years having elapſed without any demand 
made is of itſelf a preſumption. that a bond has been ſatisfied. 1 T. R. 


e ſatisfaction may be preſumed within a leſs period, if any evi- 
dence be given in aid of the preſumption; as, if an account between 
' the parties has been ſettled in the intermediate time; Without any 
notice having been taken of ſuch a demand. Bid. 
[Yet length of time is no legal bar; it 1s only a ids on which 
the j jury may . ſatisfaQion. Did. 4 


(K) Recognizance. 1 
A I 4 a recognizance by the J. 23 H. 8. vide Statute 8 


* vi common law, the chancellor, the chief juſtices, and juſtices 


itinerant, have power to take recognizances. 

So, every judge of the realm. Jau. 103. 

And this he may do in any part of England, in term or out of 
term. Bro. Recognizance, 20. Hob. 195. Vau. 103. 
So, the king may give authority to any by commiſſion to take 
recognizance of fach a one, and return it into Cory F. N. B. 

267. A. 

And upon ſuch a recognizance returned, execution ſhall be ſued in 
Chancery, as upon another recognizance chere. 

- So, if a ſuit be depending in a county court between A. and B., 
by writ or by plaint, the ſheriff may take a recognizance of the one 
or the other. F. N. B. 133. A. 

So, the ſheriff ſhall take a recognizance under 405. tho' no ſuit be 
there depending. Bid. 

A recogiizance in Chancery ſhall be inrolled. 

And if the time be elapſed, and it be afterwards inrolled by ſpecial 
order, it ſhall have relation to the date. 2 Ver. 234. 

Tho? a judgment, Oc. intervene. Lid. 

But a recognizance is not uſually allowed to be inrolled, ** the 
* Elapſed, but wich caution, that it ſhall not prejudice purchaſer 
And if it be not iurolled, it ſhall be taken or r paid, only as a obli- 

gation, or a ſpecialty. R. 2 Ver. 750. : 
I a recognizanice before a ſheriff be not paid, there ſhall be a writ 

to the ſheriff, that he, by a./evari facias, levy the Aa F. N. * 


8 


1 
* . 
7 


. OBLIGATION 


If the ſheriff does not do it, there ſhall be an alias pluries ang at. 


| ; r againſt him. E. N. B. 133. B. 
2 | „the ſheriff may levy by diffringas, upon which alſo lies an CY 
pluries, and attachment. /bid. 


And the ſheriff may ſell the goods levied. Bid. 5 
But if the recognizor plead payment, or deny he recognizance, 


the ſheriff cannot make execution, * 


; Pleadings concerning Obligations. 
Vide Faun (2 G12. — 2 W g. 16, Sc. 46.) 


Relief in Equity concerning Obligations, | 
Vide Chancery, (4D 1, Cc.) 
= OBSTRUCTION. | 
Fide AFion upon the Caſe for a Diſturbance, (A 2.) —Chimin, (C g, S 
7255 I, — .) | _ : a 6 8 % ; 
5 OBVENTIONS. 
Fide Diſmes, (B 1.) — Prohibition, (G 11.) 
„„ Geer A Nr. 
Vide Chancery. — Ehates, (F 1, 2) 
ODIO ET ATIA, 
Fide Imprifonment, (l. 3.) 
OFFICE. 


V. 1 Ain upon the Caſe for a Deceipt, (A 6. Alion upon the Cale for. 
a Diſturbance, (A 5.) — Action upon the Caſe for. Negligence, (A 2.) 
Condition, (S 1, 2. ) Franchiſes, (F 30, Sc.) - Leet, (L 11.)— 
London, (K 1, c. =o þ 4.) — Officer, per Totum.— Parliament, (L 29, 
Sc. 33. 37.) Pleader, (2 P 1,2 W 25. 27.)—Preroghtive, (D 67, 
Oc. 83, 84. 89. en rk * 4—G * IEP 


OFFICER. 


(a 1.) Officer; how cites” 


IHE king is the fountain of all power and authority, und" by 8 
his prerogative has the nomination of all officers ornginally; 
Vide Prarogative, (D'37.) Vid liert.. | 
-, [So, the king may exempt from ſerving particular offices,” prox. 
vided there is a Tufficient number of perſons left to ſeryo- the office. : 


Fee v. Clarke, E. 27 Geo. 3. 1 T. R. 679. F 
| The king c:npot Create an officer without the vords, = 5 
C 


Wenn 5 
| fuch an one in ſuch an office, & c. for the words conceſſimus, the Go to him, 
without the other, are not ſufficient. 2 Rol. 15 2. J. 40. Hard. 351. 
” e cannot grant ancient offices in other manner or form than wat 
uſual, if the form be not altered by parliament : as, creating by writ, 


where before it was by patent. 4 Inf. 77. 
Or, ſor life, where always before it was granted at will only. 4 
4 Inſt. 87. | | | es. . 


The grant of an office, una cum feodis pertinen., does not grant any 
fees, if it be not an' office by preſcription. Fon. 281. . 
e cannot grant an office to a biſhop for his life, to his ſucceſſors 
for ever; for he takes the office in his natural, and not in his politic 
capacity; and therefore, the grant over to his ſucceſſors is void. R. 

Ae. dogg. 2 | Ya OR | 
But in a grant of the maſterſhip of an hoſpital, Sc. words of no- 

- mination are ſufficient ; for he ſhall be in by the conſtitution upon the 
foundation. R. Ca. Ch. 215. | | 1 
- So, in a grant of a new office, the gift of a fee, caſual or annual, 
is not neceſſary, Conf. 27 H. 8. 28. R. acc. Mo. 80g. Acc. for he 
ſhall have a quantum meruit for his labour. Hard. 351. 356. 
3o, a grant of a relative office, & parker, houſe- Keeper, c. is ſuf- 
ficient by the word conceſſimus. Hard. 356. 6 


(A 2.) Without Brocage or Affection. 


By the . 12 R. 2. 2, the chancellor, treaſurer, privy ſeal, lord 
ſteward, chamberlain, clerk of the rolls, juſtices of the one bench 
and the other, and barons of the Exchequer, &c. ſhall be ſworn, not 
to make juſtices of peace, c. or other officer or miniſter of the 
king, for any gift, favour, or affection. | * 
And none who purſues by himſelf, or other, privily or openly, to 
be put in any office, ſhall be put therein, or in any other, but they 
ſhall make all ſuch officers of the beſt and moſt ſufficient. s 
This ſtatute is worthy to be put in execution. Co. L. 342. a. 


* . . . (B) Grant of an Office. 
(B 1.) To whom it may be made, 


* T HE grant of an office generally may be made to any perſon. whom 
| the king pleaſes; for the king has an intereſt in his ſubject, and 
a right to his ſervice. 1,Sal. 168, . 5 | 
And therefore, an information lies againſt him who refuſes an 
office, being duly elected. 4 5 
And he ſhall not be excuſed for his neglect to qualify himſelf * 
according to law. X. 1 Sal. 168. 1 2-h 
* "* » * - 


, 62.) To @ woman} So, the grant of an office. of government, 
which may be exerciſed by a ſubſtitute or deputy, to a woman, will 
de good: as, a woman may be made regent of the kingdom. Cal. 201. 

" + ,» DO, an office of inheritance may deſcend to a woman, and by con- 

| bs rg may be granted to her; as, the office of marſhal of &ng/and. 
1 1 
S8 a woman may be a gaoler. 2 1». 3823. 
A commillioner of the ſewers. Cal. 202. | 


- 


j 
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"0. the may have the cuſtody of a caſtle. R. 2 Gro. _ 
| So, ſhe may be a foreſter, who ſhall make a deputy to attend the 


ere, and he ſhall be there ſworn. 4 fl. 311. 


[A woman may be ſexton of a pariſh, and may vote in the cleftion 15 


of one. Olive v. Ingram, T. 12 G. 2. Str. 11 14.) 
[So, a woman may | be appointed an overſcer of the poor. "Rb v. 


Stubbe, E. 28 Geo. 3. 2 T. R. 395. where all the caſes, as to the 
offices women are capable of filling, are collected. 5 . | 


(B 3.) To an infant.) So, a miniſterial office may * granted to to an 
infant, exercend. per ſe vel deputat. ſuum. N. 2 Rol. 155. 1, 10. 


As, the office of regiſter of a biſhop, granted to A. exercend. per Je - 
vel deputat. ſuum after the death of B., will be good, whether A. be of 
full age at the death of B., or an infant. K. 2 Rod. 153. J. 10. 20. 


"Fon. 311. Cro. Car. 280. 556. 8 
So, the ſteward of a court baron. Cont. Ce. JL. 3. 4. R. Cre. e. 


556. Vide Cepybold, (R 5.) 
So, the cuſtody of a gaol. 2 ff. 382. 


([B 4.) To ſeveral. ] So, a miniſterial office may be ese to two 
or more; as, the office to be cler 


the crbwn in B. R. or Chancery. 


11 Co. 3. 5. 2 Role 15 2. I. 50. Vide 4 Med. 17. 
Steward of a court-baron. 2 Jon. 5 11 Vide Copybold, in 5. ) 
. b. 


Cuſtos brevium. Sho. 289. Cont. Dy. 1 


So, an oſſice eſtabliſhed by act of 8 tho? it be in part ju- | 


dicial'; 3 2s, auditor of the court of wards. R. 11 Co. 3. 2 Rol. 15 2. 


J. ult. Adm. 4 Mod. 17. | 
So, chancellor of a biſhop, where it is aa by uſage. . 


4 Med. 18. So. 289. Sal. 465. ' 
: Dy. 149. 6. 


So, a corody certain may be granted to two. 
So; a grant to two, to be one of the auditors, or a clerk of the 


crown, Cc. will be good; for they are but one officer, tho two per- 


ſons. R. 11 Co. 3. 


If a grant be to two, 0 ſaying, and 10 the ſurvivor, if one die, 


the ſurvivor ſhall not have it. Sal. 465. R. 11 Co. 3. 6. 
But a judicial office, eſtabliſhed at common law, cannot be granted 


to two or more; as, the office of chief juſtice, or other judge. 4 Mad. 


17. 2 Rel. 15 2. J. 47. 
Nor, the olice of admiral, for it is judicial. 4 Inf. 146. 


Nor, the office of prothonotary. 2 Rol. 152. J. 45. in C. B. for 
it is not warranted by uſage; but the office of prothonotary 3 in B. K. 
may be in two perſons. Per Holt, Sho. =o: | | 
Nor, a corody uncertain. Dy. 149. 6. 


If the king grants an office to two and the ſorvivor, and afterwards. 


| ants to J. when the office vacgre contigerit ; 'the grant ſhall not 


5 
take effect, tho' it may be granted in reverſiong dl; both die, &c. ; 
"for durin "I the life of either, the 900 is not entirely vacant, 


TOES 7 
* . 5 =P 


0 50 To whom cc, 1 


| 6 * 7 a perfor wha is incontpetent. ] (But an office, which, con; 
cerns the adminiſtration or execution of juſtice, the king's 
the public good, the intereſt or ſafety of the ſubject, if it be granted 
by the kin oc « common perſap, bo hin who KH Fhot knowledge bo 


revenue, 


. F 


| 


˙Jb en 0 
execute it, it will be void. 2 Nl. 153. J. 30. Co. L. 3. J. 2 And. 
11 


5 And the court may refuſe his admitance he on not make A 
ſufficient deputy. Hard. 130. c 


(B 6.) Or, has an office incompatible. W bot ball be hack. ] - So, the : 
grant of an office to one who has another office incompatible, is 
not ons for the firſt office will thereby be void. "0M 398. 


83.) 1 
(9 45 if if a foreſter by patent for life, be made juſtice in eyre of the 
ſame foreſt, pro h4c vice, the office of foreſter will be void; for it is 
| MY 1200 ſubjet to correction by: the jultices in = 
4 1 
l A 7? the the warden of a foreſt be made juſtice in eyre. Did. 
Or the ſteward, or ——__ of the foreſt be made juſtice in eyre. 
Jid. 
If a . of C. B. be made a juſtice of B. R. Dy. 1 59- Cre. Cor. 
127, 
Ih the remembrancer of the Exchequer be made a baron of the Ex. 
abeguer, the firſt office becomes void. Dy. 197. 6. | 
So, if a town-clerk be made alderman. Dy. 332. b. in marg. Vide 
of. (K 5.) Vide Franchi et (F 27.) 
Or, mayor. Semb. 1 Sid. 305. | | 
(Or, if a jurat be elected town-clerk. 2 7. R. 81. ] | | 
So, if a foreſter, keeper of a walk, or other inferior officer, i in a | # 
foreſt accept of being verderor. R. Jun. 299. —_— 
So, a juſtice of B. R. or C. B. cannot take ariother office, or fee, To = 
except of the king. 4 Inf. 100. : 
So, the chief juſtice of C. B. cannot be prothonotary, or clerk of 
the papers in the ſame court. 1 Sid. 305 ®. 
A biſhop cannot have a benefice by — in his own dioceſe 3 
ſor he cannot viſit himſelf. Bid. | 
But the chief juſtice of C. B. being made keeper of the great ſeal __— 
continues chigf juſtice. Cro. Car. 600. . 1 Sid. 338. 
So, a juſtice of C. B. may be chief baron of the Exchequer. 1H. 7. 
10. 3. | 
S3o, by a cuſtom, the ſame perſon may be a judge, and an officer to 
execute proceſs, for he acts in different reſpects; as, where bailiffs, or 
mayor and bailiffs are judges in the court of a borough, they may 
alſo be officers to execute the proceis of the ſame court. R. Cro. Car. 
1 on. 1 
| iliff 2. a manor may be ſteward of the ſame manor. 2 C. 
Wo 2 3, : 
A mayor, who is judge of the court, may alſo be the gaoler, who 
has the cuſtody of the priloniers committed * the ſame ſes K. 2 
Cre. H. 76. 4 3 — EE 


(B 7.) For what Eſtate i it ſhall be ak 4 


— (B J. me e.] | The king may grant an office, which relates to the 
"ID Juſtice in fes; as, the office of ſheriff. 9 Co. 97. 6. 


C f 
© Xarvit was chief jultice and e the time o Edwird the Third. 
Dyer, in marg. n r 2 7. „Ke. 


32 Or, 
* | 3 ; 3 L 
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Or, the office of the cuſtody of a gao!, 9 Co. 97. 5. 2 


B 8.) In tail. ] So, an office may be granted to one and 20 Fg | 
_ of his body; as, a grant of the office of eee pf the Eu. 


; cbequer. 11 . 4 I, 4. 


(B 9.) Fer / 16.1 "yy an ace. ip concerns the adminifiration of 
4 Joltics, may be granted to one for his life. 9 Co. 99. b. 
So, it may be aſſigned to truſtees f in ruſt for the keen ſor his 


life. Dub. 3 Med. 145. 


(B 100 Buamdiu fo bene eefferit.] 8o, by's an addrefo 3 king by 
the parliament, it was deſired, that the office of judges ſhould be 
— quamdiu ſe bene gere, 3 Ruſh. 336. {Vide the ft. 1 Geo. 3. 
23- whereby the commiſſions of judges are continued, notwithltand- 


ing the demiſe of the king. 


(B 11.) At will.] 80, an office, that concerns the 5 
or execution of Juſtice, may be granted at will. 9 Co. 97. 3 Med. 
149. 
Ari it be granted durante bene Placito, it mall not be determined at tbe 
will of the party, but only at the will of the king; and therefore, the 
party may ſurrender, and if forfeited, it ſhall be found by inquiſition, 
and ll a ſurrender, or forfeiture, he continues officer. R. Sal. 466. 


(B 12.) For years.] But an office, to which a truſt i is annexed, or 
which concerns the adminiſtration of juſtice, cannot be granted for 
rs; for then it would go to the executor, or adminiſtrator, or or- 
dinary, and might be ſeized, upon outlawry, &c. R. 9 Co. 9 
And therefore, a grant of the office of marſhal of . R. for years 
will be void. R. 9 Co. 97. K. Cre. Car. 587. Fon. 463. 
Or, a 2 5 of the olbce of chirographer, rf veuiun or king 8 
filver. 
| * © eee of the office of clerk of the crown. B by 
| And of clerk of the pipe, remembrancer, c. in the 1 bid. 
| Vet an office which does not concern juſtice, may be granted for 
years ; as, the office of garbler of ſpices granted by the mayor and! 
commonalty of London, purſuant» to the A. 1 (ad) Fac. 19. Cor 6 
And. 16.) R. Hard. 48. 
The office of aulnage, priſage, Se. for no attendance upon a court 


is required. Hard. 48, 9. 
The office of policies of inſurance. 1 Ver. ua. K. Hard. e 


/ kde office of king's printer. Hard. 352. TRAPS. PALIT Fe + WR 
o, the office of poſtmaſter. Did. e 125 


G 13.) When in reverſion.) A miniſterial office may be granted in 
reverſion. 11 Co. 4.4. 2 Rol. 14. J. 5. 
As, the oſſice of regiſter of a biſhop. R. eee Neb 
Jen. 264. Gro. Car. 259. 279. Jen. 11. $o#* 
Steward of a court-baron. 2 Lev. 245. N 


The office of commiſſary or official to a biſhop, 1 the grant 
in reverſion is warranted by uſage. R. . 9 F cm. Cn * 
R. 4 Mod. 17. Vide N (G 5) 


4 * oY 
* E N 
a 4 þ . 


* 
45S * 5 * 
** oo 1.3 4 
2 ” * * 
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\ 
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Zo, by cuſtom and uſage; a judicial office 825 be granted | in rever- 
hw Hard. 357. | 


(B 14.) When not. ] Tar a judicial office cannot a4 granted in re- 
yerſion. 11 Co, 4. a2. 

Nor, an office partly judicial, and partly ininifiertal] as, the office 
of auditor of the court of wards, R. 11 Co. 4 6. 

Or, 5. maſter, ſurveyor or attorney of the court of wards | 

11 Co. 4 
7 75 ond of a court-leet. R. 2 Lev. 24 5. Acc. Dy. Bo. b 

So, the reverſion of an office cannor be granted, 'by the name of 2 
reverſion: for there is no reverſion in it. Cro. Car. 279. 

So, the office of. regiſter ſhall not be granted in reverſion, where 
the uſage does not warrant it. Jen. 311. Cro. Car. 259. 279. 

So, if an office be granted in reverſion, the grantee, upon the death 
or forfeiture of the former officer, muſt diſcharge his duty at his 88 | 
without notice given to him of the Vacancy, 1 2 1 


1 Who may aſſign his Office. 


A* office i in fee granted by a ſubje& generally, may be aſſigned. 2 5 
Semb. g Co. 48. 6. Jon. 113. Hard. 425. 
Tho' it be an office of truſt ; for heir includes aſſignt. Jon. 113. 
So, it may be ſettled and confined to the heir male of the body of 
the grantee. Jon. 114. 
| Or, granted by him to A. and B. to be re-granted to himſelf and the 
| heirs males of his body. Bid. 
Or, a covenant may be, to ſtand ſeiſed of it to the aſe of another. 
Jon. 118. Comb. 96. 3 Med. I45. | 
do, an office granted to one and his aff igns may be aſſigned. Hob. 
1.70. on. 113 
And 155 office of a teller in the Exchequer may be granted' toa man 
and his aſſigns. 1 Per. 12. Hard. 425. | 
Baut an office of truſt cannot be aſſigned, without the aſſent of him 
who granted the office. Jen. 121. R. II Ad. 4. 1. | | 
Or, if the patent does not mention deputy, or aligns. Fon. 1 


5 11 £4. 4» 1. 


'Tho' it be granted in fee. Jon. 121. Hard. 426. „ 

As, if the marſhal of B. R. in fee aſſigns his office without aſſent of 
the court. Dub. 3 Mod. 151. 

So, the office of carver, granted to 4, and his heirs, cannot be 


aligned to another 3 for it is an office of truſt and confidence. Jun. 
121. 


Nor, the office of foreſter. 4 Inf. 31 . 


1 (D) Deputy: 
Zh > = We ee ee 


| 2 officer, who may aſſign his office to another, may make 

| of —_— for cui licet ow eft majus, quod minus eft magis licet. 
9 Ce. 4 

And therefore, every officer i in fee may make a deputy. Bid. 

WM he who holds in fee by a perſonal ſervice, __ make a deputy ; 


or 


1 Uf. 88. 


Ke. 1 Sal. 93. 
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for the Gain may deſcend to a woman, infant, &c. who may hs in⸗ 


capable to do it in perſon. 2 If. 34. 
So, where nothing is required in an oſſicer but ſuperintendeney, he 


may make a deputy. 3 Mod. 150. | 
And therefore, a conſtable may make a deputy ; for he is not a judi- 
cial officer. R. 1 Rel. 591. 4. As. 845. 3 Bul. 78. 1 Kol. N 


Per two J. 1 Lev. 233. 
So, a weman forelter in fee may make 5 deputy in the eyre, who. 


ſhall be ſworn. 4 nfl. 311. | 
So, every miniſterial officer may make a deputy 3 as, 2 chamber- 


Bin, or alderman. 1 Kol. 274. 
An auditor in the Exchequer. 4 Iaſt. 106. 
An eſcheator, ſheriff, &c. 1 Rel. 274. 4 oft. 226. | 
A dean. 1 Rol. 274. ; 


A pariſh. clerk. Dub. F. g. 273. | 
So, if an office of labour — ſmall 0 be eranted to a peer, he 


in reſpect of the dignity of his perſon may make 'a deputy ; as, if a 

er be made ſteward of a court-baron, parker, &c. 9 Co. 49. 

EIf parceners cannot agree in nominating a deputy or clerk, Chan- 
cery will direct them to draw lots who ſhall nominate hilt. Seymour | 
vr. Bennet, MH. 1742, 2 At. 422. 1 

Vide pg 2 oft. (D 2.) 6 
(D 2.) Who not. 


But a judicial officer cannot make 9 3. as, lord chancellor. 


A juſtice of the one 3 or the other. 
A juſtice in eyre, till authorized by ſtatute. 1 Rol. 274. 


High-ſteward of the realm ; for he is a judge upon the trial af 


peers. 4 If. 59. in marg. 
So, a miniſterial offieer, where the office is granted to be executed 


by him in perſon, cannot make a deputy. 3 Mod. 150. 
Nor, if it imports a truſt or confidence in the perſon; a8, to be 


fquire to the king's body, if a deputy is not allowed by his patent. 


- it. 
| Yet Hf a judicial o office be granted tenend. per ſe vel Ane he 


may make a deputy : as, the recorder of London. 1 Lev. 76. 
So, the recorder in ſeveral other cities and boroughs. _ Ibid. - 
Steward of the borough court in Southwark. Did. 
So, ſteward of the palace court. Cont. per two J. but by the other 


acc. thid. 
So, where antient uſage allows a deputy, a judicial officer may make | 


one; as, conſtable, and earl marſhal. 4 /f. 126, 128. 


0 z.) Power of a Deputy. 
A deputy has power to do every act which his principal might do.. 


Aud he cannot be reſtrained to fome particulars of his office z for 
that would be repugnant to his being deputy. id. 


8o, a N may 9 onde to do a prookng | in his office. 


I Sal. 96. 5 
But: a deputy cannot make a deputy 3 for that. imports an afſign- | 


ment of all his — which is not ET mid. 39 E. 6.33 pt 


V 


2. 


* 
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Ur a deputy covenants to execute the office for certain ſees, and to 
account for the reſt, and new duty and new fees are afterwards added 
by ſtatute, the deputy ſhall account for the new fees, Per Hardwicke 
C. J. and Eyre C. J. Buifirode v. Gillourne, H. 9 G. 2. Str. 1027.] 


(D 4.) How his Act affects his Principal. 1 


An officer, generally, ſhall anſwer for his deputy. 2 Inſt, 466. 
So, generally, an act of the deputy without the aſſent of his ſuperior, 
will not be a forfeiture of the office; as, an act of an under-ſheriff 
or under-bailiff is not a forfeiture of che office of ſheriff or bailiff in 


fee. 2 Iuſt. 190. 
| (D 5.) How a Deputy ought to 20. 


” deputy, regularly, ought to act in his office in the name of h's 
principal. 1 Sal. 96. 

As, an under - ſheriff does all acts in the name of the ſheriff. Bid. 
And all his acts are in right of his principal,” and as his ſervant. 


11 Ed. 4. 1.6. 
But an act by a, deputy in bis own name will be good, except in 


ſpecial caſe. 1 Sal. 96. 


(E) Officers of State. 


Or FICERS are public or private. 
Public are, officers of ſtate, officers of — or officers of the 


king's houſehold. 
As to the chancellor, maſter of the rolls, and other olficers in 
Chancery, vide Chancery, (B 1, &c.) 
As to the judges and officers in B. R., C. B., and e vide 
Courts, (B 4.—C 2, &c.—D 8, Sc.) 
As to juſtices of aſſiſe, vide Ahe, (B 27, ., 
As to juſtices in eyre, oyer, and terminer, gaol dclivery, Te: vide 
Juſticer (E I, &:.,—F-G 1, Sc. H). 
As to juſtices of peace, vide title Juſtice of Peace. | 
As to ſherifl vide Viſcount, 


5 8 TE 1.) High Treaſurer. | 


A prime officer of ſtate is the gh treaſurer. Vide Courts, D 8.) 
The chief juſticier had the management of the king's n as 


it ſeems temp. W. 1 & 2. Mad. 54, 
Tam, * & H. 2. c. he was a diſtin officer, Mad. 54. 


| (E 2.) High Conſtable, 
2. office of big confiable was hereditary at firſt. 'Þ. Gu I 184. 


27- 
So, formerly, there was a high conſtable by tenure. Nos 
And if a manor held by ſuch ſervice deſcended to 4 the 
"Iuſband of che eldeſt, or if none of the women was married, a deputy - 
ni ht officiate, ſuch as ſhould be approved by the king. $p. GL „ 
he office of. conſtable was eminent in war and bebt. Sp, G,, 
8 Mad ] | h * 
- F | | So, 


"is: 
* 


44%. Orient. 
Zo, it may be granted for ſpecial cauſe hac vice, as it was 7 Car; 
2 Ruſh. 112. „ | | oo | 
| Frm conſtable may be appointed de novo for a town erected into 

a a county of itſelf by charter many years before, altho* no ſuch officer 
from the time of granting the charter had been appointed. James v. 
Green, B. R. E. 35 Geo. 3. 6 T. R. 228. ]) 

But by the ft. 13 R. 2. fl. 1. c. 2. upon complaint, that the court 

of the conſtable and marſhal had incroached to itſelf contracts, cove- 
nants, treſpaſſes, debts, detinues, and other actions, &c. it is declared; 
that the conuſance of contracts, touching deeds of arms, or war out 
of the realm or within, which cannot be determined by common law, 
with other uſages to thoſe matters pertaining which other conſtables 
have uſed, belong to the conſtable. Vide Courts, (E 1, Oc.) 


(E 3.) Marſhal. | 


Many of the king's officers are called marſhals. Mad. 29. 7 
The principal is mare/challus regis vel mareſchallus Angliæ, called 
Earl Marſhal. Mad. 30. 2 1 | 
And this office was granted for life, in tail, or in fee. 4 1nft. 128. 
Was exerciſed in war in the army, in peace within the king's court, 
Mad. 33. RL 1 „ | 
- fa. king's court, he provides for the ſecurity of the king, for the 
diſtribution of the apartments, for the order and peace of the houſe, 
and for the determination of controverſies there. Mad. 33. Vide 
Courts, (E 1, Cc.) #6 | . 
The marſhal of B. R. was his deputy, and derived from him. 


Mad. 33. Sal. 439. 602. 


So, his office cannot be granted, reſerving the place of chamberlain 
of the priſon of B. R., for it is incident. R. Sal. 3 9. 


(E 4.) High Steward. 


(E 4.) The antiquity and authority of his office.) The high fteward 
was an office at the time of the Conqueſt, or before, of great au- 
thority.' 4 Inf. 58. Mad. 34. | ON | 
The office was hereditary from the time of the conqueror till H. 
of Bolingbrook, ſon of F. of Gaunt, D. of Lancaſter ; for tenip. W. 2. 
and H. 1. it was enjoyed by Hugh Grantſemenel, who held the barony 
of Hinkly by his office, and by the marriage of Petronel, his daughter 
and heir, to Bellamont earl of Leicefler, came to the earls of Leiceſter, 
till it was forfeited temp. H. 3. by the attainder of Simon Montfort earl 
of Leiceſter, who anno 50 of his reign granted it to Edmund his ſecond 
ſon, from whom it deſcended to H. of Bolingbrook,” who was the laſt 
that had inheritance in the office. 4 Inſt. 58. Mad. 35. 
The authority of high ſteward was to ſurvey and rule s rege 
totum regnum et omnes miniſtros legum tempore pacis et guerra, &c. 
;- © HOSSPING Hen. of B. it hath b. Y 
| nd therefore, ſince the time of Her. of B. i : 
only þ4c vice. Ibid. 5 5 " aur. * 7 75 


(E 5.) Upon the trial of a peer.) : Since the time of E. Fe he hath 
ever been appointed but hc vice for the trial of a peer. 4 Inſt. 49+ 


And. 
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And then his authority is confined to the ks indictment. 
In 
: abe 1 is a peer, he is uſually appointed high Reward. 
Or, the lord treaſurer. Ao. 620. 
Or, any other lord may be appointed. | 
And he ſhall be appointed by patent, h4c vice, "al audiend. et termi- 
nand. the high treaſon, c. for which ſuch an one is indicted, S 
0. 620. 
And tho' he does not take any oath, he muſt proceed according to 
the laws and cuſtoms of the realm. 4 1. 59, 60. 
_ _ After the trial the high ſteward cannot adjourny but muſt diſſolve 
his commiſſion. R. Mo. 622. | 
Yet it was adjourned zemp. H. 8. to the next day _ then diflolved. 
Mo. 622. and R. that it might. Kels., 57. 3 Infl. 3 
So, after trial the high ſteward, if execution be — done, by his 
precept, may direct execution. 3 Int. 3 | 
And after all the ſervice is performed, his commiſſion ſhall be diſ- 
ſolved by his breaking the white rod over his head. id. 
[The court of the high ſteward, and the court of the king i in par- 
liament, are different.] | 
ln the firſt, by the commiſſion, (which is but in the nature of a 
commiſſion of cyer and Zerminer,) the ſole right of judicature is veſted 
in the high ſteward, and reſideth in his perſon, and without the com- 
miſſion no ſtep can be taken in order to the trial; and when his com- 
miſſion is diflolved (which he declares by breaking his ſtaff) the court 
no longer exiſts : he alone is judge of law and practice; the peers 
triers, mere judges of fact, are ſummoned- by precept from him to 
appear before him on the day appointed by him for the trial. Z. Fer- 
rer's Caſe, 1760, Foſter, 138.] 
[For the court of the king in parliament, vide Parkin (L 16.) . 


(E 6.) Upon claims at a coronation.] So, uſually upon every coro- 
nation, he has a commiſſion gc vice to hear and determine all claims 
of ſervices to be done at the coronation. 4 Infl. 59. 


(E 9.) High Chamberlain. 5 þ + 
Ik) he office of high chamberlain, or magiſtra cameraria, was alſo heredi- A 
| tary, and by H. 1. granted to Alb. de Fer. and his heirs, as now to | 
the earl of Lindſey. Mad. 38. ' 
And therefore; the office ſhall deſcend to his heir general, and not | 
to the heir male. R. Jon. 130. 
Tho' it was covenanted 4 FM that I, earl of Oxford ſhould ſtand 
ſeiſed of the office to himſelf for life, and afterwards to the uſe of 
| his ſon and the heirs male of his body. Fon. 110. 


2 | - — (E 8.) Secretary of State. 


* the . 31 H. 8. 10. a ſecretary of ſtate, being a baron, ſhall | 
take: place of all other barons in parliament, not having any ſuperior 
ce. 
And if no baron or er, he ſhall ſit on the uppermoſt part of the 
1 in the midſt of t houſe. * | 
I che. ſecretary be a biſhop, he ſhall have precedence of all the 
” „ except th prbbiioge 4 Last. 362. 1 
K | | | | t 


| 


————— 
* ——— 
1 2 * 1 
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But the ſecretary being a viſcount, earl, duke, Ec. mall not FL 
precedence of others of the ſame degree. 4 n In nt. 362. | pas 
Alſecretary of ſtate ratione officis, has authority to commit any, accuſed 
of treaſon or other, crime againſt the Kate. X. 1 * 347. 5 Meod. 84. 
' Adm. 2 Leo. 175. I Leo. 71. | 
| © [Has not power to grant general warrant to Gd the authors, 
printers and publiſhers of a libel. Huckle v. Money, M. 4 G. 3. 
2 Will. 105. Money v. Leach, in Error in B. R. M. 68 3. 3B. M. 


17455 


Nor, a 1 to enter the houſe of a perſon by name, author of 
a libel, to ſeize his papers, and detain him and them. Beurdmore v. 


Carrington, . 3- 2 Will. 244. 


[Note 3 This warrant, which was not ah to al Sad, 
- the author of a ſeditious libel, but alſo to ſeize his books and 


papers, was called illegal in the groſs; but — it. been wy to 


apprehend the perſon, u. 3 


{He has no power to grant warrant to ſearch for, and ſeize a man's 
papers, in the firſt inſtance, on information of his 2 the author of 


a libel. Entict v. Carrington, M. 6 G. 3. 2 Will. 275. 
[He is not a conſervator or juſtice of the Peace, quaſt ſecretary, 


within 24 G. 2. c. 44. ibid. 
[He hath power to commit for treaſon, and ſeditious libels, but 


(per Pratt C. J.) not for ſmaller crimes. Jbid.] 


[And a commitment by him for 7reaſonable practices, without ſtating: 


them, 1s ſufficient. Rex v. Deſpard, T. 38 Geo. 3. 7 T. K. 736. 9 


(£ 9.) Preſident of the Council, and Privy Councillors. 
Vide Roy, (E 2, &c.) 


(F) Officers of the Houſehold. 


* the king's houſe are many officers: as, ſteward, treaſurer, 2 5 


berlain, n cofferer, Oc. 4 22 131. 
(G) Coroner. 


Tu coroner is an antient officer of the crown, who ſhall hold 


pleas of things concerning the crown. 2 Inf. 31. 4 Haft. 271. 
And ſhall be, of the county at large, or of a particular juriſdiction; 
as, of the verge, where by the common law the coroner of the any 


does not intermeddle. 4 Co. 46. 6. 


(G 1.) Coroner in the King's n 
By the f. 33 H. 8. 12. the coroner of the king's houſchold ſhalt 


7 ; 
hereafter be named by the lord great maſter, or ww ſteward o the 
houſehold, * * 279 


And all inquiſitions upon view of perſons lain, Tit: ny.” 


houſes of the king, ſhall ever be taken by the coronep ot — houſe- 
hold, without the aſſiſtance of the oy * of any ſhire, by twelve or 
more of the yeomen officers of the kin 


two clerks comptrollers, the clerks of Fe check, and 
or one of 28 on the coroner's * «path 5 *A 2 ad 
n 


+4 


returned by the 
dee martha, 72 


* # 
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Aid fuch inquiſition *y the coroner of the county is void, and ſhall | 
be diſcharged. K. 4 Co. 46. b. ; . 
But, if the ſame perſon be coroner of the verge, and alſo of the 
county at large, an inquiſition before him will be good. K. 4 Co. 
. . 
80, the coroner of the verge ſhall not take an n inquiſition, where 
the fact does not appear to be done within the verge. R. 4 Co. 47. a. 
Tho' the coroner of the county * and it be taken in the name of 


both. Lid. $i 


275 8 2.) Coroner | in a County, v7 


7 emp. R. Alfred, coroners were ordained in every county. 2 1nff. 31. 
And in ſome counties there are ſix, in ſome four, or two, in ſome 


but one; for no o preciſe number is required: 2 Thi: 175. F. N. B. 
163. L. | | 


(G 3.) How choſen.) The coroner ſhall be ons choſen in full 
county by the freeholders, upon a writ de coronatore eligendo. 2 Inff. 
174. By the st. 28 Ed. 3. 6. | | 
And none can preſcribe to make a coroner: Co. L. 1 14. a. 
And therefore, upon the death or amoval of a coroner, a writ goes 
to the! ſheriff to chooſe another coroner, Reg. 177. 4. F. N. B. 


163. M. 
Or, if more are dead, Qc. to chooſe two or more. F. N. B. 164. 4. 


The election ſhall de upon view, or by a poll, as of knights of par- 


liament er verderor s. 
When choſen, the ſheriff ſhall give him the oath to do his office. 


F. N. B. 163. MH. 
And ſhall certify his, election into Chancery. F. N. B. 163. K. 
And being choſen, his office does not determine upon he n | 


of the king. hs th 175. D. 1 Lev. 120. 


(G 4.) Who may be choſen.) By the / W. I. 3 Ed. 1. 10. per touts 
les counties ſoient ęſlieus ſuffiſant hontes coroners, des plus loyals et plus ſages 
chivallers, queux melius ſachent, punt, et violent a cel entender, &c. 

By the ,. 14 Ed. 3. 8. none ſhall be choſen coroner, if he have 
not land in fee, in the ſame county, ſufficient to anſwer all people. 
© © By the ff. 28 Ed. 3. 6: the coroner ſhall be choſen of the moſt con- 

venient and lawful people in the ſame county. 
So, a coroner ought to be of ſufficient ability and knowledge to do 


| bis office. 2 Inf. 1176, 


ſolid. terre in the ſame county. 2 Inſt. 176. Reg. 177: b. F. N. B. 


163, 164. N. © 
Nas where he cannot anſwer the dues in ref ct of his office, the 


county, as his ſuperior, ſhall anſwer for him. 2 4. 175. 4 Inf. 114, 
So, he. ſhall be diſcharged, if he be minus 16 A. 177. 


| F. N. B. TH. N 898 . 1 
* If he be communis mercator. 2 Inft. 32. | 
I, negotive proaupatue, : od - creates vacare non bali ke. 


5 4. F. N. B. 163. 

E r, moratur in extremic n ae e quod officium commede 

* A _ Reg.. CE bs 1 N. 3. 16 N. . If 
. 9 


Vox. V. 


9 
89 £ 


And therefore, he ſhall be diſcharged, if he have not land, cent. 
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If, fit languidus, Enie, or paralyſ, &e. confett. Reg. 1. 4. . N. 2. 


164. N. 
11 he be elected ſheriff or verderor. Bid. 


Yet it is not neceſſary that he ſhould be a knight. K. * B. 12 N. 


(G 5.) Juriſdiction of the Coroner. 


(& 5.) To take an appeal, Ke. ] The court of the coroner is a court 


of record. 4 Inft. 27\. 

And he has ariſdiction with the ſheriff to take an ROY of rob- 
bery, or other felony, in the ſame county, in the county court; by the 
A. 3 H. 7. 1. H. P. C. 171. Vide Appeal, (F— 4.) 

And ſuch appeal may be by bill. H. P. C. 171. 2 bel. 32. 


So, by the /f. de o- coron.. he may take an appeal of rape. Semb. | 


H. F. C. 171. 


And upon ſuch appeal whe coroner alone is . tho? by the 


A. V. 1. 10. the ſheriff has the counter-rolls of appeals and 4 ran 
with the coroner. 2 Inf. 176. 
And therefore, a certiorari to the ſheriff alone, for removing an ap- 
peal, i 3 not well; for it ought to be to che ſneriff and coroner. 2 Inf. 

176. H. 171. 

By the „f. 4 Ed. 1. de off. cor. if the appenl be freſh, and there ap- 

pear apparent ſigns, as effuſion of blood, or open cry, the appellee 
ſhall be attached, and find four or ſix pledges, otherwiſe but two 


pledges. 


On appeal of wounds, the appellee ſhall be kept, til} known if the - 


party will live or die; and if he die, ſhall be kept; if he recover, and 
be maimed, or have a great wound, the appellee ſhall find four or fix 
pledges ; if but a ſmall wound, two pledges. 
One appealed as acceſſory ſhall be kept till the principal is attainted. 
But the coroner ſhall not proceed beyond an entry of the appeal 
and the count, and then deliver it to the juſtices. 2 ft. 32. 
The coroner may grant proceſs to outlawry, but fall. not award 


the exigent. H. P. C. 171. 


(G 6.) By an approver.] The coroner "load may take an n Mpeal 
of an approver of a felony in any county. H. P. C. 172. 


- And the confeſſion of the felony by the _w_ before him i is not. 


traverſable. H. P. C. 171. 


But the coroner ſhall not make proceſs upon Goal | an appeal by an 


approver, but ſhall enter it upon the roll, and ſend it before the 
Juſtices of gaol-delivery, who thall iſſue procels to the ſheriff of the, 
Joreign county to take the appellee. H. P. C. 272. 


* 


(G 7.) Aljuration.] The coroner mall ae the abjuration of. him | 


that * a 4 32.4 in che 1 or 7 e _— By the | 


Lion (C). 
And ſuch abjuration i is not raerfble. . P. C. . LT”. 


{ G 8.) ; of priſen.] The coroner may inquire of breach of Lu 


_ 


Priſon, Semb. H. P. C. 171. 


And ſhall take the confeſſion of fuch breach of wins which is not. * 4 


traverſable. Bid. | (TH 
* i Wn: C 
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8 9 oy me By the J. 4 Ed. 1. ds off. « cor. the coroner 

ought to inquire of treaſure-trove, who the hinders, and who fas 

of it, c. in the ſame manner as of death, _ 15 
And the perſons ſuſpected may be attached, | 


60 10.) Wreck.) The coroner, has juriſdiftion upon. an arm of | 
the ſea, where a man may ſee from one ſhore to the other. H. P. C. 
171. 4 Inft. 140. 2717. 

By the ff, W. 1. 3 Ed. 1. 4. the coroner ſhall ſeize the wreck, and 
ſee it valued, and delivered to the town. | 


So, by the ft 4 Ed. I. de off. cor. 
(G 11.) To take .an indictment.) By the /. A1. Ch. 9 H. 3. I. 


nullus coronator teneat placita corone neſtre. 
But by the /. I. 1. 3 Ed. 1. 10. coroners takin attachent et re- 
preſentent les plees de la corone. 
By ff. 4 Ed. 1. de office coron. the coroner, when certified, ſhall 90 
. to the place where any is ſlain, ſuddenly dead, or wounded, and 
command four, five, or ſix, of the next towns, to appear before him 
at a certain place, and by their oaths inquire, if they know where the 
perſon was ſlain, whether in a houſe, field, bed, tavern, or company, 
who guilty, or who preſent, men or women, and of what age; 
whether ſlain in the field or wood, where found, or brought thither, 
and how, on horſe or cart, if known, or a ne and where * 
lodged laſt. 
do, if a man die in priſon, the coroner ſhall make inquiry. H. P. . 
170. Fl. 1. c. 26. .. 5. 
If any are found guilty, they ſhall be committed, and thoſe preſent, 
| tho” not guilty, ſhall be attached till the coming of the Juſtices. And 
the coroner ſhall go to the houſe of the guilty, and inquire what goods, 
and what lands he hath, and of what value, and when valued deliver 
them to the townſhip, who ſhall anſwer for all. 
And after ſuch inquiry, the deceaſed ſhall be backed” RT th 
nd horſes, boats, carts, Cc. which are deodands, ſhall be valued 
and delivered to the townſhip, 
So, that the coroner, notwithſtanding M. _ 17. may take an in- 
dictment upon the death of a man. 2 1½fl. 3 
But only upon the death of a man, not for — felony. 4 H. 27 t. 
And this ſhall be, /uper viſum corporis, otherwile it is void. 4 Haft. 
118 H. P. C. 10. 
And the body (hal be dug up, if it be interred before the coming 
* of the coroner. H. P. C. 170. 
And the townſhip ſhall be amerced for the interment, or ſuffering 
© the bod iy to putrify, before the coroner be ſent for. Bid. 
So, if an iudictment ſuper viſum corporis be inſufficient, the coroner 
may dig up the body to take another indictment. K. 2 K. 3. 2. 
But after being long buried, the coronex cannot dig it up, without 
leave of the court. R. 1 Sal. 377. 
: ; 5 If the body cannot be viewed, juſtices of Fer- ſha!l ae 8 
H. r. C. 176, R. 2 Rol. gs: l. 30. | 
Wee. Or, juſtices of cyer and terminer. D. 1 Vent. 182. 
Or, B. R. may appgint commiſſioners to inquire. , hide 
Or, the "oY * may 7 D. 1 Ven. 353. 
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7 Tue coroner ſhall inquire of the flight of the felon. H. P. C. 170, 
And ſuch preſentment is not traverſable. H. P. C. 170. Per 

Hale, 1 Vent. 239. Per Cur. 1 Vent. 278. | 

By the /. 3 H. 7. 1. he ſhall i inquire, if the town permitted the 

felon to 3 

By the /. 1 & 2 Ph. & M. 13. the coroner may bail as deſore, and 
han Fre the examination of the felon and I, and ſhall cenify 
them to the next gaol- delivery. 


(G 12.) 1 By the f. 3 *. 7. 1. the coroner that certify 
an inquiſition at the next gaol-delivery on pain of 5/. , + 

By the „f. 1 & 2 Ph. & M. 13. on an inquiſition for murder or 
' manſlaughter, or acceſſary before, the coroner ſhall put in writing 
the effect of the evidence given to the jury, and ſhall bind over the 

evidence to the next gaol-delivery, on pain of being fined by the 
judge, and then certify fuch obligation and inqufſition. 
[The coroner, on returning 52 de ſe non compos, is not obliged to 
return the depoſitions, Coroner of Weſtminſler's Cafe, P. 10 G. 2. 
"$7. 1093] ; 

But the coroner need not take an inquiſition ex officto, ra he be not 
required. R. 1 Sal. 377. | 

If there are ſeveral coroners in a county, any of them ay take an 
inquiſition of the matters aforeſaid. H. P. C. 172. 

But the firſt inquiſition ſhall ſtand. Did. | 

And upon ſuch an inquifition proceſs lies to an outlawry. K. 
2 Leb. 200. 

The inquiſition need not ſay, that the jury came out of the four 
next towns. R. 1 Sid. 204. 

And if it finds a deodand, it is rod, tho* ſuper n, is not 
repeated. Bid. 

And tho' the word præditt. is bling Bid. 

And tho? it does not ſhew the place of the death. Bid. 

Tho' it has words ſuperabundant. R. 3 Med. 100. 

And if it finds the ſubſtance, tho” defective in form, it may be 
amended. R. 1 Sid. 225. 259. 3 Mod. 101. | 

As, if it omits, hat be 15 himſelf into the water, if it be found, 
Felonice ſubmerſus eff. R. 1 Sid. 259. 

Or, omit the word, murdravit, if found a felonious killing, Per 
Twijd. 1 Sid. 259. Per Hott, 1 Sal. 377. 

But it ſhall not be taken by intendment : and therefore, if found, 
quod A. jugulum ſuum felonict et ut felo ſecuit, without faying, that i aß 
mortal, and that he died thereby, it is bad. R. 1 Sid. 377. 

If found, qued A. felonicꝰ put himſelf in rius et ſeipſum emergit, et fe 
fe murdravit ; for, emergit, imports, that he Came out of the river. 

K. 2 Lev. 140. 

An inquiſition ſuper viſum in is not traverſable. Carib. 72. 
2 Lev. 140 

[Inquiſition per viſum corporis of a man that hanged himſelf ; 
filing of it ſtayed, on affidavit that the man died five years before, and 
the coroner only dug up a ſkull, which he aſſured the jury he kn. 
to be the deceaſed's, and thereupon . e was takes. 3 75 Ys. 2 
v- Bond, H. 3 G. Str. 22.] bel 

An  inquilition may be ar bo 11 there be proof of A miſdemeanor 2 


— 
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in the coroner 3 2s, i refuſal of evidence, Ge. 1 Vent. 182. Per Cur. 
1 Vent. 342. 3 Mod. 80. | 


CIf in an inquiſition ſuper viſum corporis, the year of our Lord in the | 


caption-is in common figures, it ſhall be quaſhed, for it ſhould be in 
words at length, or at leaſt in Roman numerals. Rew v. Phillips, I 
66G. Str. 261.] 

Or, if it finds a man felo 4 5 it may be traverſed. Per Hale 


1 Vent. 239. Per Cur. 1 Vent. 278. R. 2 Jon. 198. 2 Lev. 152. 
And after an inquiſition quaſhed, the coroner ſhall take a new in- 


queſt ſuper viſum corporis. 1 Sal. 190. 
[A new inquiſition ſuper vi/um corporis may be taken by leave of the 
court, but not without. Rex v. Saunders, P. 5 G. Str. 167.] | 


[The court will make a rule to take up the body, on firſt inquiſ i- 


tion being quaſned. Anon. M. 9 G. Str. 533. 
But a melius inquirendum will not ; granted. Per Hale, 1 Vent. 
182. Semb. 2 Fon. 198. unleſs it be for a mise in the coroner. 
3 Mod. 238. Carth. 72. - 

And an inquiſition that acquits a man ſhall not be traverſed. Per 
Hale, 1 Vent. 239. 5 5 

Yet, upon miſdemeanor in the jury, a melius inuirendun ſhall * 
granted. Semb. 3 Mod. 80. 


So, ypon a miſdemeanor in the coroner, and then a melius OY | 


rendum goes to the ſheriff, or commiſſioners, or juſtices of aſſiſe, who 
ſhall take examination upon affidavit, not fuger Mn Corporis. K. 
1 Sal. 190. 2 Lev. 141. 152. 

And a melius inquirendum, not being ſuper d corporis, may be 
traverſed. Carth. 72. 2 Lev. 141. 

[The coroner may take an inquiſition on board a man of War, lying 
enfra corpus comitatus, as in Porſſinouiſ harbour; and if he is oppoſed 
by the captain, an information ſhall be granted. Kex v. So/gard, T. 
11 C. 2. Str. 1097. Andr. 231.] 

If the coroner omits to take an inquiſition upon an untimely death, 
it may be done by juſtices of gaol-delivery, oyer and erminer, or of the 
peace; but it muſt be openly ; (qu. if notice is not neceſſary, for it is 
an office of intitling ?) and if ſecretly, it thall be quaſhed, Rex v. 
Killinghall, M. 30 G. 2. 1 B. M. 17. 

[By flat. 25 G. 2. c. 29. for every inquiſition on a body, (not in 
. priſon,) in any place ſubje& to county-rates, coroner ſhall be paid 

205., and gd. per mile for his journey. 
45 [But where they do not contribute to county-rates they are not en- 
* Fg thoſe fees. Rex v. Weſt Riding of Y: orhſbire,. ad. 37 Geo. 3. 
72K. 5. | 

[For inquiſition on body dying i in priſon, what quarter ſeſſions ſhall 
allow,: not exceeding 205.] T 

[For a body flain he ſhall have alſo 13 5. 4d. by 3 H. 7, I 

Wt he takes Raney he is guilty of extortion. ] 


( 13;) Proceſs to coroners.] Proceſs ſhall be direfted to the 


coroners, where the ſheriff is a party, 3 or defendant, 
Or, if the ſheriff be couſin to the plaintiff or de fendant. | 


2 4 A Or, if the array be quaſhed for partiality of the ſheriff. 
9 But if the lheriff 905 dead or n proceſs does not go to the . 


eee. 
0 1 3 | „ ; So, 


Tag, 
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80, if any A goes to the coroners, all ſubſequent — ines 


to them, thoꝰ the ſheriff be removed. R. Mo. 356. 422. 


And if * ſubſequent proceſs be to the new ſheriff, it 1s error. 5 


R. Mo. 356 


And call not be helped after PT by the ff. 32 H.8. 30. Which 


remedies the miſawarding of proceſs. R. Mo. 356. 


Yet, proceſs to the coroner, where it ought not to be, i 1s aided by 


the /i. 32 H. 8. R. Dy. 367. a. 


(G 14.) Coroner, how puniſhed, 
(G 14.) For miſdemeanor in Fee By the /. 14 Ed. 1, enen. de i ing. 


ſuper coron. the inquirers ſhall command the ſheriff to ſummon the 


coroner or his heirs, and all his bailiffs and beadles, and ſhall ſwear 


the bailiffs to return eight men out of every town, fix out of each 
village, and four out of eachghamlet, out of which number the in- 
 quirers ſhall ſwear twelve, to make true preſentment on ſuch articles 
as they ſhall give them, viz. 

GSi coronator perſonaliter accgſſerit ard officio faciendo de omnibus muraris, 
felonits, aut alium uhſtituerit, et quoties, et quem. R.. 


Si gratis acceſſerit quoties reguiſitus, vel aliquid petit, aut receperit. id. 


Si catalla felon. legaliter fuerint appreciata, et willate liberata. bid. 


Si munerg accepit pro falſs inquiſitione faciendd, catallis appreciend. ad 


minorem valorem. Mid. | 
Si catalla falſe irrotulavit, aut hel detinuerit. Bid. . 
Si appella falſo fecerit irrotulari, vel de rotulis extrahi. Bid. 


Si guid acceperit de villatd ubi fecerit ingu f itiones, vel de e = 


mortuorum. Fl. J. 1. c. 18. 
Si aliquem attach, ut ipſum grovaret. Bid. 
De theſauro invento. Ibid. 


Si officium ſuum in omnibus, fine F004 et gratir, feerit, 8&c. Ibid. 


Et ji toronator coram eit conviftus fit de prædict. vicecomiti liberetur 
donec manucapt. fit ad ſatisfaciend, regi, & c. Did. 

By the ,. 3 H. 7, t. if a coroner neglect to make inquiſition, or 
certify it, he forſeits 5/, 

If he refuſe to execute his office, when ſent 1 he ſhall be fined 

and impriſoned. H. P. C. 170, 

[On inquiſition on one that hanged himſelf, jury ſatisfied of his luna- 
cy, coroner tells them finding him ele de ſe was matter of courſe, and 
thereupon! they find accordingly ; afterwards hearing what the con- 
ſequence would be, they apply to coroner to take the verdict lunacy; 
he drew up the ries ee ſo, and they all ſet their hands and ſeals. 
But on certiorari, he returned the firſt inquiſition, and the court 
$16 filing, and committed coroner. Rex v. V. algfield, M. 4 G. 

tr. 69. 

« [If a coroner miſbehaves, or lives out of the county, on petition 

from the freeholders, and affidavit of ſervice at his laſt place of abode, 


the court of Chancery will iſſue a writ de coronatore exonerando ; but 
the new one muſt be elected by the en. Freeholders of Wars |, 


| wick, T. 1744s 3 Atkyns, 184.] . 


[By flat. 25 G. 2. c. 29. coroner coed of extortion, wilful 


negle or miſdemeanor, ſnall be en 
Vide eff. ha 12.) 
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{G 15.) For taking fees not due.) So, by the ff. W. 1. 10. nul 


coroner reins demands, ne preign. de nulluy or faire fon office, ſur yu 


de la greeve forfeiture al roy. 
And this was in affirmance of the common law. 2 Inft. 176. 


And therefore, where a coroner takes 25. 6d. for himſelf, and 25. 
for his clerk, before he will view the body, he ſhall be fined. 3 Inft. 
J 
I 3, o, by the f. 1 H. 8. 7. he ſhall take nothing when any is dead by 
miſadventure, on pain of 40s. 
And therefore, in ſuch caſe, he ſhall not take the fee allowed by 
the ff. 3 H. J. 1. 2 Infl. 176. Vide infra. | ; 
By the ft. 1 H. 8. 7. juſtices of aſſiſe, or of the peace, may hear 
the offence by examination or preſentment. 


But a coroner may take the cuſtomary payment of 1d. from ever 


towu that comes to the eyre; for it is a payment due in reſpale of his 
office, and not for doing his office. 2 Tf. 176. 

So, by the ff. 3 H. 7. 1. he ſhall have 13s. 4d. on every inquiſi- 
tion taken on view of a body ſlain, out of the goods of the murderer, 
or if he hath none, out of the amerciament of the townſhip for the 
eſcape of the felon. Vide * 

(G 16. ) Exemption. A coroner is exempted from ſerving on 
ander A 191.J 5 


(H) ExaQtion by an Officer; what ſhall hw 


80. exaction by any Deer, will be a great miſpriſion. Vide Ex- 
tortion. N 
If it be for taking a fee not due, or beben it be due, or more chan 
is due. 
If it be by any other exaction. 
And therefore, no bond or writing may be exacted from the ſub- 


| eQ, to the king or other perſon, to do that, which by law he is bound 
todo to the king; and ſuch bond, &c. will be you, and the defendant. 
ſhall plead dures. 3 [nft. 149. 
By the J. 1 Ed. 3. 2 fel. 1 5. (now expired) it was prohibited, that 
any of the king's council, or miniſters, ſhould exact a bond of any 
ſubject, to come in arms to the king, when ſent for. | 
And ſuch bond is to the diſhonour of the king ; for every ſubject | 
9 to do the king his ſovereign al} ſervice Auge compulſion. 
3 Inſt. 149. 
hs biſhop, or other eccleſiaſtical judge, or miniſter exact a bond 
or oath not warranted by law, the bond is void, and it will be au 
offence finable. 3 It. 149. fl 
If the clerk of the eſchcator leize lands purchaſed by A. till a fine | 
paid, 12 Co. 127. | 
If the bailiff of a wapentake omit a proclamation, which ought to 
. be made, whereby the inhabitants of a town, not having notice, are 
amerced for not appearing at the wapentake. bid. 
If a biſhop conſtrain an archdeacon, Cc. to compound with him. | 
2 not to retain cauſes by prevention. 3 5 1 5 
| Ds Eb 
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(I) Bribery, what ſhall be. 


FF an officer in a judicial office takes, of any other than the king, 
| any fee, penſion, robe, livery, gift, reward, ar brocage for doing 
his office, or colore officit, except meat and drink of ſmall valuè, it will 
be bribery, and a great miſpriſion. 3 Ist. 145. | | | 
By the f. 20 Ed. 3. 1. juſtices ſhall be ſworn, while in office, not 
to take fee nor robe of any but ourſelf, nor to take gift or r:ward by 
themſelyes or other, privily nor apertly, if any that hath to do before 
them, except meat and drink of ſmall value, nor ſhall be of counſel to 
great or ſmall, where we are party, &c. on pain to be at our will, body, 
lands and goods, &c. | 1 Ee. 
And this extends to impriſonment and fine, but not to life. 3 Vf. 
146. 8 „ Hu” 6 5 22 
By the /f. 11 H. 4. Nu. 28. (not in print) no chancellor, treaſurer, 
keeper of the privy ſeal, king's counſellor, king's ſerjeant, or any 
| Other officer, judge, or miniſter of the king, taking fees or wages of 
the king, for their offices, ſhall take any gift or broc-ge of any, upon 
pain to anſwer to the king the treble, and ſatisfy the party, and to be 
puniſhed at the king's pleaſure, and diſcharged from his office for 
ever, and any one may proſecute for the king and himſelf, and ſhall 
have a third part of the ſum recovered. Bid. Sn 155 
Extortion may be by a judicial or miniſterial officer, but bribery 
only by a judicial officer, eccleſiaſtical or temporal. 3 It. 147. 
And tho' the bribe is. ſmall, the miſdemeanor is great. Bid. 
So, bribery may be taken calore officii, tho! no ſuit be depending; 
as, if the chancellor, treaſurer, &c. make a cuſtomer, or other officer 
of the king, for money given; for he ought not to take any thing. 
3 | . | Wo -S. 
Or, if he take a gift, Cc. in any matter referred to him by the king. 
So, if the ordinary, having power to grant adminiſtration to the | 
widow or ſon of a deceaſed, take money to prefer the widow, or & | | 


contra. Tbid. | g 4 
. | 
(K) How an Office. ſhall be loſt, 
(K 1.) By Sale within the St, 5 C 6 Ed. 6. 16. Fl. 
BY the ,. 5 & . Bd. 6. 16. if any perſon bargain or ſell any office _ 
or deputation of:it, or any part of it, or take any reward or pro» | 
8 8 or indirectly, or any bond, c. for any office, &c. which ri 
concerns the adminiſtration or execution of juſtice, or the receipt, — 
comptrolment, or payment of the king's treaſure, c. account, au- 
ditorſhip, or ſurveying any of the king's honors; manors, &c. or = 
cuſtoms, or atteydance in the cuſtom-houſe, or the keeping of any 
town, caſtle, c. uſed as a place of ſtrength or defence, or any clerk- is 
ſh p in any court of record, &c. he ſhall forfeit his right, intereſt, Sc, 8. 
in ſuch office, deputation, or gift, or nomination to t.. | 3 
And he that gives any money, reward, Sc. or any bond, promiſe,” i. [4 
Sc. for ſuch office, deputation, &c. ſhall thereupon immediately be a "os 
diſabled perſon to have or enjoy it; and ſuch bond, c. ſhall be void. ” 
And this ſtatute extends to all offices, which goncern the agmini- © _- feat 
| „ 2 tion 4 "4 W for 
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jon or execution of juſtice z as, the office of chancellor of a biſhop z 
— — — caſes, his office concerns the ad. 
miniſtration of juſtice, and offices in the fpiritual court are within 
the ſtatute, as well as offices in the courts of common law. R. 2 Gro. 
269. 3 Lis. 148. 12 Co. 78. 5 : #7 5 | ; |: 5 
So, the office of regiſter or commiſſary. 2 Cre. 269. 3 Lev. 2809. 
2 Vent. 267, [Layng v. Prim, C. P. E. 18 Geo. 2. Willes, 571. 
Or, ſurrogate. 2 Ca. Ch. 42. 2 ONS 
So, all officers, which concern the king's revenue ; as, the office of 
cofferer of the king's houſchold. Co. L. 234. a. 1 Rel. 236 3 Inf. 


J . x 5 
; Tue auditor of Wales. R. Sal. 468. 
" Surveyor of the cuſtoms. 2 And. g 55. | | 
To be clerk of the fines to a juſtice in Wales, who has power to 
take fines. Per Co. Goldſb. 180. DD | 
So, it will be within the ſtatute, if a man for money, r. ſur- 
render ſuch an office, to the intent that the king may grant it to an- 
other. Co. L. 234. a. R. 2 And. 57. Dub. 1 Rol. 157. 236. 
So, if an officer make a deputation of the office to A. rendring out 
of it ſo much per annum to him. R. 2 Ca. Ch. 42. . 
Rendring a ſum in groſs, generally, without regard to the ſalary or 
profits. R. Sal. 468. Mod. Ca. 234. R. 2 And. 57. Vide infra. 
Tho? the profits always amount to more than the ſum reſerved to be 
paid by the deputy. Mod. Ca. 234. 5 c | 
So, if the baily of the Savoy demiſe bona felonum, &c. which belong 
to the office, to B. and make his deputy, rendring ſo much per an- 
num. Semb. 2 Lev. 151. 3 „ 
A contract with the warden of the Fleet (who held only for life 
under the crown), that for a ſum of money he ſhould ſurrender the 
office to the king, to the intent that he ſhould procure from the king 
a grant of the office to the purchaſer, is void, tho? that office has been, 
and may be granted to a ſubject in fee, Huggins v. Bambridge, 
C. P. H. 14 Geo. 2. Willes, 241.) | 
So, an * es for performance of covenants in an indenture, 
will be void, tho' there are other covenants beſides thoſe, which relate 
to the ſale of the office. R. 2 And. 57. 108. | | 
If an office be void by force of the. ſtatute, the nomination belong 
| to the king. K. 2 Vent. 267. Vide Forfeiture (C). 
1 And the king cannot diſpenſe with a perſon diſabled by the ſtatute 
to enjoy ſuch office. 3 Inf. 154. 3 „ | - 
But the ff. 5 & 6 Ed. 6. 16. does not extend to an office of inhe- 
ritancegor the office of keeping any park, houſe, manor, garden, 
- -— ebale-op ret. > he bes | 
Nor, to an office in the gift or grant of the juſtices of B. R. or 
C.. B. or juſtices of aſſiſe. 3 f | 
So, an office for life or years, derived out of an office of inheritance, 
is not within the ſtatute. R. 2 Lev. 151. [3 Keb. 552. 65g. 678. 
S. C. . Huggins v. Bambridge, C. P. H. 14 G. 2. Willes, 241.] 
__ [This exception in the ſtatute extends to thoſe offices only of which 
.  ſuljeFts are ſeiſed of eſtates of inheritance. Bid. 
Tho the fee of the office be in the king. Bid. | 


5 ©, So, the fale of the office of bailiff of an hundred is not within the 


WM | fatute for it is not an office of truſt, nor concerns the adminiſtra 
of 4% b * fon uftice. 4 Leo. 33.7 | | 95 8o, 
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„So, it will not be within the ſtatute, if a deputy. gives a ns to 
pay a moiety. of the profits to his principal, for it amounts only to an 
allowance of the other moiety to the deputy for his trouble. R. Sal. 
| 466. [Com. 1. S. C. J ; 
Or, a ſum in groſs out of the profits; for if the profits do not 
amount to it, it ſhall not be paid. R. Sal. 468. Med. . 234. Vide 
ſupra. : 
| 40, a leſs ſum certain, where the ſalary i is certain. R. Sal. 468. 
Hod. Ca. 234. 
[A bond given by any of the officers mentioned in the ſtatute, for. 
ſecuring all the profits of the office to the perſon appointing, is void 
by that ſtatute. Layng v. Paine, C. P. E. 18 Geo. 2. Willes, 571.] 
[So, is a bond given by ſuch an officer to ſurrender whenever td 
perſon appointing choſe. 1:4. ] | 
So, by the /. 5 & 6 Ed. 6. 16. all tha, by an offender againſt, 
that ſtatute before removal from his office, ſhall be good. |, 


(K 2.) By Forfeiture. 


: Bo, an office ſhall be loſt by forfciture : as, if he break * condi> 
tion annexed to it by law, by on. vr or abuſer, 11 Ed. 4. 1. 5. Vide 
Condition, (S 1, 2.) 

As, if an officer of juſtice, as a recorder, Se. refuſe attendance 

upon a ſummons, at the court. R. Sal. 435. 

If the 4g of B. R. refuſe or neglect to attend the court. R. 
39 H. 6. 34. 5 
If the ent at arms neglect his 3 upon the lord chan- 

cellor. Mo. 193. 
bf the clerk of the Ggnet does not attend in his waiting month. 

I 81. 

But non-attendance will not be a forfciture, where he had lawful 
licence for his abſence ; as, if the king gives a licence to a ſerjeant at 

7 for not attending the chancellor, tho' it was only by parol. R. 

; 0 193. N 
So, if an officer be impriſoned] for a ence | in his office, non- 

attendance during his impriſonment i is no forfeiture. Semb. Cro. Car. 


wk Videpoft. (K 8. 11, Sc.) 


(K 3.) By Miklenieanor-i in his Office. 


80, if he commits a miſdemeanor contrary to the nature of his 
office: as, if 4 gaoler of a priſon be guilty of extortion. R. 2 Lev. 
71. Vide Condition, (8 1,2.) | 
Or, ſuffers two voluntary leaps . 3 Lev. 288. Adm, Dy. 251.6. 
9 Co. 96. R. 39 T. 6. 33.b. EC 
So, craſſa neg ligentia imounts to a voluntary eee; as, if he unlock : 
his doors and go away. Cro. Car, 492. - 32 
If a ſearcher be abſent, and has no deputy at the port, where a Oi 
lades or unlades. R. Cre. Car. 492. | ; 
F 2 a . eſcape is not a forfeiture of bis office 39 * 6. 327 .b. | 
ul. 5 "7 „. 12 
Nor, a ſingle eſcape, tho! it be voluntary. 39 H. 4 33. 74 7 4 
The book ſays, that an eſcape. ſhall not be intended voluntary, if. 7 2 
it be not ſo found by. rerdia, or e confeſſed * the . 2 
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| that a ſingle eſcape does not forfeit the office; but it does not fay, 8 
that a ſingle eſcape is not a ſorfeiture, if it was voluntary. 39 H. 6. 
I non-uſer, or abuſer, of an office, by him or his deputy, forfeit | 
the whole office. Pal. 86. . _ „ AS Rae 
And the default of the deputy ſhall be charged upon the principal 
officer. Dy. 238. b. Semb. 3 Mod. 146. We” 8 
So, if a maſter directs his ſervant, or deputy, to do an unlawful act, 
and he excecds his authority, the maſter ſhall anſwer for him. Ao. 
777. ä e 2 : 5 | Fo 
But a tortious act of a ſervant, or deputy, does not affect his maſter, 
who gives authority for a l2wful act only. Semb. Mo, 777. R. Me. 
787. ; ; : 5 : — 
[The court are empowered by fat. 27 Geo. 2. c. 17. to remove a 


perſon from the offices of clerk of the papers, and clerk of the day 


rules in the King's Bench priſon, on account of his non- xeſidence with- 
in the priſon. In the matter of Bryant, T. 32 Geo. 3. 4 T. R. 716. 
H. 34 Geo. 3. 5 T. X. 509,] —_ I „ 


| (K 4.) By Non-attendance upon the King in his Wars. 

So, by the ff. 11 H. 7. 18. if any within the realm, having office 
or fee by the king's grant, attend not on him in perſon, when the 
king goes to his wars in perſon, he ſhall forfeit his office, &c. unleſs 
by the king's ſpecial licence or ſickneſs, or other let, by which he 
coul not come, duly proved, he be prevented. 

And this act is perpetual, and did not determine by the death of 
H. 7. Dy. 211. a. i „ 2073 

And the licence, as well as ſickneſs, or other impediment, ought to 

be duly proved. Dy. 211.6. ; | 

But, by a proviſo in the ſame ſtatute; it does not extend to a ſpiritual 
perſon, the maſter of the rolls, or other officer or clerk of Chancery, 
juſtices of either bench, barons of Zxchegquer, or officers or clerks of 
thoſe places, nor to the king's attorney, ſolicitor or ſerjeants, nor to 

| the clerk of the council, or any in the king's ſervice in Berwick or 

Carliſle. | | 3 | | 

So, it does not extend to an officer, who had not his office by a 
grant of the ſame king, but of his predeceſſor. R. Dy. 211. 2. 


(K F.) By Acceptance of another Office incompatible. 


5 


(K 6 


„ — 


--- $0, an affice may be loſt by deſtruction of the thing to which the 


FT Car, % Hut. $6, K n 4 „ If ; 
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If a grant be to 4. to be ſteward of a manor, and afterwards the 

manor is diflolved. Cro. Car. 60. Hut. 87. ” Oo 
If a corporation be diſſolved or ſurrender, the office of recorder, 

town-clerk, &c. is gone. Hut. 87. ; 5 | 
But if the king, or another, grant to an officer a collateral fee, as 

20 J. per annum for his life for the exerciſe of his office; that does not 
determine by deſtruction of the thing to which the office belonged, - 

Cro. Car. 60. Hut. 87, e 

(K 7.) By Neglect of Oaths and Sacrament. 

So, by the ff. 25 Car. 2. 2. all admitted into office, civil or mili- 
tary, or who ſhall receive a ſalary, fee, Oc. by reaſon of a patent from 
the king, or have a place of truſt under him, or by his authority, or 
by authority derived from him, in England, Wales, or the navy, or 
Jr or Guernſey, or admitted into ſervice in his majeſty's or royal 

ighneſs's family, ſhall take the oaths of allegiance and ſupremacy the 
next term (the time enlarged to ſix calendar months after admiſhon, 
or return from abroad, by g Geo. 2. 26.) after admittance in Chancery 
or B. R. or at the next quarter ſeſſions of the place where he reſides, 
between nine and twelve in the forenoon. Vide Allegiance, (B 1, &c.) 

And ſhall receive the ſacrament, &c. in three months after ſuch 
admittance, in ſume public church, on the Lord's Day, G. | 

And in the court where he takes the ſaid oaths, ſhall deliver a cer- 
tificate of receiving the ſacrament under the hands of the miniſter and 
churchwarden, and make proof thereof by two witneiles on oath : and 
at the ſame time ſhall make and ſubſcribe the declaration againſt tran- 
ſubſtantiation. | | EE. | 

And a perſon, who neglects fo to do, ſhall be ip/o facto incapable 
of the office, c. and if, after ſuch neglect, &c. he execute the ſaid 
office, being convict on information or indictment, he ſhall be diſ- 
abled to ſue in law or equity, to be guardian, executor, or adminiſtra- 
tor, to take a legacy or deed of gift, to bear office in England or 
Wales, and ſhall forfeit 500 J. to be recovered by him that ſhall ſue in 
action of debt, information, &c. in any courts of W:fminfler. | 
On tender of any perſon to take the oaths, the court is enjoined to 
adminiſter them, and the names of the perſons taking them ſhall be 
ünrolled in rolls to be kept for that purpoſe, Cc. 

By the f. 13 & 14 . 3. 6. and 1 Ann. 22. all ſuch perſons, and : 
all eccleſiaſtical perſons, members of the univerſity of the foundation, 


* 


being of the age of eighteen, tutors, ſchoolmaſters and uſhers, 1 

preachers in ſeparate congregations, ſerjeants, barriſters, advocates, « Cc 

Cc. ſhall take the oath of abjuration at the times and under the pe- t. 

nalties aforeſaid. And this was confirmed by the ff. 1 Geo. 13. LAnd -b 

extended to high conſtables.) | | 

And they may take the oaths, make certificate of receiving the 

ſacrament, &c. in C. B. or Exchequer, as well as Chancery, B. R. or 3 

quarter ſeſſions. | | | | 7 ch 

And by the /. 1 Ann. 22, may do it at the next term or quarter de 

th 


ſe ſſions, tho' above three months after admiſſion to the office. 
An information lics for refuſing to qualify himſelf for an office, tho 


be be qa diſſenter. R. per two J. Eyre cont, Shin. 5 14. 33 
Bot by the /. 25 Car. 2. 2. it is provided, that the act ſhall not ex- 


tend to an high or petty conſtable, overſeer, churchwarden, ſurveyor, 
0 nut 3 


: | , 
| 7 


en >: 


or like inferior civil officer, nor to the ofbes ot 2 Coon park-keeper, | 


| bailiff of a manor, or the likg private office. 
And therefore, nes to a cenſor in the cobra of phyſicians. | Dub. | 


Carth. 478. 
[The common benden of a ah are not obliged to take the telt. 


Borough of Chriftchureh, H. 2 G. 2. Str. 828.1 


(K 8.) Who mall take ada of a Forfeiture. 


If an office be forfeited, the king, generally, ſhall have the advan- 
tage of the forfeiture : and therefore, where a ſtatute makes an office 
void for any cauſe, the king thall have the forfeiture. 3 Lev. 299. 
Vide poft. (K 11, Cc.) 

So, where the ff. 5 & 6 Ed. 6. 16. Lays, if any bargain and ſell, 
Sc. any office, Oc. he ſhall forfeit his right, &c. if any archdeacon 
of the patronage of a biſhop, ſell, &c. whereby the office is forfeited, 
the king ſhall grant it, and not the biſhop or archdeacon. g Liv. 

-289. 

But generally, a forfeiture by an officer for life or years, derived 
out of an eſtate of inheritance of the ſame office, ſhall be loſt only as 
to himſelf; and he who has the inheritance ſhall take the amg. | 
2 Leu. 1. K. 3 Lev.288. 39 H. 6. 34. a. a 

As, if a parker in fee grant the office to B. in tail for life, Ge. who 
breaks the condition annexed in deed or by law, he who — fee 
ſhall have the oflice. R. Mo. 707. 


(K 9.) So, an Office may become void by Surrender. 


S8o, an office may become void by ſurrender: as, if an officer ſur- 
render his patent in Chancery. 11. Ed. 4. 1. b. Vide Patent (G). 

So, if he ſurrender, in perſon in court, the office of comprroller of 
the pipe to the chancellor of the Exchequer, preſent in court, who 
grants it to another in court, all will be good without any writing, 
except 2n entry in court. . Hard. 476. 

But if the patent itſelf be not ſurrendred to be cancelled, nor a 
. vacatur entred of the inrolment, nor an entry made of the ſarrender 
in the life of the maſter of the rolls ; tho' there be an entry upon re- 
cord, that it was ſurrendred _— the maſter of the rolls, it is not 
a good ſurrender. R. Dy. 19 
; 80, if an officer ſays — 84 a . in Chancery, chat he ſurrenders 
bis office, who accepts it, and makes an entry, quod tali die A. venit 
coram me et f ſurſum reddidit officium, &c. into-my hands to the uſe of 
the king; it is not ſufficient, without e of the wen patent to 
be cancelled. Sem. Dy. 176. | 


(K 10.) By the Death of the King. 


bub 5 common law, all patents of juſtices of B. R., C. B., Ex- 
chequer, ſheriffs, eſcheators, commiſſioners of oper and/termmer, gaol- 
9 of the Pace mtornep-genersl, determined by the. death of 
the king. 
5 lince the /f. 5 4.6. 7: R. ber al the F. t Elia. 1 4nd. 44. 
1 en 79. 7 EE 
hut hy the . 7 & 8 W. 3. 27. J 21. no commiſſion, chill. or mi- 
| kar i ſhall determine by the death of the king, his heirs or honed: ; 
. | ſors) 
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- but mall continue ſix months after ſuch death, unleſs ſooner 


ſuperſeded, or determined by the next ſucceſſor. 
80, by the /. 1 Ann. 8. no patent, or grant of any office | or employ- 
ment, civil or military, &c. 
And by the /ame fatute, juſtices of aſſiſe, oyer and ee gaol- 
delivery, ai prius, and juſtices of peace may proceed, as if the late 
king were living, but as her majeſty's juſtices, and in her name. 
So, by that flatute, no commiſſion of deleyacy, or review, in cauſes 


eccleſiaſtical, teſtamentary or maritime, or any proceſs thereon, ſhall 
be diſcontinued by the death of any king or queen, but may be pro- 


ceeded on as if ſuch king or queen, were living. 
So, by the ff. 4 Aun. 8. ſ. 8. the privy council of the queen and 


her ſucceſſors ſhall not be determined by death, Cc. but ſhall con- 
tinue to act as ſuch fix months, unleſs ſooner determined by the nent 


| ſucceſſor. [Vide 1 Geo. 2. fl. 2. c. 23. 


80, the lord chancellor, or We lord treaſurer, lord preſt dent, 
lord privy ſeal, lord high admiral, and great officers of the houſehold, 


and every other perſon in office, place; or employment, civil -or mi- 
litary, in England, Ireland, Wales, Jerſey, Guernſey, Alderney, Sart, 


or the plantations, unleſs ſooner removed, &c. , 

So, 5 the f. 6 Ann. 7. ſ. 8. this is extended to the privy council, 
lord ator and other officers, aſter the union. 

[By the %. 1 Geo. 3. 23. the commiſſions of judges are continued, 


notwithſtanding the demiſe of the king.] 


(K 11.) By what Means Advantage ſhall be taken of a Forfeiture. 
(K 11.) By ſcire facias.] If an office be forfeited, the king may 


have a /cire facias to repeal his patent. R. Dy. 198. Vide Patent, 
FF z.) Vide ante, (K 2, 8.) Vide Patent, (F 1, &c.) | 


And, regularly, there muſt be a ſcire ſncias to remove the party, 
where he has the office by matter of record; for he cannot be re- 
moved without matter of record. Dy. 198. a. E. Dy. 211. a. 39 H. 6. 


. the cauſe of forfeiture ſhould be mentioned in the writ. Dy. 5 | 


| 198. b Vide Patent, (F 7.) | 
And a ſcire facias lies before Inquiſition, or office found of the for- 


feiture. Dy. 211. a. 
If the ſcire facias is brought in Chancery, where the patent of the 


office appears upon record ; otherwiſe the forſeiture muſt be ſound by 


_ office, or otherwiſe. R. 3 Lev. 223.“ Vide Patent, (F 7.) 


So, there muſt be a ſcire facias, tho the forfciture incurred by the 
1 3 11 H. 3. 18. for he may have an excuſe for his non- attendance . R. 


211. 3. 


* there muſt be a /cire facias, if itſbe a an office for life. Sal. 466. 


If a ee be brought to repeal a patent, the king cannot re 


all de for iture be tried. R. 3 Lev. 223. 


(xK 12. ) By inguiſition or office.) 80, an ;nquiſition” may be fourd, 


upon a commiſſion out of E wee. under the great ſeal and return- 


able there, of the grant of the office. and the cauſes of — 7 5 


9 Co. 956. Bro. R. 375. 


And upon ſuch inquiſition returned, the king wa) ſeize the ohe, 
6 1 


without a ſcire facias. E 9 Co. 95 96. 


- 
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Ik it be not an office for life. Sal. 466. Vide poft. (K 14. 
And the award of ſeizure, ſhall be in Chancery, tho' he be an officer 
of another court. 9 Co. 98. 4. n 
By office and award of ſeizure, the king ſhall be in poſſeſſion of the 
office forfeited, without writ or commiſſion for that purpoſe. Bid. 
But to ſuch office, or inquiſition, the party ſhall have his traverſe; 


Vide Prærogative, (D 81, c.) R r e 
And if the cauſe of forfeiture be traverſed, the attorney- general 
may join iſſue upon it, which ſhall be tried in B. R. 9 Co. 99. 4. 
And after a verdict, judgment for the king. 9 Co. 160. 
Or, for the officer, quod reflituatur. 9 Co. 103. 5. 


| ſhew a title in the king to the office, otherwiſe it ſhall be quaſhed. 
3 Lev. 288. 3 Mod. 335. . | . 


ted voluntary eſcapes, &c. without ſaying what eſtate he had in the 
office; for, if he had it for life, the forfeiture ſhall not be to the 


336. Sal. 469. | 


or for information only. Sal. 469. 
If it be to entitle, it muſt be certain. Bid. 


is defective. Bid. : 


certainty : as, if an inquiſition be of the forfeiture of an officer in 
B. K., tor ſuch inquiſition is only for information; for B. R. ſhall 
determine of all forfeitures by thei officers. Bid. 2 Bul. 58. 


% 


officer, which amounts to a forfeiture, an information may be exhi- 
bited againſt him. 2 Lev. 71. Vide Information (B). 
Or, upon an indiftment found for ſuch an offence, the attorney- 
general may exhibit an information againſt him. Dy. 151. 6. 

But, upon a ſingle inſtance of neglect, the court does not uſually 
grant an information. Sal. 467. T.. 

To an information, the defendant may plead net guilty, 
If the defendant be convicted by confeſſion or verdict, the office 


other proceſs againſt him. Dy. 15 1. . 


[ K 14.) When, without office, or ſcire facias.] So, where no free - 
hold or intereſt is to be deveſted out of the party, or veſted in the 
king, the king may take advantage of the forfeiture, and make a grant 
of the office, without inquiſition, or ſcire facias : as, where an arch- 
_ deacon ſells the office of regiſter, contrary to the „f. 5 & 6 Ed. 6. 
hereby his right is forfeited, and the grantee diſabled to take, the 
king may grant the office of regiſter to another, without office found 


by 


£."- or ſcire facias ; for the place of regiſter was void, and the archdeaco 


Ih Wn I diſabled to lupply it. K. 3 Lev. 290. | 
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And cannot be ſupplied by a melius inguirendum; for that goes 
only where all that is neceſſary is not found; not where the finding 


or monſtrans de droit, as the caſe requires. 9 Co. 98. a. Bro. KR 398. . 


So, ſuch office or inquiſition muſt find every thing requiſite to | 
As, if the inquiſition finds, that the warden of the Fleet permit- b 


king but to him who has the inheritance, R. 3 Lev. 288. 3 Med. 


So, an inquiſition is to entitle the king, and veſt the office in him, 


But in an inquiſition for information only there needs not ſo much 


(K 13.) By information.] So, upon an offence committed by an 


may be ſeiſed into the hands of the king, without a ſcirg faciar, or 


C 15.) 


| a= Fuftices of Peace, (A 4.— 75. 101.)—Leet, ( 


- _ orricnn, 
E 150 By action. J . 


and difturb him, who has a right to it, in the exerciſe of the office, 
there may be an aſſiſe for the Mela, if he who is diſturbed have the 


freehold. Yide Aſiſe, IB 2.) 
If he have not Gachold, he may have an dien upon tht caſe. 


Vide Aion upon the Caſe for Difturbance, (A 5.) 
| So, an action upon the caſe lies for Akkurding him, who has a fee 


or frechold ; for he may have an _ or an action n the caſe, 
at his election. "ate Actiun, (M 1.) ' 


Vide more concerning Officer, in 4 0 6. 3 n the 
Caſe for a Deceipt, (A 6.) Aion upon the Caſe for Mi +9 "A I.) 
Aion upon the Caſe for Negligence, (A 2.)—Chaſe, ( Wc) — 


Courts, (E 3.—P 16.)—lwprifonment, (H 8, 9. — W N 6 


wh al 22 Cat: (C 1.)—Sewers Ila, E 2.) 
| OLERON. ” 
8 Laws — Soyo 
oroskR. 
Vide Courts, (D 15.) 
ORDERS. 


Order of Baſtardy. 
Vide Baſtard, (G I, Sc.) 


order of Removal . a Poor Perſon. 


Vide Juſtices of Peace, (B 73.) 
SE FTE re WR 
Interlocutory A 


F Na- e GY. 


""Decretal Order... | 
| Vide de Chancery, (Y I, &ec.)—Bowerr, I, 2) 


Holy Orders. 
_ Pide Parſon, 8 1.) 


5 ORDINARY... deat 

Fide Annan — ln = Ecelefinflical Perſon "0 

| yy; (B 2, / Sur, (A 6; &: ? Y 2 = 

0 RDINAT41O N. 
ide Parſon, (B 2.) 


Fd 
*” Ip 
„ : 


"I ORIGINAL. 
„ dee Bill 
Fide cam. (ZE N 2.—Y 6.— N. I. * 
| Original Writ, 
Vu, Aion upon the my {C t.) Action upon the Caſe upon Aſumpfe, 


(H 1.) — Action upon Caſe for a Deceipt, (F 1.) — Amendment, 


(D I, De. 4. (B 8 (C I. Ne Eine, (E 1. 2 


(C 11, 2 —3 I 2. _— M 1. 6, )—Prerogative, (D 51. b he 
oy ORPHAN. 
Vide Guardian, (G 1, &c.)— Uſes, (N 5.) 
OTHER REMEDY. 


Vide * 8 x Fong, (K ly GE .—M 1 ee, i. tithe, 
the Caſe, (B 8.)—AFion upon t aſe or umpſit (CJ. 
2 * the Caſe for a Deceipt, (E 5.) Jung (©) 


OVERSEE RS OF THE POOR. 
Vide Fuffices of Peace, (B 64, 8 5 . 
„ deere 
Vide „ H 9.5 
OUSTER LES MAINS. 
V. ide Prerogative, (D go. * 
ourLAWRT. 
Vid Utlagary. | 


OWELTY OF PARTITION. 
8 ide Parceners, (C 8.) 
OWNERS OF SHIPS, | 
"Fw Navigation, (I 3.) 
e eee 
Si 10 e. 
þ ROS | OYER. | 


228 7 AND Fl I e 


E Vid Fuſtices, (G, Sc.) 
95 1 * 1 74 RF 14 0 * i . 


PACKAGE. 
Vid. Lende, (K 1.) 
PAIN FORT ET DURE. 
| Vide Juſtices, (X 2.) 
F 
PFid⸗ Abatement, D 2.)— Franchifes, (D t, Cc.) 
e F 
| Vide Popery, {A 3.) 
PANEL. 
EY Vide Amendment (F).—Enquep,, (C 1, &c.) - 
PANNAGE or PAWNAGE. 
Vide Chaſe, (O 2.)—Grani, (E 8.) 
PAPIST.. 
' Pide Juſtices of Peace, (B 14, &c.)—Popery. 
PARAPHERNALIA. 
Vide Baron and Feme, (F 3.) — 
755 FARCEKE - . 5 
Vide Abatement, (H 5 1.) — Grant, (E 10.) 


— 8 A — 
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5 PARCENER. 1 5 
(a) Parceners by Common Law. 
(A 3.) Who are. „ 
DAR CENERs are by common law, or by euſtom- 4. 
1 9 by common law are, where tendae ;n e. tail, FRE: | 
having ſeveral daughters, and no ſon; or ſeveral fiſters, and no iſſue 


or brother; or ſeveral aunts, &c. the lands deſcend among all the 
daughters, fiſters, aunts, Cc. who make but one heir. Lit. ſ. 241, 


242. . ; 
805 if one parcener dies, the ſon or other heir of the deceaſed ſhall 
be parcener with the ſurvivor. . Jide Co. L. 1.4. 
If one after iſſue dies, by which her huſband is tenant by the cur-' 

| tefy ; the other ſhall be parcener with the huſband, and ſhall have a 
writ of partition againſt him, tho' the huſband is not a parcener. Lit. 
{- 264- ; „5 = nc: 4 


PARCENER. ' - 


again. Co. L. 167. b. | 
So, of Kr recovers againſt the other in a nuper obiit, or rationabili 


parte.” 
If . 1 alien, reſerving a rent to them in fee ; they. are 
parceners of the rent, and not Jount-tenants : for it follows the nature 


of the land. Co. L. 169. 6. 1 
So, if a parcener grants a rent to her ſiſters "We equality of partition, 


bid. | 
But parceners cannot be otherwiſe than by deſcent: for, if ſeveral | 
daughters, ſiſters, &c. purchaſe lands together, uy are nnn 
and not eee Lit. ſ. 2 54. 


(A 2.) What Inheritances they take, and what not. 

All lands and tenements, of which partition may be made, ſhall 
deſcend in parcenary. . 

As, a rent-charge, tho? it is entire. Co. TL. 164. . | 

A corody certain.  [b:d. | Me, 

A caſtle for habitation. - Co. L. 165. a. f | 

The lands or poſſeſſions annexed to a dignity. Bid. | 

Tho? they be entire inheritances, which cannot be divided: as, a 
villein ; for one may have his ſervice for a day, or a month, Cc. and 
afterwards the other for another day, month, Cc. Co. I. 164. b. 

So, an advowſon ; for they may preſent by turns. d. 

So, a mill; for one ſhall have it for ſo long a time, or one toll-diſh, 
the other for a like time afterwards, or the ſecond toll-diſh. Goo Lo + 


165. as 


the inheritance does not go in parcenary : as, the crown deſcends only 
to the eldeſt daughter, ſiſter, Oc. for regnum non eft diuiſibile. Thid. , 

So, a caſtle for the defence of the realm. id. 

So, an office of honour, as, to be high conſtable of England, &c. 
ſhall be executed by the huſband of the eldeſt daughter. Bid. 

And, before marriage it ſhall be executed by deputy. Bid. 

So, homage and fealty ſhall be done to the eldeſt. Co. L. 67.6. 
164. b. (Semb.) 

So, a dignity, or title of honour, ſhall not deſcend in parcenary z 
but the king may confer it on which daughter he pleaſes. Co. L. 
165. a. 12 Co. 111. 

So, where the diviſion of an inhanitance would be a prejudice to 
| another, it goes to the eldeſt only, and ſhe ſhall make coutribution to 
7 the others; as, reaſonable eſſovers appendant to a tenement ; for, if 
a= 2 the 1 ſhould have them, the charge monlg be increaſed. 

| p AA 4. 0% 

80, a 9 85. 1. 164. 5. 165. a. 
'A piſcary, or common. /ans nombre, Ibid. | 
et, if the eldeſt cannot make contribution, there ſhall 1 an allot- 
ment made to the one for ſo ** Zim, and afterwards to the other. 

15 rt, i 71 


3 2 '® {a 3.) Incidents to Parcenary. 


5 3.) Thy make but one heir.) If there are ſeveral parceners, all 
| make by but one heir to their anceſtor. Lit. f. 24. Wn 
M2 N | And 7 


4 


If'o one parcener Aiffeiſes the other, after recovery they are-parceners | 


But, where the public good requires that one ſhall have the whole, 


* =. o „ " 
—— —ͤp1 oat 
7 RI 


us + = = 
— 


4 164. a 


J 
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: : And therefore, if a ornate be limited to the heirs of B., and he 
8 two daughters, they both take. 

If one daughter be attainted for fclony the remainder ſhall be void 
Fits the whole: for whoever takes by purchaſe, as right heir to an- 
other, ought to be complete heir, and one alone is not ſo; for they 


both make but one heir. Semb. Co. L. 163. b. 


If B. leaſes, rendring 25. rent, and if he dies, his heir within age, 
then 20s, If he dies having two daughters, the one within age, the 
other of full age, the 205. rent is not due; for his heir was not within 
ages both daughters being but one heir, and one being of full age. 
Co. L. 164. a. 

If one parcener enters into the whole land, generally, and takes 
the profits, it hall be the entry of both, and does not diveſt the 
moiety 0: f her ſiſter. Co. L. 243. B. 373. b. 

Or, if both enter, and afterwards one takes all the profits; this 
does not deveſt the moiety of her ſilter, without an actual oer and 
difſeiſin. Co. L. 373. 5. 

But if one enters after the death of ber anceſtor, claiming the 
whole, and takes the profits of the whole; this develts the purparty 
of her ſiſter. Co. L. 243. b. 373. b. 

So, if one enters, and makes a froffment; this ſubſequent act ex- 
plains the preceding entry, and ſhews that ſhe was ſeiſed of the whole: 
yet it is not properly a diſſeiſin, for the other never was ſeiſed; nor 
an N for both make but one heir. Co. L. 374. 4. (Vide 


Co. L 243. 6.) 
a 4.) T, bey have an entire Fr When they all be ſoined in a 


72 So, parceners, till partition made between them, have but one 
entire freehold: and therefore, if land deſcends to ſeveral daughters, 
one præcipe lies againſt them all. Cs. L. 164: a: "oy Abatement, 


ER ID OWE 8 


(A 5.) When they ſhall jein in an action.] $0, i in 1 Qtions real an- 
ceſtral, where the right deſcends to them ſrom the ſame anceſtor, all 
the parceners ought to join. Co. L. 164. a. Vide Abatement, (E 8.) 

So, if two parceners are diſſeiſed, a ſhall j Join in an allife. Co. L. 


But where they ſue in ſeveral rights, they ought to have ſeveral 
actions: as, if two parcencrs be dificiſ::d, and die, their heirs ovght 
to ſue ſeverally; tho” after recovery they; are parceners again z for each 
has a ſeveral right. Vid. PF 


(A 6!) In what rife? each parcener has a CY" So, ich 5. 
cener has a moiety, or leveral intereſt, in the land deſcended to ber. 


Co. L. 163. 6. 
Aud therefore, if one dies, her purparty does not ſurvive, bot de- 


ſcends to her heir. Co. L. 164. a. 


So, one may enfcoff, and make livery of ber part to the other: 


Did. 


(A 7. ) How the deſcent ſhall be to 1 A defeent to parcenen a 


| ſhall be in capita, not in tif pes: and therefore, if J. hath two a 4 
ders, and one i dies, and leaves three daughters, and 2 4. * the 


— 


PARCENER. . WE 


three den take with the aunt by deſcent, but che aunt ſhall have 
as much as all the daughters of her ſiſter. Co. L. 164. 8. 6 
So, if one daughter of 4. dies, leaving a ſon and ſeveral daughters, | 
the ſon ſhall have all the _—_— of his 9 as heir with _ aunt. 
Bid. | | 


* (B) Parceners by 8 


| PArceners by cuſtom are, where all the ſons take the lands and te- 


nements equally between them by deſcent: as, by the cuſtom of 
Cavell ind in Kent, and elſew here. Lit. ſ. 26 5: Vide Gavelkjud. MY 


(C) Partition. 
-(C 1.) In Law. 


2 
1 


2 are ſo called er partition Jies between them, Lit. 


J. 241. 
Partition may be made by an act in law, or in deed. Co. L. 169- „ 


As, if one parcener makes a feoffment of her part, this part is 
thereby ſevered, and the feoffee does not hold in parcenary, but in 


common. Co. 8 167. b. 


If two parceners take huſbands, and after iſſue die, by which. the 
huſbands are tenants by the curteſy; they do not hold in parcenary; 
but a partition is made between them by act in law. Did. 

So, if one parcener diſſciſcs the other, till re-entry or recovery by 
the diſſeiſee, the other does not hold in parcenary. bid. | 

If the parceners are meſue, and one of them purchaſes the tenancy 
paravail, this makes a partition of the | ons for her part Chal be 


on, extinguiſhed. Lid. 


0 2. ö Wa in Deed. 


(C a By conſent] Partition in deed ſhall bs by conſent, or by, 


compulſion. Co. L. 165. 6. 
Partition by conſent may be made in divers manners: as, if the 


parcenets themſelves, by agreement, divide their tenements into ſo 
many parts, as there are parceners, each part by elf i in — and 


| of equal value. Lit. ſ. 243. 


Or, if they chooſe friends to make partition of the tenements be- 


tween them. Lit. ſ. 244. h 
Or, write the ſeveral parts in ſeveral billets, which are rolled with= | 


in balls of wax, and ſhaken by an IG: perſon, and then _— 


takes a ball for her part. Lit. ſ. 2 


Or, it they determine by lot, 245 ſhall take the firſt ball. 
80, they may make partition by conſent, that one parcener ſhall 


4s have the lands for fo long a tine and then = other wm ſo dent 
Ce. I.. 167. a. 180. a. 


That one ſhall have ſuch a manor, or land, for year, and the 


.- Other ſuch an one, and then that they change, and ſo alternis 1 


bu 


* 
„ 


to them and their heirs for ever. Co. L. 167. % 1145 
That one ſhall have ſuch, an houſe, &c. the other ſack 3 an > houſe 


and a rent ſor owelty of partition. Lit. /. 251. Vide pgf. (C 8.) 


That one ſhall put her lana in hotchpor, and then ſhall n parti 
tion of the whole, Lis. /. 266, &c. Vide poſt. (C 4- 5 
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And therefore, if a ei be limited to the heirs of B., andhe 
ran two daughters, they both take. 


If one daughter be attainted for felony the remainder ſhall be void 5 
* the whole : for whoever takes by purchaſe, as Tight heir to an- 


other, ought to be complete heir, and one alone is not ſo; ; for they 
both make but one heir. Semb. Co. L. 163. b. 

If B. leaſes, rendring 2.5. rent, and if he dies, his heir within age, 
then 20. If he dies having two daughters, the one within age, the 
other of full age, the 205. rent is not due; for his heir was not within 


age, both daughters being but one heir, and one being of full age. 
Co. IL. 164. a. 


If one parcener enters into the whole land, generally, and takes 
the profits, it hall be the entry of both, and does not diveſt the 
moiety of her ſiſter. Co. L. 2:3. b. 373. b. 

Or, if both enter, and afterwards one takes all the profits; this 
does not deveſt the moiety of her ſiſter, without an actual offer and 
dlſelſin. Co. L. 373. l. 

But if one enters after the N of hey anceſtor, claiming the 
whole, and takes the profits of the whole; this deveſts the purparty 
of her liſter. Co. L. 243. b. 373-6. | 

So, if one enters, and makes a feoffment z this ſubſequent act ex- 
plains the preceding entry, and ſhews that ſhe was ſeiſed of the whole: 
yet it is not properly a diſſeiſin, for the other never was ſeiſed; nor 


an abatement, for both make but one heir. Co. L. 374. a. (Vide 


Co. L. 243.6.) 
( A 4. ) They have on entire freebold. When a foall be foined in a 


it.] So, parceners, till partition made between them, have but one 
entire frcehold : and therefore, if land deſcends to ſeveral daughters, 
one præcipe lies againſt them all. Cs. L. 164. 4. Vide. Abatement, 


(F 4.) | 5 . 


* 


(A 5.) When they ſhall jein in an abe ] So, in all actions bat an- 


ceſtral, where the right deſcends to them ſrom the ſame anceſtor, all 
the parceners ought to join. Co. L. 164. a. Vide Abatement, (E 8.) 


2%, if two parceners are diſſeiſed, may ſhall join in an alliſe. Co. L. 


actions: as, if two parceners be diſſciſ:d, and die, their heits ovght 
to ſue ſeverally; tho” after recovery they are * again; for each 
has a ſeveral right. Did. TY | 


(A 6.) In what reſpect ath parcener has 8 moiety. 'So, prin pa- 
cener has a moiety, or ſeveral intereſt, in the land deſcended to ber. 


Co. L. 163. 6. 
Aud therefore, if one dies, her purparty does not ſurvive, but de- 


ſeends to her heir. Co. L. 164. a. 


hk 


— 


But where they ſue in ſeveral rights, they ought to have ferent 


* So, one may enfeoff, and "hike livery of ber par to the other | 
Bid. | | 


2% 7. a How the deſeent Hall be to 3 A deſcent to pareenens 25 
ſhall be in capita, not in /irpes : and therefore, if J. bath two dau 
ders, and one e dies, and leaves three daughters, and Ges 4. 2 


PARCENER. 168 
three wks take with the aunt by deſcent, but the aunt ſhall have 
as much as all the daughters of her ſiſter. Co. L. 164. 4. | 

So, if one daughter of A. dies, leaving a ſon and ſeveral daughters, 
the ſon thall have all the purparty of his OI as heir with the aunt. 
Tbid. 


* (B) e by Cuſtom. 


2 PArceners by cuſtom are, where all the ſons take the lands ak te- 
nements equally between them by deſcent: as, by the cuſtom of 
Gavelling in Ra, and elſew here. Lit. ſ. 26 5 Vide Gavelkind. 98 


(C) Partition. 
(C.) In Law. 


Parceners are ſo called becauſe e lies between Nom, Lit. 
241, | 

We may be made by an act i in law, or in deed. Car bi 165. h 

As, if one parcener makes a feoffment of her part, this part is 
thereby ſevered, and the feoffee nes not hold in parcenary, but in 
common. Co. L. 167. b. | 

If two parceners take 1 and aſter iſſue die, by 83 the 
huſbands are tenants by the curteſy ; they do not hold in parcenary; 
but a partition is made between them by act in law. Bid. — 

So, if one parcener diſſeiſes the other, till re- entry or e by 
the diſſeiſee, the other does not hold in parcenary. bid. | 

If the parceners are meſue, and one of them purchaſes the tenancy 
paravail, this makes a partition of the meſra/ty: for her PH mall be 
thereby extinguiſhed. id. 


(C 2.) Particion i in Deed. 


C 2) By conſent.) Partition in deed ſhall be by * or by 
compulſion. Co. L. 165. 6. 

Partition by conſent may be made in divers manners: as, if the 
parcenets themſelves, by agreement, divide their tenements into ſo 

many parts, as there are parceners, each part by itſelf in nun and 
of equal value. Lit. ſ. 243. 

Or, if they chooſe friends to make partition of che tenements be- 
tween them. Lit. ſ. 244. 

Or, write the ſeveral parts in ſeveral billets, which are rolled dels. 
in balls of wax, and ſhaken by an indifferent perſon, and then un 
takes a ball for her part. Lit. ſ. 246. 

Or, if they determine by lot, who ſhall take the firſt ball. 95 

80, they may make partition by conſent, that one parcener ſhall 5 ; 
© have the lands for fo long a time; and then the other on ſo long. | 
Co. I. 167. a. 180. 4. | 

That one ſhall have ſuch a manor, or land, for a year; nad the 

other ſuch an one, and then that they change, und ſo alternis ge | 
to them and their heirs for ever. Co. L. 167. 5. 
That one ſhall have ſuch an houſe, &c. the other fack a an » houſe | 
andi a rent ſor owelty of partition. Lit. /. 251. Vide pg. (C 8.) 
That one ſhall put her lana in hotchpor, and then ſhall wm parti | 
tion of the whole, Liz. ot 266, 11 Vide peſt. (C 4 5 
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So, ſeveral parceners may agree, that one ſhall have her part in 
ſeveralty, tho the others hold, without making partition. Lit. ſ. 276. 


(C 3.) When the eldgſt ball haue the preference.) If a diviſion be 
made of tenements into ſeveral parts without a ſpecial agreement who 
ſhall chooſe ; the eldeſt ſhall make her election firſt, and afterwards 
according to their ſeniority, - Lit. ſ. 244. e 5 
So, in all caſes, where no agreement is made, the eldeſt parcener 
ſhall be preferred: as, if an advowſon deſcends to ſeveral daughters, 
the eldeſt daughter ſhall have the firſt turn. Co. L. 166. 6. 
And if the privilege is given to the eldeſt by the law, without the act 
of the party, it 'goes to her iflue: as, if an advowſon deſcend ro 
3 and the eldeſt dies; her heir ſhall preſent in the firſt turn. 
Sid. 5 1 | | | | | 
So, if ſhe marries, or aliens, the huſband or aſſignee ſhall have the 
ſame privilege. Bid. | . e 
But, if an agreement be to the contrary, the eldeſt ſhall not have 
the preference. Lit. ſ. 444. EX: 4 | | 
Or, if by aſſent, the eldeſt makes a diviſion of the tenements into 
ſeveral parts. Lit. ſ. 245. ; _ ie. 
So, where the privilege is conſequent to the act of the parties, the 
iſſue or aſli; nee ſhall not have it; for it is perſonal : as, if partition 
is made by aſſent, or by the appointment of friends, and the eldeſt 
dies; her heir ſhall not chooſe in the firſt place, but the next ſiſter. 
Co. L. 166. 5. % | . 
So, if partition be made by the ſheriff; the eldeſt ſhall not have her 
choice, Lit. ſ. 249, | | . þ 


(C 4.) When a daughter ſhall put her part into hotchpot.] If one 
daughter has received land with her huſband in frank-marriage in the 
life of her father, ſhe ſhall not have any part of that which deſcends 
upon the death of her father, if ſhe does not put the land given in 
. frauk-marriage into, hojchpot with that which remains for her other 
ſiſters. Lit. /. 266, 267. | „ 
And in ſuch caſe, the whole reſidue of the lands of the father 
deſcends to the daughters not married, till the advanced daughter puts 
her lands into hotchpot. Co. L. 176. b. e 5. x7 3,00 
If the advanced daughter puts her land in franl- marriage into hotch- 
„then partition ſhall be made; and the advanced daughter ſhall 
ave all the land given in frank-marriage, and ſo much more as will 
make her part equal with the part of any to whom the reſidue de- 
ſcended. Co. L. 177. „ 
So, if the donees die before the father, or before his land be put 
into Botchpot ; the iſſue ſhall have the ſame advantage; and if he puts the 
land given in franl- marriage into botchpot, ſhall have a moiety of the 
whole. Lit. /. 270, 3 | „ 
But if land deſcends to a ſiſter not advanced, from any other an- 
ceſtor, except the donor in franl- marriage, the advanced ſiſter ſhall be 


parcener with her without putting her land into hotchpor. Lit. 27% . 


$0, if land deſcends in tail; for all the ſiſters are entitled to land | 
in tail, per formum doni. Lit. ſ. 274. (Jide Co. L. 179. b. 
80, if any daughter has land by feoffment of her father, or any 
other means, except by a giſt in /rauk-marriage, ſhe ſhall be 1 251 
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with her ſiſters in all lands which deſcend, without putting the land 
into hotchpot, which ſhe had from her father in his lifetime. Lit. 


„ 275. (Vide Co. L. 179. b.) 


ö I 


If a daughter advanced in the life of her father, will put her land 

into hotchpot, with her ſiſter not advanced, ſhe cannot refuſe to do it. 
And if ſhe refuſes it, the advanced daughter and her huſband may 

enter into the lands deſcended, and hold with her in parcenary. 

L. 176. 4 F L 


(C 5.) The agreement may be by parel.] Partition by eement be- 
tween. parceners may be by parol, as well as by deed. Lit, /- 250. 
Tho' it be made of things which lie in grant; as, an advowlon, 


rent, common, c. Co. L. 169. a. 


If they are in ſeveral counties, as well as in the ſame county. Lid. 
So, a rent for owelty of partition may be granted without deed. 


* 


Ce. L. 169. a. Lit. ſ. 252. Vide po. (C 8.) 5 


So, tenants in common may make partition by pare, if they ex- 
ecute it in ſeveralty by livery. Co. L. 169. a. : 
But joint-tenants, by the common law, if they had made partition 
by agreement, could not do it by paro/ without deed. bid. | 
Neither could they after the ,. 31 H. 8. 1. and 32 H. 8. 32. for 


theſe ſtatutes only enable them to make partition by writ. Did. 


Nor tenants in common, if it be not executed by livery. Bid. 
[No partition ef land can now be made without deed. TJohnſon v. 
Wilſon, C. P. T. 14 & 15 Geo. 2. Willes, 248.) x 

(C 6.) By writ of partition. Between whom it ler.] By the com- 
mon law, one or more parceners might have a writ of partition againſt 


the others. Lit. ſ. 247. | 


So, if one after iflue dies, by which her huſband is tenant by the 
curteſy, the other parcener may have a writ of partition againſt the 


huſband, Lit. ſ. 264. Vide ante, (A 1.) 


So, if one aliens her part in fee, the other ſhall have partition * 
againſt the alienee. Co. IL. 175. a. | $7 1 5 
So, if one takes huſband, who purchaſes of a ſecond, the huſband 
and wife ſhall have a writ of partition againſt the third parcener; be- 
cauſe he has one patt in right of his wife, tho' he has the other part 
as a ſtranger. id. is, e 
So, tho' one parcener has demiſed for years, yet partition lies; for 
the freehold continues in parcenary. Co. L. 167. 4. 
So, now, by the ff. 31 H. 8. 1, joint-tenants, or tenants in com- 


mon, of an eſtate of inheritance, in their own, or wives' right, may 
be compelled to make partition by writ de partitione faciendg. 


And by the /. 32 H. 8. 32. joint-tenants, or tenants in common, 


where one, or all, have but an eſtate for life or years, 


By the equity of theſe ſtatutes, the alience of a parcener ſhall have 
a writ of partition; for he is tenant in common with the other. Ca. 


Es I. 175. b. . rh 


72 30, may a huſband, who is tenant by the curteſy to a parcener, 


Co, L. 175. a; 


80, if a deviſe be to A. of lands held by knight's ſervice, which by 


[the /f. 34 & 35 H. 8. 5, is void for a third part, the deviſee ſhall have 
er againſt the heir of the deviſor, who claims ſuch third part. 


K. Bend. o. M4 n 
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But by the common law, joint-tenants or tenants in common, 
could not have a writ of partition. (Vide Co. L. 175. a.) | 

Nor, the tenant by curteſy, or alienee of a parcener. Bid. 

So, partition does not lie between parceners, if they bave not the 
freehold in parcenary; for if one makes a leaſe for life a writ of par- 
tition cannot be ſued; for the writ ſays, quod i & pro indiviſo 
tenent. Co. L. 167. a 

So, if one diſſeiſes the other; partition does not lie during the dif 
feiſin, Ibid, 

So, a purchaſer from one parcener ſhall not join with another, in 

partition, againſt the third percener. | Co. L. 175. 5. K. Dy: 128. 6, 


Bend. pl. 76. 210, ; 
$0, partition lies only againſt the tenant of the freehold. Ce. 25 


167. a. Vide Pleader, e ts 
Except where partition is brought ** tenant in common, for: a term 


of years. Co. Ent. 419. a. 


(C 7.) How the partition ſpall be dy - After r in a writ 
of partition, the ſheriff, by the oath of a jury, ſhall make a diviſion 
into 28 parts, and render to each parcener a part. Vide Pleader, 


(3.F 4.) 
The ſheriff may render firſt to the eldeſt or youngeſt, or to which 


he pleaſes. (Vide Lit. /. 249.) 
But if there be land in fee, and other land in tail, he ought to 


render to each a part of the land in rail, Co. L. 173. 4. 


[By commiſſion out of N * ide Chancery (4 E).—Pide 
vl. (C 10.) 0 = 


(C 8.) Rent for oxelty of partition. tw granted.) So, if tene- 
ments, which deſcend to parceners, are the one of Jeſs value than the 
other, they may make partition between them, that one ſhall have the- 
one tenement, and the other the other, and that ſhe who has the 
tenement of the greater value, ſhall grant a rent _ of it to the 
other and her heirs for owelty of partition. Lit. ſ. 2 

And ſuch rent is not a rent-ſervice, but a dae Lit. ſ. 253. 

agg 77 be granted by parol, without a deed. Lit. fe 252. 2 
ar te, 5 
"Bar if it was granted out of other land, it ought to be by deed, 

L. 169. b. 
5 Wes be granted for equality of partition, without ſaying, out of 
What land, it ſhall be ſuing out of the Faru, of tlie Perg who 

granted it. Bid. | 

If a rent be reſerved, it amounts to a grant. Co, L. 150. Age | 
If huſband and wife grant a rent for equality of partition out of the +, 
r the wife, it binds for ever, if the pantitog was * . 

1 

If 8 be granted for ehuality of partition, the 2 oy his 
heirs may diſtrain for it of common right, into whatſoever hands the 
tenements out of which, &c. ſhall come. Lit. ſ. 2. 


(C 9.) Partition, when indefeaſible, n 1 


0 9.) F ial by worit of partition.) If a partition be made we: writ - 
dle partitione * . the 3 of the teuant, | the TY 
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is, quod firma & fabilis imperpetuum teneatur, and therefore, it ſhall not 
be defeated. Co. L. 168. ö. 171. a. 

Tho' made againſt a feme-covert. Co. L. 171. Mes : 

And tho' it be not equal.  1b:d. 

| So, it ſhall not be defeated tho? it is not equal, and any one of the 
parties is an infant. Co. L. 171. a. ö. 

So, by the F. 8 9 W. 3. 31. if made without the appearance of 
the tenant, if ſhe does not appear within fifteen days after the return 
of the attachment, where an affidavit was made of notice to the tenant 

forty days before the return of the writ, and a copy of it lefr with 
the occupier of the land. 

But by the /ame fatute, if judgment be in a writ of partition, withe 
out the appearance of the defendant, upon motion ſhewing a pro- 
bable bar, or that the demandant hath not title to ſo much, within a 
year after judgment, or (if the party was an infant, covert, non-ſane, 
or out of the realm) after the inability is removed, the court may 

order the defendant to plead, c. 

Or, if the demandant's title be admitted, but the partition 9 
unequal, the court may award a new partition. 

[This ſtatute applies only to caſes where the tenant does not ap- 
, pear. Dyer v. Bullock, C. P. MH. 39 Ge. 3. 1 Boſ. & Pull. 34+ 
See Halton v. Thanet, 6 pL E. 17 Geo. 3. 2 Bl. 1134. 1159˙1 


(C 10.) If made by commiſſion.] So, a partition by commiſſion out 
of Chancery binds all of full age, if part of the land in capite be allotted 
to each; for there is a proviſo 1 in the writ to ſuch intent. Co. L. 171. . 

80, if it be equal, tho? ſome be within age. Bid. 

But an unequal partition by commiſſion does not bind any within 
Age 3 for it is made, /alvo jure fi, &c. Ibid. | 

| Vide en (4 E). „ | = 


(C 11 ) 4 made by conſent.) 80, a partion of 1 lands i in ſee-limple by 
perſons of full age, found memory, and not covert, by agreement i 
tween them, never ſhall be defeated. Co. L. 166. 2. 

Tho! the part of one be not equal in yearly value to the part of the 
other. Lit. ſ. 255. Co. L. 166. a. | 

So, by perſons within age, if it be equal. Co. * 17 1. 4. 

So, if a baftard eigne and mulier puiſne make partition between them, | 
the mulier ſhall ' e bound by it for ever. Co. L. 170. b. | 

So, if huſbands and their wives parceners make partition, which 
was equal at the time of the partition, it hall not be aſterwards de- 
feated Lit. ſ. 257. 

Neither b he wives after the coverture determined, or by their 
We: > Go, L. 171. . 

Tho” by furrounding or neglect, the parts afterwards become une - 
" ah Ibid. 

So, if a partition be made between huſbands 183 their wives, not 
equal at the time of the partition, it * not be leieht during the 
coverture. Co. L. 166. 2. 

Or, if ſuch pgrtition be between parceners, ke an one is non · 
us it ſhall be good during the life of the perſon * ne. id. 
So, if parccners make partition within age, and agree to it at full 
"* age, by taking all the — of their parts, * it 18 be good for 

: 2 ker Lit. * 258, * 80, 
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+ So, if pareeners make a partition of lands in tail, which is equal, it 
ſhall not be defeated by them, or their iſſues. Co. L. 173. b. 


So, if each part is not equal in value, it ſhall not be defeated during 


the lives of the tenants in tail. Lit. ſ. 255. 24h 
80, if land in fee is allotted upon a partition to one parcener and 
land in tail to another, it ſhall be good as long as both eſtates con- 


tinue without alteration ; for it is not neceſſary that the eſtates of the 


land are equal. Lit. ſ. 260. | | 
(C 12.) When it may be defeated. 


(C 12.) If it be not equal.) But if a partition be of lands in tail, 


and one part is not equal in value to the other; after the death of 
one, her iſſue may diſagree to the partition. Lit. ſ. 255. Co. L. 


166. 2. » | 
So, if a partition not equal be of lands in fee, or tail, where any 


parcener is within age, if ſhe does not agree to it at her full age; ſhe. 


may avoid it at any time during her nonage, or afterwards. Lit. 
. 258. Co. L. 166. a. | | 

So, if ſuch partition is made between huſbands and their wives ; 
after the coverture determine, the wife or her heir may defeat it. Co. 


L. 166. a. Lit. ſ. 256. 


(C 13.) If one purparty be evicted.] So, if the purparty-of one par- 
cener be evicted by a title paramount, the partition ſhall be defeated ; 
for the partition imports a warranty and condition in law, that, the one 
ſhall enter upon the other and enjoy her part in parcenary, if ſhe be 
_ evicted, as long as the privity between them continues. Lit. ſ. 262. 


(Yide Co..L. 173. b.) | 


774. a. | 
So, if all the land in fee be allotted to one, and the land in tail to 
another pareener, and ſhe who has the land in fee aliens her part; 
her heir may enter into the land in tail to have a recompence out of 
it for ſo much as belongs to her. Lit. ſ. 260, | | 
So, if the who has the land in fee makes an eſtate-tail only; for 
the reverſion after the tail ended, is not of any account. Co. L. 173. a+ 
So, if ſhe aliens only part of the land in fee, her heir may waive the 
re ſidue, and enter upon the land in tail. Bid. N 
Tho' it was not known that any part of the land was entailed ; for 
every one ſhall be intended to be conuſant of her title. Co. L. 173. 6. 
But if the privity between the parceners be deſtroyed before evic- 


tion, then the parcener who was evicted ſhall not enter into the part 
of the other; as, if after partition between A. and B. the one aliens 
in fee, and then the alienee is evicted; the alienor ſhall not enter 
upon the other: ſor by her alienation ſhe has diſmiſſed herſelf to have + 


any of the tenements as parcener, Lit. ſ. 262, FOE FA 
So, ſhe ſhall not take advantage of a warranty in law. Co. L. 174. 4. 
80, if land in tail be allotted to A. and land in fee to B. who aliens, 
and afterwards her heir enters into the part of 4., he cannot enter 


into the land in fee which was aliened ; for by the alienation the privity = | 


* 
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Thoꝰ the evicton be only of part of the purparty. Co. L. 173. 5. 
Or, only of an eſtate of freehold ; as, for life, or in tail, Cc. Co. 


PARCENER. —ᷓ 


- 
— 


Pet if ſhe aka had the land in fee aliens only. for life, or years ; 
her heir ſhall not enter into the land in tail. Co. L. 173. 4. 

30, if the who had the land in tail, diſcontinues in fee, her iſſue 
| ſhall not enter into the part of the other ; for he has n by 2 


Anne Bid. 
(C 14.) How it ſhall be defeated. _ \ 


When a partition by a commiſſion. out of Chancery is avoidable, it 


may be defeated by a /cire facias. (Vide Co. Li 171. a) 
Or, by a writ of partition. Bid. 

So, if a partition be voidable for want of equality, ſhe who . 5 
defeat it may waive aſſenting to her part, and enter into the part of 
the other. Co. L. 174. a. 

And by ſuch entry ſhe defeats the whole partition. Did. 


But if a parcener be evicted after partition, and would take ad- 1 


vantage of the warranty in law annexed to the partition; ſhe does 
not defeat the whole partition, but ſhall have a recompence for that 
which ſhe has loſt. Lid. 

And ſhe ſhall have a nes? for her moiety only, by widen the | 
loſs will be equal. Bid. | 


enz. 1 he Effect of a Partition. 


Upon partition made, the occupation and deſcent, which before 
were in common, ſhall be ſeveral and diſtinct. Sav. 113. | 

But a coparcener, after partition, continues in the ſame privity of 
eſtate as before; for it does not convey, or make any alteration of 
the eſtate. Bid. 

And therefore, parceners ſhall have aid, and vouch, Ec. (which are 
founded in privity,) after partition, as well as before. Bid. 

So, parceners ſhall be in from the common anceſtor, as before: for 
the partition does not make any degree. Hid. 

So, a partition of the demeſnes of a manor does not ſever them 
from the manor, as long as the manor continues in parcenary. Bid. 


PARCO FRACTO. 
Vide Diſtreſs, (D 2.) 


yl PAR D ON. 


ay By the King ; in what Caſes printed. 


TI king, by his prerogative, m _ grant his pardon to all of- 
fenders attainted or convicted of a crime, w x he has hope 


of their amendment. St. P. C. gg. a. 3 Inf. 2 Vide Parliament | 
(L 46.) Vide Prarogative, (D 8.) 3 ah 33˙ , 


And therefore, in high, - petit treaſon, a pardon may be granted 


by the king alone. 3 3 bf 
+ Bo, in murder. 451 61. ay (Vi ide Sal. 499.) 
#4 | 2 : 80, 


la all felonies, 3 70 233. 


172 . PARDON 7 | 
So, if a man be convicted for manſlaughter, the king may pardon | 


the burning in the hand. 3 12. „ 
So, tho he be convicted in an appeal. H. . 252. (Vide 


3 Inft. 237.) 
So, if ind for hereſy, or other eccleſiaſtical offence. 3 Inft. 
238. Videpot. (E 1.) 
So, the king may pardon piracy. 3 Ii. 238. 
S8o, the king may pardon any crime or offence before attainder, or 
conviction. 3 Inft. 233. 
| The judgment againit a petty jury in an attaint; for tho it be the 
| ſuit of the party, this podgment does not give ſatisfaction to the 2 


3 Inft. 237. 
The impriſonment for two years in a judgment upon the fe I. 2. 


35. Did. 
: So, all that is forfeited to the og by attainder, he my reſtore by 


his charter. 3 ff. 233. 


(B) In hae not. 


Bur by the /. 2 2 Eg. 3. 2. conf. by 4 Ed. 3. 13. a charter of par- 
don ſhall not be granted but in caſes where a man kills another 
per infortunium, or ſe defendendo, 
And by the „tat. 14 Ed. 3. 15. no charter ſhall be henceforward 
granted of the death of a man, or other felony, except in cale where 
the king may do it, ſaving his oath of his crown; and a charter to 
the contrary ſhall be held for none. | 
Let theſe ſtatutes do not reſtrain the king's prerogative z but they 
are a caution for his uſing it well. Semb. cont. St. P. C. 101, &c. 


Acc. 4 Mad. 63. Sal. 499. (Vide Sho; 284.) 
And therefore, a pardon with a non ob/tante of the ſtatute is uſual. 


St. P. C. 101. 2a. Mo. 752. Kele, 24. 

80, the king cannot, by his pardon, diſcharge the appeal of the 
party. H. P. C. 251. 3 Int. 237. : 
S 17: By thing in which a ſubject has a property, or intereſt. Vide 
| " Ay the king by-his pardon cannot make reſtitution of blood, where 

the blood is corrupted by attainder; for it muſt be done by act of 


| Fe 3 Inſt. 233. 


(c) How expounded. 


1 General pardon ſhall be expounded moſt ſtrongly againſt the 

king, and for the benefit of the ſubject. 5 Co. 48. 50. a. 
And therefore, where the king pardons all'his ſubjecti; an alien, 
reſiding as a friend in the kingdom, ſhall be pardoned y for he is a 
ſubject, tho” not a natural ſubject. Semb. Hob. 271. 

ut a pardon to A. of all debts, ſhall e. extended to 2 debt by 


A. and B. 3 Inft. 239. [So as to diſcharge B.] 
A pardon of all treſpaſſes, does not extend to the cutting of wood 


in a foreſt, which amounts to waſt. R. Jon. 279. 202 
' [The recognizance of a perſon indicted for beating a cuſtom-houſe 
officer, in diminut. reventionum dom. regis, was diſcharged on an act of 
grace, 7 G. tho ſuch offences are exerpted, Rex v, E in 8c, 


24. 1721, Bunb. a 6 1 


. 


1 PARDON. Er 


(D) By what Words it ſhall be. 


17 the king pardons treaſon, murder, rape, Qc. it ſhall not be al- 
1 lowed, if the crime be not ſpecified in the charter. 3 Inf. 236. 
So, a commiſſion, or grant of an office, does not amount to a par- 
don for high treaſon ; for a pardon. by expreſs words is neceſſary. R. 
2 Rol. 50. 5 | | | : 85 
So, F the king pardons all felonier; this extends to petit treaſon, 
2 well as murder, manſlaughter, arſon, burglary, robbery, rape, &c. 
. L. 301. 6. | | 1 Rn 
89. 8 defendends, and petit larceny. Bid. 
| Bo, a pardon of all felonies, in which treaſon is excepted, will be a 
plea to an indictment for felony againſt him who has committed 
treaſon, Per Coke, Poph. cont. 2 Leo. 28. 1 
So, a pardon is ſufficient, tho? the words are not poſitive; as, a 
pardon of outlawry, if any be, diſcharges him who is outlawed. 3 ff. 
238. | | 5 
So, a pardon of the alienation of lands Which are holden in capite, 
ut dicitur. 3 Inft. 239. SET, 


((E) What Offences a Pardon diſcharges. 
| (E 1.) Spiritual Offences, Sc. 


JF a ſuit be between party and party in the ſpiritual court pro ſalute 
anime, or reformatione morum, the king's pardbn, before or after the 
ſuit begins, diſcharges it; for the ſuit is for the king. R. 5 Co. 5 1. a. 
R. 2 Cro. 335. 2 Bul. 182. Cont. Cro. El. 684. 8 
If a ſuit be in the Star- chamber, for a miſdemeanor. 5 Co. 5 1. a. 
3 1nfl. 238. Toh | 5 
So, where the ſuit is in the ſpiritual court, ex icio. R. 5 Co. 51,6. 
R. Cro. El. 684. 5 „ . 
90, if a/ pardon be after ſentence in the Star- chamber, or ſpiritual 
court, it diſcharges the ſentence, and conſequent diſabilities. R. Cro. 
Car. 55 Adm. 2 Cro. 335. 5 | 
If a ſuit be in the ſpiritual court for ſimony, a pardon diſcharges 
the penalty; tho' it does not enable to retain the bene fice. R. Cro.' 
.es, 0 - = 1 | 
If a man be convicted for hereſy, the king by pardon may diſcharge 
it. 3 nll. 238. N | 
So, if a penalty be given by ſtatute to him who will ſue for it; the 
king, before ſuit, may pardon the whole penalty. Ibid. 
And the moiety, or king's part, after the ſuit commenced. Bid. 


(E 2.) A Pardon of the Foundation diſcharges all dependent. 


So, if the king, pardogs the foundation, all dependent upon it 
. ſhall be pardoned: as, ifs pardon be of an offence after a ſuit for it 

; in the ſpiritual court; no coſts ſhall be afterwards given. R. 5 Co. 
51. 3. 2 Rol. 299. J. 2. R. Latch, 190. Vide poſt. (F). 

If a pardon be after an action commenced, and before judgment, 
te amerciament ſhall be pardoned, tho” it was not due before judg- = 
ment; for the delay, for which it was given, was pardoned. © Co. L. 

126. . R. 5 Co. 49. ; : 


* 


If 


we: 0 N. g 
If 5950 be a pardon of a treſpaſs, before outlawry for it, the ling 3 


| fine is pardoned. 2 Rol. (179.) J. 10. af 
If the conte npt be pardoned, excommunication for it is diſcharged, | 


2 Rol. (178.) J. 45. fon. 227. Cre, Car. 199. 
If a bill in the Srar-chamber, before pardon, be 
within the juriſdiction of the court as to one defendant, and for a 
matter ſcandalous as to another, and after a pardon of all contempts 


be exhibited for raatter 


the bill is diſmiſſed as tv the ſcandal with cofts; the coſts are dif- 


charged by the pardon. R. Hut. 79. R. Cre. Car. 68. 

Tho a bill depending was excepted out of the pardon: for this re · 
lates only to matter againſt the other defendant. R. Hut. 79. 

After an indictment for a forcible entry, and reſtitution upon it; 
if the king pardons the force, the defendant cannot afterwards pro- 
eeed upon a traverſe to the indictment to obtain reſtitution. R. Tel. 


99- 2 Cro. 149. 


After treſpals for a battery, and before judgment, if the king par- 


dons the force, there ſhall be no capiatur. Cro. Car. 32. 

If a ſtroke be the 1 Apr. upon which death enſues 10 Apr. and the 
king pardons all offences till 4 Apr. by which the ſtroke was par- 
doned; by conſequence the murder ſhall be diſcharged. R.. Pl. 


Com. 401. 


If an obligation be ad parend. mandat. eccle of efie, a -pardon of the . 


Fente and ercommunication, diſcharges the obligation. Mod. Ca. 71. 
2 Lev. 36. 


If the king, after verdict upon an obligation and non ef fatum 


pleaded, pardons all debts, and judgment be afterwards entred ; yet it 
ſhall be- 3 by the pardon, and the defendant may plead it. 


2 21. 23 
A 3 of a debt diſcharges all ſuits for itz or vice verſe. 3 2 


239. 
but not its completion, the pardon ſhall operate in favour of the 


priſoner, as it would have done had the felony been complete before 
the pardon. This is the true ſenſe of the doctrine in Cole's caſe, 


Plowd. 401. ſupra. Quad nota. Nicholas' s Cafe 1748, Foft. 64.) 
(F) What not. | 


- BUT a pardon of all felonies, where the party is attainted, does 


not diſcharge the attainder, or execution upon it St. P. G 10.0. 
H. P. C. 251. 3 Inft. 238. 


[If the felony has its commencement before the pardon takes place, 


So, a pardon of the attainder, or execution, S mention of hs — 


felony, does not pardon the felony. S. P. C. 103. l. H. P. C. 
n 

Nor, ſnall a pardon of che felony * when a man is abj red, 
diſcharge him without mentioning the abjuration. St. P. C. 10. 

So, a pardon of a felony of vieh he flands indicted is not 00d, if he 
be not indiQed. . H. F. C. 251. 3 If. 238. 

A pardon of felony, without mention of bigatny, is kad where 
the A had prayed his clergy ons it was objected that he was 
bigamus, and a writ iſſued to KUN 

So, a pardon of ſeveral: 9 
good ; for felony is ſeveral. 


r 


whether, c. St. P. Go 102. 3. 


1 * 


a 7 Y 
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So, if it ſays, by them, or any of them, committed. St. P. C. 102. . 
So, a pardon of a felonious killing does not pardon murder, Ray. 13. 
R, Cont. 3 Med. 37. 3 6 EY. 1 4 4 | 
| So, a pardon to be acquitted of the eſcape of 1 9:4 diſcharges him of 
a negligent, not of a voluntary eſcape. St. B. C. 102. . 44 
So, a pardon of a felony for which he was attainted; et omnia que 
ad deminum regem pro feloniũ præilict. pertinent, without words of reſti- 
tution, does not entitle him to a debt due upon an obligation: for that 
was veſted in the king by the attainder, without office. R. 2 Rel. 
178.) J. 10. 5 a . 
; I a pardon of an outlawry for felony, does not reſtore his goods 
or lands forfeited by the outlawry, without words of reſtitution. 
2 Kol. (179.) J. 15. Vide infra. | e 
So, a pardon of felony does not reſtore a diſability by corruption of 
blood. PI. Com. 557, 8. ; 4 | 
Nor, enable him to be tenant by the curteſy, if he has not iſſue after, 
tho he had before the attainder. 13 H. 7. 13. a 
(If a man gives a ſtroke, or poiſon, (which till death enfues upon it 
is only a miſdemeanor, ) and a pardon is granted, of all miſdemeanors, 
Sc. but not of murder or poiſoning, and afterwards the party dies, 
the felony is not pardoned. Nicholas Caſe, 1748, Foft. 64.] _ : 
A pardon to a parſon of a church of all contempts, &c. after accept - 
ance of. a plurality, does not reſtore him to the ſormer church. R. 


on. 0 | 
735 9 does not diſcharge a thing in which the fubject has a 
property, or intereſt; as, if a ſuit be in the ſpiritual court for tithes, 
a legacy, contract or matrimony, &c. KR. 5 Co. 5 1. a. = N e 
Or, for dilapidations. R. 3 Mod. 56. * 
If an incumbent, Cc. accepts a plurality, the intereſt of the patron 
or king, to preſent, ſhall not be diſcharged by a general pardon. R. 
Cro. Car. 357, 8. | | | „ 
S8 o, treſpaſs lies upon the f. de malefaForibus in parcis, for the 
amends and recompence to the owner, tho? the king has pardoned 
the offence. R. Dal. 60. © 5 3 | | 
So, a penalty upon a conviction for deer-ſtealing, is not diſcharged 
by a pardon ; for it is a forfeiture to the party grieved. Semb. 1 Sal. 
383, 4. 3 h . TY 
So, after an indictment for a nuſance, and a fine upon it, if there 
de a pardon of all offences; the nuſance may be afterwards removed; 
for it is annoyance to the ſubject. R. Sal. 459. | | 
80, if the king pardons the judgment given againſt the petit jury in 
an attaint, the party ſhall have reſtitution; for the right of the party _ 
is not diſcharged by the pardon. 3 Ia. 237. | | 
So, the king cannot by his pardon diſcharge a nuſance, on an in- 
dictment for it: for the ſuit is given to the king, for the reformation 
of the nuſance. . Bid. e e 
Nor, a recognizance or obligation to the king, for ſurety of the 
* peace; before the condition broken. 3 f. 238. | 
- [Do . a * commenced. gui tam, &c. upon a penal ſtatute, ex- 

- 6 cept for the king's moiety or part. Did. | 4 5 
or, a penaly given to the party griered. Bid. e 
8... Nor, enalties given between the informer and the poor of the 
| ; $4. Pariſh. wel v. James, T. 21 G. 2. Str. 1272.1 FB. N 

1 | | or, 


1 * 


> 


7 
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Nor, a penalty for ſecuring a duty, given in recompence of a duty 
taken away: as, where the f. 6 Ann. 16. gives 405. per ann. for ad- 


miſſion of every broker, and that any not admitted, c. acting as a 


broker, ſhall forfeit 25 /. The penalty ſhall not be diſcharged by an 
act of pardon of all offences the king may pardon. R. 2 Mod. Ca. 103, 4. 
© Nor, by an act of grace. Eudlam v. Lopez, M. 9 G. Str. 529.] 
| So, a pardon does not difcharge a thing conſequent, in which the 


fubje has an intereſt veſted in him: as, if coſts are taxed in the 


ſpiritual court, a pardon of- the offence does not diſcharge the coſts. 
R. 5 Co. 5 1. b. R. 2 Cro. 159. Cro. Car. 199. | 


& 


' Tho! the party appeals after coſts taxed, by which the ſentence is 


fuſpended. R. 5 Co. 51.6. 


 Tho' coſts are awarded, and not taxed; for by the award the party 


has an intereſt in them. Cro. Car. 9. Cont. 2 Rol. 304. I. 40. 


So, if the party appeals after coſts taxed, and then the pardon 


comes, and upon the appeal the former ſentence is annulled, and 
coſts given to the appellant; theſe coſts are not diſcharged by the 
pardon: for the coſts being taxed in the original fuit, the party had 
a right of appeal, which was not taken away by the pardon; and by 
conſequence has a right to the coſts. R. Cro. Car. 47. 

So, a pardon after judgment and coſts taxed in the Star- chamber, 
does not diſcharge the coſts and damages given. 3 I. 238. | 


* So, a pardon of an offence does not diſcharge a collateral thing 


ſubſequent to it. | | 
* So, if the king pardons an intruſion and entry, this does not diſ- 


5 charge the profits; for he ſhall have account for them againſt the in- 
truder, or debt againſt his leſſee, if theſe actions are not pardoned. 


2 Kol. (178.) R. 
[So the crown's ſhare only of a forfeiture is pardoned by an act of 
general pardon, but not the informers on an information filed previ- 
ouſly. Weddel v. Thurlow, T. 10 Ann. Farker, 280.] 

[So, 9 G. 3. c. 37. which diſcharges perfons who have incurred 
eee if they pay the duty before, c. bars only future actions, 
ut diſcharges not defendant againſt whom verdict was obtained be- 
fore. Couch v. Jefferies, T. 9 G. 3. 4 B. M. 2460.} 

If the king pardons an outlawry, the fine to the king is not dif- 
charged. 2 Kol. (179.) J. 10. 


If a man, bound in a recognizance to the peace, commits a felony; 


a pardon of the felony does not diſcharge the breach of the recogni- 
ante. 2 Role (179) . 
If a man be outlawed, a pardon of the ou7lawwry does not give the 
goods, without words of reſtitution. 3 Inf. 238. . 


(P) Pardon, how granted. 


[ A Pardon ought to be under the great ſeal. 1 B. 480.J 

| [The method of pardoning, on the circuit, and at the O/d 
Bailey, is this m a ſign manual iſſues, ſignifying the king's intention of 
either an abſolute or conditional pardon, and directing the juftices 
of gaol-delivery to bail the priſoner, in order to appear and plead the 
next general pardon that ſhall come out, which they do accordingly 3 


taking his recognizance to perform the conditions of the pardon, 4.533 
any. 1 Bl. 479. ] EF 2 85 N 1 — 


pardon of right. H. . Go 250. 


For, by the ft. Glo. 9. les juſtices aſſavoier au roy, et le rey luy en fra ſa 
grace, | luy pleiſt. 9 5 | 7; 


And therefore the juſtices, upon his requeſt, let him to mainprize, 
and give a writ to the chancellor containing the whole record of his 


acquittal, upon which certificate the chancellor ſhall make his pardon, 


without ſpeaking to the king. St. P. C. 15. (2 Inf. 316.) 
But he ſhall not be diſcharged without a charter of pardon. St. 


P. G. 15.4. 


By the ft. 27 Ed. 2. . 1. 2. in every charter of pardon, the ſug- | 


geſtion, and the name of him who makes it, ſhall be comprized; and 
if the juſtices find the ſuggeſtion falſe, the charter ſhall be diſallowed. 


And by the /. 5 H. 4. 2. the name of him who makes the ſug- 
geſtion ſhall be ſpecified in the pardon; and if a felon becomes a 


thief afterwards, he forfeits 100 /. to the king. | 


102. a. | $ | | 
So, by the f. 13 R. 2. ff. 2. 1. in a pardon of treaſon, murder, or rape, 


if the offence be not ſpecified, the charter ſhall be diſallowed. Conf. | 


by the /. 16 R. 2.6. | i 

But a ſmall or immaterial miſtake, in a pardon, does not yitiate the 
charter as, if it ſays, in conſideration of ſervice by his family verſus 
the crown, where it ought to be'erga the crown. 1 Rol. 297, 8. 


If the indictment be, A. B. of C. in com. D., and the pardon omits 


in com. D.; ſor conftat. de perſona. R. 1 Rol. 297, 8. 


If the indictment be, A. B. of C. knight, and the pardon be of A. B. 
baronet. Per three F. Holt. cont. Comb. 184. ” 


(H) How the Party ſhall take the Benefit of a Pardon, 


FF a pardon be by an act of parliament, in which there is no excep- 
1 tion, the defendant ſhall take advantage of the pardon, without 
R pieading. Ft. P. 8 103. 9. 3 Inſt. 234. Pl. Com. 83, 4. Vide 


Parliament, (L 46.) | 
And the court ſhall give him the benefit of the act, tho' he waives, 
or refuſes it. St. P. C. 103. 4. | „ | 


So, he ſhall have the advantage without pleading, where the act 
ſays, that he ſhall take advantage without pleading ; tho? there are 


exceptions in the ſtatute. St. P. C. 103. a. Semb. Lane, 71. | 
Where the exception goes only to. particular perſons by name. 


2 Leo. 28. 


But, generally, when there are exceptions, the party ought to plead, 
and ſhew that he is not a perſon excepted. St. P. C. 103. 4. H. P. C. 
252. Cro. Car. 449. Pl. Com. 103. 4. 2 Leo. 28. 3 Inf: % - 
So, a ſpecial pardon ſhall not be intended, if it be not pleaded : as, 


if an entry of a judgment, where the plea was after a general pardon, 
be, nil de fine quia pardonatur ; for the pardon not being pleaded, ſhalt - 


not be intended. R. 1 Leo. 300. Cro. El. 153. | 
80, if a capiatur, or in niiſericordia be entred, where the plea was 


after a general pardon, it is well; f hang . 
Ke. Cro. El. 168, 778. | races. ta "_—_ was an exception. 


Vol. V. =. x. And 


If a man be found guilty of homicide /e defendendo, be ſhall have a Z 


But the effect of theſe ſtatutes is evaded by a non- obſlante. St. P. . 
| 1 : 
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And if there be a general pardon, in which there are exceptions, 
the court need not take notice of it, if it be not pleaded. Lane, 71. 
30, if a man has a charter of pardon from the king, he ought to 
plead it in bar of the indictment. 1 Rol. 29079. 3 

| So, he ought to plead it, ſhewing his charter /d pede figilli. St. 
—£: 6 203-4 Bao. e 18 
And if-he pleads not gullty, he waives his pardon. R. Kels, 25. 
Yet, if a pardon be of murder and manſlaughter, and he pleads not 
guilty to the indictment for murder, and is found guilty of manſlaugh- 
ter, he ſhall afterwards have the benefit of the pardon. Dub. Kels, 25. 
[On an indictment for returning from tranſportation, the king's 
fign manual may be given in evidence ; and if not revoked, and the 
condition be literally, though not ſubſlantially, complied with, the 
priſoner ſhall be diſcharged. 2 Bl. 797.} | 8 ROB 
[Defendant in an information for maihem ſhall have the benefit of 
an act of grace, tho” he did not inſiſt on it at his trial; but ſhall pa 
proſecutor full coſts. Rex v. Haines, P. 21 G. 2. 1 Wil. 214. ] 
S8o, if there be @ variance in the addition, Sc. between the charter 
and the indictment, he ought to aver that he is the ſame perſon. 
„ ü 5 . | 
And if the pardon be between the verdict and the jadgment, he 
may plead it, tho? he has not a day in court, for neceſſity; for he can- 
not. have an audita querela, or fcire facias, againſt the king. 3 Int. 
22 0c. " = $4 * , 
: Tho. by the fg. 10 Ed. 3. 3. a man pardoned ought to find fix ſuſſi- 
cient mainpernors, before the ſheriff and coroners of the county 
where the felony was done; and the mainpriſes ſhall be ſealed with 
their ſeal, and returned into Chancery ; otherwiſe the charter ſhall be 
holden for none. But this {tatute is now repealed by the ,. 5 & 6 
V. & M. 13. 75 358 i 
And therefore, when he pleads his pardon, he ought to have a writ 
of allowance, teflifying that he has found ſureties according to the 
ſtatute. 4 Mod. 62. Ray. 13. Per Helt, Sho. 283. Sal. 499. 3 Infl. 
233. Tet OT EY Yi 55 
55 he may plead the pardon, with an averment that he has found 
ſurefies, prout patet per recordum. 3 DInfl. 235. f 
. So, by the /f. 5 & 6 . & M. 13. which repeals the f. 10 Ed. 3. 
the juſtices, betore whom a pardon of felony is pleaded, may at diſ- 
crction remand the party to prifon, till he enter into recognizance . 
with two ſureties, or if an iufant, or covert, till they find two ſureties 
for good behaviout for ſeven years. 885 e 
[There has been no inſtance, ſince this ſtatute of the court's re- 
uiring recognizance for the good behaviour of a perfon pardoned 
for murder. Rex v. Ch:twynd, H. 17 G. 2. Str. 1203. ] | 
But there needs no Writ of allowance, if there be a ſpecial nor- 


oblante. H. P. C. 250. Cro. Cat. 596, 7. Bree 
So, if he has no writ of allowance, he thall not be hanged. H. P. 8. 18 
253˙ | | 


o, it is not neceſſary for treaſon.” R. Cro. El. 81441. 
So, by the . 10 lid. 3. 3. if he finds ſurety for his good beha- 

viour, and after mainpriſe does contrary. to the peace, the charter 

ſhall be held for none.— (Repealed by che . 5 & 6 I. & M. RY. 
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And therefore, upon the peace broken, a ſcire facias lies to repeal 95 
the patent; and he ſhall be hanged for his firſt offence. H. P. iA. 
- So, if it appears by an indictment confeſſed in the ſame court where 
he pleads his pardon, that he has broken the peace: the charter ſhall 
be difallbwed:: $$. ie,, Ks OY 
Hut where there is a ſpecial non-ohſtante of the ſtatute in the char- 
ter, it ſhall be good, tho' the peace be broken. H. P. C. 252. 
So, if a man be outlawed in an appeal, and has a pardon, he 
- ought to ſue a ſcire facias againſt the appellant, before allowance of 
the pardon. Sz. P. C. 104. 6. „ . 
[On a pardon for a miſdemeanor, the defendant ſhall not be put 
to the bar, nor plead it on his knees. Rex v. Hales, M. 2 G. 2. Sir. 
816. e | | 
15 (I) Exception in a Pardon. 
1* an offence be excepted, a corporal or pecuniary penalty, conſe- 
quent to it, is alſo excepted; ' R. 5 Co. 47. as „„ 
If an offence and fraud, in not collecting or paying the revenue, 
or other money to the king, be excepted; a penalty for importing 
prohibited goods will be excepted. Dub. 3 Mod. 241. | | 
If accounts are excepted in an act of pardon, a ſum due upon an . 
account ſtated is excepted. R. 3 Lev. 135. 5 BE: 
_ © Bo, a debt for rent to the king, ſhall be excepted, tho' by negli e» 
gence of the clerk it was not in charge in the Exchequer. R.Cro I 
Car. 349. | e 55 | 
If a bond to pay a debt, 6. be excepted, a recognizance to pay it 
| ſhall be within the exception. R. Hard. 369. REA: 
If burglary be excepted, a man attainted for burglary is within the 
exception. 3 Inft. 234. _— | : | 
But where an exception goes only to the penalty, or forfeiture, no- 
thing is excepted but what is neceflary for recovery of the penalty 
as, the 3 : for the impriſenment and all corporal puniſhment 
are pardoned. X. 5 Co. 47. a. FT I 7 | 
If all offences in taking away, or purloining the king's goods, mo- 
ney, &c. are excepted, felony in purloining them will be pardoned. 
Hard. 367. (Cre. Car. 49:) ee | 
An exception of murder does not extend to a felo de ſe. R. 1 Lev. 8. 
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PARISH. 
| (A) Pariſh, when taken for a Dioceſe. Wes 0” 
Pa 1 l Do . „ Fl 
182.1 th eld. de Dec. is [£ait. 1726. 3 vol. 1125. 2 ! 
go Hen 
” I 6 (B 1.) What ſhall be. | 1 . 


N the time of Honorius, archbiſhop of Canterbury, England was 

divided into pariſhes, Camb. Brit. in the Introduction. Cent. Seld. 
H. & T. 3 vol. 120686. N . 
| Oe «4 > 00-2 | Every 
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„ ende 1 PARISH. Ry 3 
3: {Bvery precio which belongs tothe fame parochial wy 
a; om. verb. Pariſh. 


+ 4 pariſh was a precinct within a dioceſe, which „ one 
or more vills, or a leſſer tertitory. Seld. de Dec. c. 6. + 3. J. Bo. 


vol. 1120. 

For ſeveral vills may be contained in the Gam pariſh... 
And therefore, parucbia is ſaid to be /acus in quo populus alicujus ec- 
elgſe dir. 5 Co. 67. a. 

So, 1 hamletti fotuerunt pertinere ad unam R. El. 4. 
c. 15. 


FP 90, /* 8 . Potuerun pertinere ad unam villam. N. 4 6. 1 5. 
JEW? | 


(B 2.) What not. 8 


But if a place has not a church, churchwardens, and ſecramentalia 
is not properly a pariſh. 

o, it ſhall not be a pariſh by reputation within the J. 43 El. 2. 
if id had not a parochial 9 chapel-wardens, and ſacramentalia, at 
the time of the ſtatute. R. Sal. 501. 

Thoꝰ it had a diſtinct overſees, and maintained i its own poor. Sal. 


Se Tho! i it had alſo a 8 warden, by whom rates are collected 
15 chere, and paid to another pariſh. Mid. 
80, land ſhall not be within any pariſh, unleſs by prefeription or 
act of parliament. Sz. 137. ; 
So, a place, Oc. may be extra-parochial. | 
Yet an cxtra-parochial _—_ is within a county. Per Halt, Skins 


685. 
(C) vill | 
2 1.) What fhall be. 
21 LLA of ex pluribus manſionibus vicinara. Co. L. 11 5. b. 


| [A vill muſt conſiſt of ten families, or have a conſtable, or at 
leaſt the reputation of a vill. Rex v. Denham, P. 8 G. 2. B. S. C. 
No. 11. Str. 1004. oy v. Grafton, P. 10 G. 2. B. S. C. No. 31. 
Str. 1071.) 


And a vill is the genus which complighends be ſpecies. Co. ＋. 5 


115. 6. | 
For every borough i is a vill; but not 7 converſs. Kid. 
So, eve fy pariſh ſhall be intended to be but one vill, if it does not 
appear to the contrary. Ca. L. 125. 6. | 
2 every place ſhall be intended a vill primd facie, if it does 2 
appear to the contrary. Co. L 125. 5. R. 2 Cro. 263. K. Sal. 
And therefore, if a fine be levied of lands in A., and the pari of 
A. comprehends ſeveral vills, A., B., &c. nothing paſſes but land in 
the vill of A., and not land in B., or other vills Ard the pariſh of 
A. R. 2 Cre. 120. Vide Fine, (EA. | 
But a fine of land in the pariſh of . paſſes land in al the vills of 
the ſame | R. 1 Vent. 170. 


$0, a fine in A. which has a ſuperintendency and copfteblewid, 44 

which extc nd over ſcveral TY pris land in aw ville. 1 Vent. 

170. a 5 
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Ik all the houſes in a borough are decayed, yet i: continues g Nil. 


0 2.) What not. > 


2 But it ſhall not be accounted a vill where there is not, and never ; 
Was a parochial church. Ca. L. 115.6. | us 
So, one vill cannot be within another vill : and therefore if in re- 


plevin, the taking is ſuppoſed in a warren in A., and the defendant 
avows for rent out of a manor,. which extends to A. and B., and the 


_ plaintiff alleges an aſſignment of dower out of B.; and avers that the 
warren in B. was within J. This is bad; for B., which ought to be 
intended a vill, cannot be within A., which ought alſo to be intended 


a vill. R. 1 Sid. 10.1 2 e | 
[An extra-parochial place, conſiſting of two houſes, &c. 3oo acres 
of land worth 3oo/. per annum, belonging to and in the occupation 


of ſeveral perſons, are not ſufficient to conſtitute a vill. Rex v. Den- 


bam, P. 8 G. 2. H. S. C. No. 11. Str. 1004] 


Nor, an extra- parochial place, a manor, formerly a nobleman's 
ſeat, and park, ſince converted into farms, and having five houſes 
occupied by five tenants. Rex v. Grafton, P. 10 G. 2. B. S. C. No. 


31. Str. 1071.] 1 75 5 
Nor, extra - parochial place, conGſting of one capital meſſuage, two 


old cottages, one new one, and one tenement, part of the capital 


meſſuage, all let to one, and inhabited by him and his under-tenants, 
Rex v. Showler, 7. 3 G3. ink RE hes: 


24 4 
Vide Chaſe (.. 
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| PARLIAMENT. 
(A) Its Name. 


INH parliament is the higheſt and moſt honourable and abſolute 
& #: court of juſtice within the realm, compoſed of the king and 
lords and commons of the realm. Co. L. 10g. ö. Dy. 60. g. 

And is known by ſeveral names. 4 If. 2. e 


T H E parhament, 7 non ſpeftes ff antiguiſſima, 1 digtatem i 


oft hanoratifſima, ſi Juriſdictionem ef capaciſſima, 9 Co. Pref. 


>; 
* 


 Temporeyſhe & aliorum regum Saxonum.,fuerat conventus fapientum 


ſbiritualium & temporalium. 9 Co. Pref, 
(sq) When it ſhall be ſummoned. 


BY the f. 4 Ed. 3. 14. confirmed by 36 Ed. 3. 10. a parliament | 


_ > ſhall be holden every year once, or more often, if need be. 


By the ft. 16 Car. 1. 1. a parliament was to be hel every third 
year .— But this was repealed by the /f. 16 Car. 2. 1. 
= | 5 Pe „„ | And 


| = 
* 


1.82 ARLIAMENT 
And by the ſanie f. 16 Car. 2. 1. it was MP. that parliamentg 


hall not be intermitted, or diſcontinued above three years at moſt :, 
"butWithin three years after the determination of any parliament, or 85 
if occaſion oftner, the king ſhall iſſue writs for a new parliament. 
So, by the ff, 1 V. & M. ff. 2. 2. it was declared, as the right of the 
ſubject, that parliaments ought to be held frequently. 1 
And, by the fl. 6 W. & M. 2. a parliament ſhall be.holden once 
in three years at leaſt: and after the determination of every OW”, 
ment legal writs under the great ſeal ſhall be iſſued for calling a new 
parliament. 
 _ [But now, by A. 1 G. 1. fe. 2. 38. . and may have 
continuance for ſeven years, and no longer, to be accounted from the 
day on which by the writ of ſummons the parliament ſhall be ap- 
pointed to meet, unleſs ſooner diſſolved by his majeſty.] 

A writ of ſummons iſſues from Chancery, by advice of the king' 8 
council, for ſummoning the parliament to aſſemble at the return of 
the writ. 4 If. 4. Vids paſt. (D 8.—E 1.) 

- But by the /. 12 Car. 2. 1, it was enacted, that the houſes then 
ſitting ſhould be the houſes of parliament, notwithſtanding any want 
af a writ of ſummons or defect therein, or other defect, 5 

So, by the ,. 1 V. & M. 1. 

By the ff. 7 & 8 W. 3. 15. no W ſhall be diffolved by the 
demiſe of the king, but ſhall immediately meet and fit for fix n, | 
unleſs ſooner prorogued, or diſſolved by the ſucceſſor. _ 

If no parliament be then in being, the laſt wee parliament 
ſhall immediately convene and ſit as aforeſaid, 


(D) What Perſons compoſe it, 


HE parliament conſiſts of the king, lords, and commons. Ce, | 
I. tog. 3. Sal. 5 10. 

Of the king and three eſtates of the realm, viz. the lords ſpiritual 
and temporal, and the commons. 4 Inft. 1. Ha. Parl. 1. 

Of the king and two eſtates. By the King at a Parliament, 18 Fac. 
Kue. 21. 

Per! it is not neceſſary chat the lords ſpiritual or temporal ſhould 
always aſſent to every act; for if all the lords ſpiritual are abſent, 
an act by aſſent of the king, the other lords and commons, w will be 
good. Vide pgft. (G 10.—- Rz.) | 
© So, if all the lords temporal are abſent. 2 F 
So, if the lords ſpiritual are preſent, and all diflent. 50 
The lords and commons antiently ſat together. 4 drift. 2. 2 2225 
173. Cont. Pref. Cet. als Vide poſt. (E 2.) N 

All the lords ought to be ſummoned. 4 Ind. f. 

And all the knights for ſhires, citizens and burgefſes ought to be 8 
elected, which are 493. 4 1. 1. 

And by the ft. 5 Ann. 8. at the union, 18 peers and 45 commonery 
are added For Scotland. 


| (5 I. 9 The Ring. | 
The king is. pus parliamenti. 4 Inft. 3- Ha. Parl. 1. in varge 7X 
a3 9 2.) The Lörde Spiritual. 


The lords (; piritual, viz. the athena parliament AX 
- =, oY ſon | 
. 45 


+ * 
2 


* 
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n 
. of their baronics 3 for they hold their biſhoprics. per baroniam, 
4 Infl. 1. 45. Wh 1 17 
And they ought to be ſummoned ex debito ee 4 Inf. 1. — 
The ſummons to the lords ſpiritual names them by their chriſtian - 
name, and their name of dignity. 41. 5. | 5 e 
But an addition of the ſurname does not gt BY the writ. "Bid. ] 2 


A biſhopele&t may be ſummoned as a lord of parliament. 4 If. 47. 

A ſummons to an abbot or prior named him 155 his dignity. 
only. 4 Inf. 5 
An abbot, 855 tho' ſummoned, needed-not to have come to wy 
ment, unleſs he held fer 3 for he was dead in law. 4 570 
44, 5. | 

So, tho? he had okep ſerved in parliament. 4 7. oft. 45: 

And where the king granted 'to ſuch an one to be a lord ſpiral 
of parliament, it was void. Jbid.. 


3.) The Lords Temporal. 


Every duke, marquis, earl, viſcount, and baron of England, by 
creation or deſcent, ought to be ſummoned to parliament « ex Oy" 5 
juflitiz. 4 Lift. i. 1 | * 
If he be of full age. Bid. 
A ſammons to a temporal baron mentions his chriſtian name, and. 
his dignity. 4 Inf. 5. | | 
If he be a knight, that.is frequently added. Bill. 
And if his ſurname be added it does mot vitiate the writ. 
If a kniglit or eſquire be ſummoned 1 writ to parliame: 


not reſuſe. 4 4 bt 8 


(D 4.) The C ommons. 


The commons make the third eſtate of ee nd conſiſt of 
1 of ſhires, citizens, and burgeſſes. 4 4 . | 
And all ought to be elected by writ ex debito ii fs Bid. 
And they repreſent all the commons of the realm. Bid. 18 1 
The beginning of the commons” attendance in parliament ſeems 
to have been ſince the 4oih year of H. 3. Cot. Abr. Pref. 11, 12. 
The firſt writ for the election of knights, citizens, and burgefles, 
ſeems to have been in the 49 H. 3. . Abr. Pref. 13. b. 


(D 5.) Knights of ſbires.) A writ goes to the ſherilf of every county 
in England and Wales, commanding, quod duos milites gladiis ciuctor 
2 ideneos & diſcretas comitatits tui, &c. eligi 05 &c. Co. L. 109. 5. 
FF 
e 49 H. 3. a writ of . was s directed to the ſheriff of every. 

county, quad venire fac. duos de legalioribus & dycretior. militibus ſingula- 
rum comitatuum. Dug. Sum. Parl. 3 Cet. Air. Pref. 13. 6. 

And from that time, the counties of Bedford, Berks, Bucks, Cam- 
bridge, Kent, Cornwall, Cumberland, Derby, Devon, Dorſet, Lark, E 4; 
Gloucefter, Hereford, Hertford, Huntingdin,” Lancaſter, Leiceſter, 
coin, Middleſex, Norfolk,” Northampton, Northumberland, — 
Oxford, Rutland, Salop, Somerſet, Southampton,” Stafford, Suffelh, Surry, 
Hufen, M. e W, e/tmorland, Wilts and . hen, have ent each 
of them two > knights "= 4% | 

Ot 3 TH 


2 


194 2 A. 


By the . 472 8, 26. J. ag. every county in Wale ſhall ſend one 


* kni to parliament. 


e fl. 34 & 35 H. 8. 13. the county Pelster of Cheſter hence- 
forth ſhall have two knights, to be elected by proceſs from the chan- 
cellor of England, to the chamberlain of Chefter, his lieutenant or 
depu 

* ff. 25 Car. 2. 9. the county palatine of Durden ſhall have 
two knights in parliament, to be choſen on a writ from the chancel. 
lor, &:. to the biſhop of Durpom, or his temporal chancellor, © 


(D 6. Citizens.) A writ to the ſheriff of every county commands, | 
guod de qualibet civitate comitatts tui dues civer, &c. 4 Inſt. G. Co. J. 
109. 5. 

oo 49 HF. z. a writ of ſummons was directed to the citizens of 
York, and required them to ſend to parliament 2 de diſcretioribus, legal. 
Arien, & prioribus crvibus, & c.. Dug. Sum. Parl. 3. | 

Citizens and burgeſſes were not afterwards ſummoned with the 
knights of ſhires to parliament, till 23 Ed. 1. but the king ſent them 
commiſſioners, who aſſeſſed or levied upon them the ſame, or a 
greater tax than was granted by the knights of ſhires. Bra. Treat, 
de Burg. 25 — 32. Dugdale mentions the ſecond Sammons, 22 Ed. 1, 
Dug. Sum. Parl. 7. | 


(D 7.) Burgeſſets.] A writ to the ſheriff of every coun y com- 
mands, quod de quolibet burgo duos burgenſes de diſcretioribus & magis 
| fufficientibus, &c. 1 In}. 110. | | 

So, it was done anno 49 H. 3. Dug. Sum, Parl. 3, A writ was 
directed to the burgeſſes of every borough. 

Burgeſſes were not afterwards ſummoned to parliament till 22 or 
23 Ed. 1. Bra. Treat. de Burg. 25, &c. . Dug. Sum.. Parl. 7. | 

By the f. 27 H. 8. 26. / 29. the counties of Brecknock, Denbigh, 
and every ſhire in Wales ſhall ſend to parliament one knight, and 
every ſhire town (ny Merioneth) one burgeſs, 


(0 8.) Eleflion. Writ of Election. The writ for ſummons, or 
election, ſhall have no material alteration, or addition, without act of 
parliament. - 4 Inft.'10. 

By thef, 7 & 8 W. 3. 25. there ſhall be forty days between =” 5 

2 and return of the writ of ſummons. 

And the. lord chancellor, Sc. ſhall iſſue writs for the election with 
as much expedition as may be. 

And as well on calling a new, as on a vacancy in parliament, the 
writs ſhall be delivered to the proper officer, to whom the execution 
of them belongs, and no other, 

Before the writ of ſummons iſſues, the king gives a warrant to the 
chancellor, by bill ſigned, for ifſuing the writs. Vide D' Exec, 2. | 

The form of the warrant. Ibid, 

If the perſon elected dies, or makes election for another place, the 
ſpeaker ifſues a warrant to the clerk of the crown, upon motion, to 
make a-writ for another election at the vacant place. 29 Nov. 1710, 

„o, if the perſon elected accepts an office, be made a peer, Er. 

'T ho' there be a petition depending for the election at the ſame 
place, if it be not againſt him who dies, &c. 304 Nov. 1710. Or, 
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Or, there was not any candidate, but the perſons who are returned. 


The writ of ſummons ſhall be, ze/e the king. | CY 
Or, ?2fte the chief juſtice, or guardian of the realm. 4 Infl. 6. 
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[By fat. 10 G. 3. c. 41. the ſpeaker, during receſs of parliament, | 


may iſſue his warrant*to the clerk of the crown, to make out a writ 
for electing a member in the room of one dead during receſs, on the 


give notice in the Gazette, and not iſſue warrant till fourteen da 


- after; nor unleſs the return of the deceaſed member was brought in 


fifteen days before the end of the ſeſſion preceding his death.) | 
But the ſpeaker is not to iſſue his warrant for a new election, un- 


leſs the death was certified, ſo that notice may be given fourteen days 


death being certified under the hands of two members. He muſt 


before the meeting of parliament, nor where a petition was depend- 


ing at the laſt prorogation or adjournment. St. 15 G. 3. c. 37. 1. 


[He may iſſue his warrant on a member's becoming a peer, in the 


-# 


ſame manner as if he were dead. /. 2.] ; 


| D 9.) Who cannot be elected, and who may. A man, attainted for 


treaſon or felony, cannot be elected]; for the writ ſays, magis idoneos 


& diſcretos eligi fac. &c. 4 Inſt. 47, 8. | 

So, temp. H. 7. perſons outlawed for treaſon could not come into 
parliament, till their attainders were reverſed. R. Bac, H. 7. 13. 
Nor, perſons outlawed after judgment, or before, in a civil action. 


Ke. per all the F. 1 And. 293. 


Nor, perſons taken in execution upon a judgment. Mo. 57. 
An alien cannot be elected to parliament, or, if he be elected, ſhall 


not fit. 4 fl. 47. 


Nor, a denizen. Did. 78 | 
But a man, when naturalized, may. Did. | 


tion. 4 Inf. 47. Mo. 783. fs | 
Tho' he be of the inferior order. 4 Inſt. a 7. ö 


By the /. 46 Ed. 3. No. 13. a man of the law, following buſineſs 

in the king's court, and ſheriffs, ſhall not be elected for counties. 

Cot. Abr. Pref. * Vide infra, As, « | 
R 


A judge of . or C. H., or a baron of the Exchequer, cannot be 

elected; for they are aſſiſtants to the peers. 4 Inf. 47. Tamen 
1 - baron of the Exchequer, was Speaker to the Commons. 
31 H. 6. ES | 


By the /. 5 6 V. & M. J. /eff. 2. no member of the Houſe of 


Commons ſhall be, directly or indirectly, concerned in farming, col- 


A clergyman cannot be elected; for he is repreſented in convoca- 


lecting, or managing of duties given by lottery, or other act, except 
commiſſioners of the treaſury, officers of the cuſtoms or exciſe, and 


commiſſioners of the land-tax. 5 


But he may be a member of the corporation erected by the fl. 5 & ; 


6 . M. 14. / %. 2. | 


He may have a judicial place in the duchy court, or other court, 


eccleſiaſtical or ciyil. 4 Inſt. 47. 


By the ft. 12 C 13 V. z. 2 after limitation in the Honſe of 
Hanover, no perſon in an office or place of profit under the king, or 


who receives a penſion from the: own, ſhall be capable of ſerving as 


a member 


Fr 


—_ 
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a member of the Houſe of Commons. — But by the J. 4 & 5: Ann, 8, 


mis v gee 2 
J. 4 5 Ann. 8. no perſon, who, in his own name, or in 


truſt, — any new office or place of profit under the crown, then 


after created, no commiſſioner, ſub- commiſſioner, ſecretary, or re- 


cCeiver of the prizes, comptroller of the accounts of the army, com- 
miſſoner of traff{ports, ſick and wounded, for wine licences, nor 
agent for any regiment, nor governor, or deputy governor of the 
plantations, nor commiſſioner of the navy for the out-ports, nor any 


having a penſion from the crown during pleaſure, ſhall be capable of 


being elected a member of the Houſe of Commons. [The election is 
declared void, and he ſhall not fit or vote, on pain of 50010. 

Nor, by the t. 6 Ain. 7. after the union. 

And by that Aatute, all diſabled to ſit in the parliament of Eibl 
mall be KLavled in the parliament of Great Hritain. 

Nor, by the /. 1 Ges. 56. any perſon, having a penſion from the 
crown for a term of years in his own name, or in truſt. 

[No judge of ſeſſion, juſticiary or Exchequer in Scotland, is capable 
of being choſen a member of the Houſe of Commons. 7 G. 2. c. 16.] 


By fat. 15 G. 2. c. 22. commilhoners of revenue in Jrelazd, of the 


navy, clerks in the following offices : treaſury, auditors, tellers, or 


chancellor of exchequer's oſſices, admiralty, paymaſter of army or 


navy, ſcerctaries of ſtate, ſalt, ſtamps, appeals, wine-licence, hackney- 
coaches, hawkers, and pedlars, or having office in Minorca or Gibraltar, 
(except commiſſion- officers in regiments,) are excluded from vain 
members of the Houſe of Commons. 

[By 22 C. 3. c. 45. every perſon who ſhall directly or indirectiy, 
by himſelf or by any other to his uſe, hold any contract made with 
the commiſſioners of the treaſury, navy or victualling office, or the 
maſter-general or board of ordnance, or any other perſon, for or on 
account of the public ſervice; or ſhall in purſuance of any ſuch con- 
tract, furniſh any money to be remitted abroad, or any wares, or 
merchandize to be uſed in the ſervice of the public, {hall be incapable 
ol being elected or fitting or voting in the Houſe of Commons, du- 
ring the time that he ſhall hold ſuch contract.) 

By the /. 9 Ann. 5. no perſon ſhall be capable, Cc. who ſhall not 
have a freehold or copyhold for his own lite, or a greater eſtate in 
law or equity, and for his own uſe, of the annual value of 600 J. if a 
knight; 3oo/. if a burgeſs, Sc. in England, [Wales or Berwick, ] 
above repriſes and ail incumbrances that may affect the ſame. [Pro- 

' vided, not to extend to the eldeſt 191 of a peer, or of a perſon quali- 
ſied to ſerve as knight of a ſhire.) 

An infant within the age of 21 years cannot be elected. 4 of 47. 
— And by the %. 7 & 8 W. 3. 25. the election of an infant is void, 
and if being returned he fit, he (hall incur . penalty, as if he ſat 
without being returned. 

By the /. 4 & 5 Ann. 8. confirmed ates the union by the /. 
6 Ann. 7. iſ any accept any office of profit from the crown, while a 

member, his clection ſhall be void, but he may be capable of os” 


again elected. 


By the /. 1 H. 5. 1. knights, Oe. ſhall not be tholgn, unleſs res"! : 


fident within the ire the day of the date of the writ of ſummons.— 
Py the /. 9 H. 6. 7. unleſs A and Len And 
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f. 1 H. g. 1. citizens and burgeſſes choſen ſhall be 
And by the „f. 1 H. 5. | g | © 


 xefiant, dwelling, and free in the city or borough, and- no other 
; By the 2 = H. 6. 14. knights of ſhires ſhall be notable K 
olf the ſame county, or ſuch notable eſquires and gentlemen born of 
| the ſame county, as ſhall be able to be knights, and not any of the 
degree of yeoman. | I | ; 5 : 
| y the /. 5 El. 1. none ſhall enter into the Parliament Houſe till 
he hath taken the oath of ſupremacy, 1 Kl. before the lord ſteward or 
deputy. J ͤͤͥͥ³ ß nn 35 
Nor, by the J. 30 Car. 2. 1 /f. 2. after the ſpeaker choſen, till he 
take the oaths of allegiance and ſupremacy, and ſubſcribe and repeat 
the declaration againſt popery, between nine in the morning and four. 
in the afternoon, at the table in the middle of the Houſe in a full 
Houſe, in ſuch order as the Houſe is called over, on pain of 500/., ai 
and being a popiſh recuſant convict, and incapable of office, '&c. 
Vide pai. (E 4.) | 3 
Nor, by thef. 7 & 8 W. & M. 27. till at the time he takes the 
oaths, and ſubſcribes the declaration in the f. 1 W. & M. 8. he allo. 
ſubſcribe the aſſociation. 3 | 
But by the /. 1 Ann. /eff. 1. 22. the aſſociation is taken away. 
Nor, by the ,. 13 & 14 V. 3. 6. and 1 Ann. eff. 1. 22. till he take. 
and ſubſcribe the abjuration oath, | : EP 
By the ,. 7 V. 3. 4. any perfon, who after the 7e/e, or the order= 
ing of any writ, or after the vacancy, by himſelf or others, or by any 
means, before his election, gives to any. voter, or to any county, city, 
town, Cc. in general, any money, meat, drink, or preſent, Wc. is 
diſabled to ſerve upon ſuch election, | | 
Treating a corporation on the day of election, is a breach of this 
| ſtatute, X. in the caſe of Sloan at Thetford, 26 Jan. 1699. 
But all others, under the degree of a peer of the realm, may be 
elected. 4 Inſt. 47. 5 „ 1 
As, a banneret. Bid. 2 
The heir apparent of a peer. Vide ſupra. . 
So, he who is judge in the duchy or other court. 4 Inf. 47. 
And the attorney or ſolicitor general. 4 Ii. 48. cont. | 
Every one profeſſing or practiſing the common law, tho' there 
was an ordinance of the peers in Parliament. 46 Ed. 3. cont. 4 Inft. 
38. Vide ſupra. 5 | 5 
A mayor or hailiff of a. corporation. Cant. Fro. 38 H. 8. Tit. 
Parl. 7 Acc. 4 Inſt. 48. ſe, | | 
As ſheriff of one county may be elected in another; as, 1 Car. the 
ſheriff of Buckinghamſhire was elected in Norfolk. 4 Iii. 48. 
And the king by bis charter cannot exempt a man from being 
 Cefted; for ſuch charter of exemption is void. 4 ff. 49. 
[By flat. 33 G. 2. c. 20. members, before they vote or ſit in par- 


i liament, ſhall deliver in a ſchedule of their qualifications according to 

Y 9 Ann, and ſwear to it; except eldeſt ſons of peers, or of perſons 

* HAGER be knights of a ſhire, members for univerſities, or Scotch) 
 Tgmbers,] | W | 

4 [Staf. 14 G. 3. c. 5 8. repeals at. 1 F. 5. and ſo much of the 8th, 

ork zoth, and 23d H. 6. as relates to the reſidence of electors or elected.) 

4 (D 10.) Ne fball -be eleftarry who mtr] By the ft. 1 H. . 1. 


chooſcrs 
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. chooſers" of 8 Oc. ſhall be refident within the ſhire the ay of ©. 
the. te of the writ of ſummons. 

the . 8 H. 6. 7. ſhall be dwelling and refident, c. 

By the /. 8 H. 6. 7. every one of the electors ſhall have lands or 
tenements of the value of 40 f. per ann. at leaſt above charges: and 
the ſheriff ſhall have power to examine on the evangeliſts, how much 


12 may expend by the year. 
By the f. 10 H. 6. 2. he ſhall have 40 5. per ann. freehold in the 


ſame county. 


By the f. 7 & 8 N. 3. 25. before he polls, if required by any can- 
didate, he ſhall ſwear he hath in that county freehold lands or here- 
ditaments of 40 5. per ann. and hath not polled before: and, for per- 


w 


| jury or ſubornation, be ſubject to the penalties of the f. 5 E. LVide 


in the f. 18 Geo. 2. 18. the oath altered and enlarged.] 

By the ,. 7 & 8 W. 3. 34. a quaker, inſtead of an oath in the 
uſual form, ſhall be permitted to make affirmation in all courts and 
places, &c.— But the preamble ſpeaks of caſes, where proceſs iſſues 
for contempt. Vide the fl. 10 Ann. 23. [By which the affirmation. 


is to be admitted vponeleCtions.] 
If a man has a freehold in antient amęſue, he may elec. Semb. 


cont. 4 Inſt. 4, 5 
By the ft. 7 8 8 N. 3.25. none fhall vote by reaſon of any truſt 

or mortgage, unleſs in the actual poſſeſſion or receipt of the profits; ; 

but a mortgagor, or cęſtui que truſi in poſſeſſion, ſhall vote. CY 

By the fame ſtatute, conveyanges of any meſſuage, lands, &c. in 

any county, borough, Cc. to mu apy votes, are void; and but one 
hinglo voice ſhall be admitted for one houſe or tenement. 

the . 10 Ann. 23. ſuch a conveyance, on condition, &c. ſhall 
be 6 rg and he who executes, or, being privy to ſuch purpoſe, 
Prepares it, or votes by virtue of i it for a knight of the ſhire, forfeits 
401. 
[By 13 G. 2. c. 20. the flat. 10 Ann. c. 23. and 12 Ann. flat. 1. 
c. 5. for preventing fraudulent conveyances, and-perfons voting who 
have not been in poſſeſſion of 40s. are extended to freeholders in 
towns that are counties of themſelves.) 

By the ft. 7 & 8 V. 3. 25. none under the age of twenty-one ſhall 
be admitted to give a vote, &c. 

By the ,. 5 & 6 V. & M. 20. /. 48. no officer in the exciſe ſhall 
perſu; ade or diſſuade any to vote, &c. on pain of 100 J., a moiety to 
the poor, a moiety to the informer, and of incapacity to enjoy any 
office of exciſe or truſt. 

No peer hath a right to vote at eleQtions. R. nem. con. 14 Dec. 
1699. R. nem. con. 13 Feb. 1700. R. 24 OF. 1702. 

It a peer, or lord lieutenant of a county, concerns himſelf in elec- 
tions, it is an infringement of the liberties of the commons. R. 
nem. con. 15 Feb. 1700. R. 24 OR. 1702. 

By the ft. 7 © 8 W.:3. 29. none refuſing the oaths in the fat. 
i V. F M. 8. or, being a quaker, the declaration of fidelity in the 

H. 1 V. & M. 18. which the ſheriff or chief officer, Qc. at the re· 
queſt of N candidate, may adminiſter, ſhall vote, &c. _ | 

Nor, by the /. 6 Ann. 23. refuſing the oath of abjuration, oy ifs z 
quaker, to declare the effect thereof. . | 


Ii. 2 * who has aright to vote for two, > gives a ſingle vote, he 
canuot 
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cannot afterwards give a ſecond vote for another. R. in a committee + | 
but the conſideration of it poſiponed by the houſe. 21 Dec. 1699. 
By the . 23 H. 6. 15. citizens and burgeſſes have always W 
choſen by citizens and burgeſſes, and no other. | 
And, by the ſame ftatute, the precept to cities and boroughs ſhall be, 
to chooſe by citizens of the ſame city citizens, and if a borough, by 
burgeſſes of the ſame. | | : | 
And; by common right, in all boroughs the election ought to be 
by all the burgeſſes, where there is no preſcription, or conſtant ulage 
time out of mind, c. to the contrary. R. 8 May, 1626. Vide 
Brady For. SG. +. | | 
And therefore, if the king grant to a borough by charter, tha? a 
fele number ſhall ele, &c. this does not take away the right of the 
other burgeſſes. 4 It. 48. ; PE 3 
| 80, a bye-law by the corporation itſelf, that a ſelect number ſball 
ele, does not avail. id. | | | 
In a borough which has no charter, or burgeſſes, nor any cuſtam 
for it, the election ſhall be by all the houſeholders, and not by freee 
holders only. R. 21 May, 22 Fac. Vide Brady, 60, &c. | 
But, by an original grant, or cuſtom, an election may be by a ſe- 
lect number. KR. 4 Inf. 49. ; | | 1 
8 or preſeription, it may be by burgage tenants. Vide 
. .J. | | ; s | 
7218 fat. 18 G. 2. c. 18. every collector, if required, ſhall ſwear 
that he has a freehold of 40 f. per annum, and what and where, and 
has had it a year, or come to it by deſcent, marriage, marriage-ſet- 
tlement, deviſe, or promotion; that it was not granted on purpoſe to 
qualify ; his place of abode; that he is twenty-one, and has not 
polled before.] | | . "Ra 
[By V/ 3 & 4. elector muſt have been aſſeſſed to the land tax 
within twelve months before, (except for chambers, &c. not uſually 
aſſeſſed,) and duplicates of aſſeſſment ſhall be kept among the records 
of quarter-ſeſhons.] P 
| [By F 5. perſon not qualified voting, or voting more than once, 
forfeits 40 J.] 18 . . | | 
(By J. 6. taxes and rates are not to be deemed charges within the 
meaning of this act.) EO” 1 X 
[Bribery at elections for members of parliament was puniſhable at 
common law, and is ſtill ſo puniſhable. 1 J. 383.] SE 
[By 2 G. 2. c. 24. every freeholder, Cc. claiming to have a right 
to vote or be polled at an election, ſhall, if required by either of the 
candidates, or any two of the electors, make an oath or affirmation, 
that he has not by himſelf, or any perſon in truſt for him, received, 
directly or indirectly, any ſum or ſums of money, office, place, or 
employment, gift or reward, or any promiſe or ſecurity, Qc. in order 
to give-his vote at the election. | f 55 
[Bribery by har: is but colour, and is really bribery by gift. 1 B. 
317] 0 
[By J 7. perſons taking money or reward for their vote ſhall for- 
feit 500 J. and be diſabled to vote at any future election; prov;ded, - 
J. 11., the proſecution be commenced within two years.] „ 
[Since this ſtatute B. R. will be cautious of granting informations 
at common law, till the time of limitation be expired; yet Kill 7 
* 8 E | | ' ; Wi TODD 
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will on circumſtances grant ſach an ge wer to prevent colluſion | 


1 . a common informer, and that the oſſence may be proſecuted at 


uit of the king for the public benefit. 1 Bl. 384. 

In an action on 2 G. 2. for bribery, it is not neceſſary to prove 
that the party bribed had a right to vote; if defendant gave the mo- 

ney, ſaw him vote, and his vote was not we e it is fufficient. 

Rigg v. Curgenven, H. 9 G. 3. 2 Will. 395] 

[Che action need not. Rate «l/ the parties for whom the brd was 
given, nor is it neceſſary to prove that thoſe Parties were candidates. 
1 Bl. 523. Andr. 248.] © 

[Neither is it neceſſary that the perſon bribed mould give his vote 
according to the bribe: IA. 317.7 

[By / 8. offenders, who within 12 months after the cio ſhall 
diſcover others ſo that they be convicted, ſhall be diſcharged from all 
penalties, if they themſelves have not been before convicted. ] 

[On this clauſe, making an affidavit is a ſufficient affidavit to in- 
demnify the diſcoverer : but a conviction muſt follow; and a naked 
verdict only, without a judgment, is not a ſufficient conviction. 
1 Bl. 665, 6.] 

[And it will be good; tho? the diſcovetor himſelf be found guilty of 
bribery between the diſcovery and conviction. Bid.) 

[But whether the diſcoveror may be relieved, after verdict againſt 
him, by motion, or muſt be driven to his audit quereld, will depend 
on the diſcretion of the qa according to the circumſtances of his 


caſe. Did. et 3 Will. 35. ; 
[S/. 19 G. 2. c. 28. regulates the elections of cities and towns, 


which are counties in themſelves.] 

[By JJ. 31. G. 2. c. 14. perſons holding their eſtates by copy of 
court- roll, are not thereby entitled to vote for counties; if they vote, 
they forfeit 50 J. to any candidate for whom they did not vote. 
1 3G. 3. c 18. freeman ſhall not vote, unleſs admitted 
| 6 80 onthe before firſt day of election, engere entitled to ebam 
by birth, marriage, or ſervitude.) | 

[The mayor aud common council of the borough of Cormbthes 
have power 10 admit to the freedom of the borough ſuch of the inha- 
bitants paying ſcot and lot, who for three years previouſly have 
rented lands within the borough, for which they paid 10 J. a-year: 
the defendant, an inhabitant of that deſcription, was nominated a 
burgeſs accordingly (by which title the corporators are called) ; and it 
_ was holden, that a burgeſs ſo appointed is within the prohibition of 
this act againſt occaſional freemen voting at elections; and that the 
defendant having voted within the twelve months after he was ſworn 
in, was liable to the penalty of 100/. impoſed by the act, although he 
had been nominated to be a burgeſs for more than fix years before. 
Williams v. Evans, B. R. E. 39 Geo. 3. 8 T. R. 246. 

[Stat. 3 G. 3. c. 24. requires annuities to be regiſtred with the 
clerk of che peace, _ months before the firſt day of election.] 


As to the dhtermiciation of the right of Ry a (f 15. 
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(DI.) The manner .of eleftion. Inn oily. ] By the 4. 7 H. 4. 15. 
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be made in full county of the day and place of parliament, and all 
preſent duly ſummoned, or others, ſhall then in full county proceed 
to election, freely and indifferently. Yide ante, (D 10.) ws 
By the l. 23 H. 6. 15. the election ſhall be made in full county 
between eight aud eleven in the forenoonn. 
But it is ſufficient, if the election be begun within thoſe hours. 
By the J. 7 8 VV. 3. 25. the ſheriff ſhall proceed to an election, 
at the next county- court after the receipt of the writ, unleſs it be held 
on the day of ſuch receipt, or in ſix days after: for then he may ad- 
journ the court to ſome convenient day, giving ten days notice of the 
time and place. . oy 
And by the fame fatute, the ſheriff ſhall hold the county=court for 
an election at the molt public place, where it hath been moſt uſually 


for forty years paſt. Fide infrza. DT N | 
And the county-court for the county of York, formerly held on a 
Monday, ſhall be held on a Wedneſday. | 3 
But the ſheriff of Southampton, at the requeſt of any candidate, may 
adjourn from Wincheſter, after all are polled, to the iſle of Wight. 
It may be judged, who are elected, by hearing of the voices, or 
view of the hands held up. PI. Com. 123. 126. a. 1 
Blut if the freeholders demand a poll, the ſheriff ought not to refuſe 
it; for, upon view, he cannot judge who have freeholds. 4 Inst. 48. 
And he ought not to refuſe it, tho' the party waives it. Bid. 
So, if the party demand a poll, he ought not to refuſe it. id. 
And now, by the /. 7 & 8 W. 3. 25. if the clection be not deter- 
mined upon view, with conſent of the frecholders, but a poll is de- 
manded, the ſheriff, with others deputed Ly him, ſhall forthwith 
proceed to take the poll, in ſome open plice by the*ſherif appointed. 
And the ſheriff, or his deputies, ſhall appoint ſuch a number of 
clerks as he thinks meet, for taking of it, who iha!l take the ſame in 
the preſence of the ſheriff, Sc. and hall be firit {worn by the ſheriff, 
Oc. to take the ſame truly and indifferently, and to Tet down the 
name of each freeholder, and the place of his frechold, and for whom 
he polls, and to poll none, unleſs ſworn, if any of the candidates 
require it. 3 » e 
And the ſheriff, Sc: ſhall appoint ſuch one perſon as each candi- 
date ſhall name, to inſpect the clerk appointed for the taking the poll. 
And the ſheriff, Sc. ſhall proceed to poll all the freeholders, and 
not adjourn the court without conſent of the candidates to any other 
place, nor, by unneceſſary adjournments in the ſame place, protract 
or delay the election, but proceed in taking the poll from day to day, 
and time to time, without other adjournment, unleſs by conſent of the 
candidates, till all the freeholders preſent be polled, and no longer. 
And the ſheriff, mayor, &c. ſhall deliver to any who delires it a 
copy of the poll, paying only for the charge of writing it; and ſhall | 
—— 500 f. to the party grieved' for every wilſul offence againſt 
this act. | | | 
 »[By 10 Ann. 6. 23. the ſheriff muſt deliver the check-books, as 
well as the original poll-book to the clerk of the peace. Rex v. Davis, 
7. 9 C. 2. Str. 1048.) 5 3 | i 
[By flat. 18 C. 2. c. 18. , 7, 8, 9. booths for taking the poll not 
Exceeding fifteen, to be etected at candidatesꝰ expence, with che names 
, | | af 


- 
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of the hundreds on them. Clerks to be appointed. A lit of the 
towns for which each booth is appointed be made, and, on re- 
queſt, delivered to each candidate; and no perſon to vote there, but 
whoſe eſtate lies in one of theſe towns, unleſs they do not lie in any 


place mentioned in any of the liſts. And a check-book to be allowed 


for each candidate.) 
[By 10 & 11. the ſheriff ſhall not adjourn the next county-court 


after receiving the writ for more than ſixteen days, and it may be ad- 


journed to a Monday, . or e e flat. 
6 Geo. 2. c. 23] | 


O 12.) ha city or borough.) By the A. 23 E. 6. 15. the ſheriff, 
after delivery of the writ, ſhall deliver, without fraud, a Cuſficient 
precept under his ſeal to the mayor or bailiffs of cities and 11 5 
within his county, reciting ſoch writ, and commanding them, 
_ City, to chooſe citizens, if a borough, burgeſles for the parliament. 


Vide ante, (D 10.) 
And a ſheriff doing contrary to this or other ſtatutes about elec- 


tions, ſhall forfeit the penalty of the /. 8 H. 6. 7. viz. 100 J. to the 
king, and a year's impriſonment without bail; _ ſhall forfeit 100/. 


to every Laight, citizen, or burgeſs choſen in his county, and not duly 
returned. 


By the f. J & 8 I. 3. 25. the officer forthwith, on receipt of the 
Writ, ” ſhall make out the precept to each borough, &c. and in three 


days after receipt, by himſelf or proper agent, deliver it to the proper 
officer, &c. to whom the execution of it belongs, and no other. 


[The precept for a borough . muſt be directed to the returning 


officer; if other words are added, they are ſurpluſage, and may be 


{truck out; and parol evidence ſhall not be received to ſhew they had 


been there, and ſo to make variance from the declaration and the re- 
cord erroneous. Dickſon v. Fiſher, M. 9 G. 3. 4 B. M. 2267. | 


And by the fame Hatute, ſuch officer ſhall indorſe on the precept the 
day of his receipt in the preſence of him who delivers it, and fort- 


with give public notice of the time and place of election, and proceed 
to election thereupon within eight days after receipt of the precept, 
giving four days notice of the day of election. 


[The indorſement of the returning officer of the time of his re- 


ceiving the precept is immaterial, and need not be proved on an action 


for bribery againſt a third perſon. Gray v. Smitbyes, K. 9 G. 3. 


4 B. M. 2273. 


A citizen is the moſt worthy, but bis election agrees in all reſpects 


with the election of a bang Her Holt, Mod. Ca. 5 1. 

The election in a 23 is by perſons, who hold by burgage 
tenure, or by the burgeſſes of a corporation. Bid. 

The right of a vete for electing burgeſſes to parliament i j incident 


to every burgage tenure. ' Bid. 


The election by the burgeſſes of a corporation is a perſonal privi- 


lege given by preſcription or charter, and is a right, veſted in the whole 
corporation, to be exerciſed by every member of the ſame corte! 
tion. Per Holt, Mod. Ca. 5 2. T 

- By the f.'1 V. & M. 2 / 2. and the f, 2 V. t 
declared, e to rn 85 to be 5 
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(D 12. The return of the elacted.] By the ft. 7 H. 4. 15: after the 
cle d, — names a ce perſons choſen (Whether * or abſent) 
ſhall be written in an indenture under the ſeals of the chooſers, and 
| tacked to the writ 5 which indenture, ſo ſealed and tacked, fhall be 
holden for the ſheriff's return to the ſaid writ for the knights of the 
ſhires; and this clauſe ſhall be added to 2 il phy” tuam iu 
comitatu tuo factam diſtindte & aperte ſub ſigillo tuo lit eorum 
per illi ASH in cancellaria ad diem & lacum in brevs 
contentum certifices indilate. 2 ves 
By the ff. 23 H. 6. 15. the mayor or bailiffs, &c. ſhall return to 
the ſheriff the precept they received by indenture between the ſheriff 
and them of the elections, and the names of the citizens and bur- 3 
gefſes by them choſen. And the ſheriff ſhall make rightful return of 
his writ, and of every return to him made by any mayor or bailiffs. - 
Andi if the ſheriff do contrary to this, or any other ſtatute for elec- 
tions, Oc. he ſhall incur the pain inflicted by the ,. 8 H. 6. 7. vis. 
100 J. to the king, and impriſonment for one year, without bail or 
maipprize, and forfeit 100 J. to every knight, citizen, or burgeſs 
choſen in his county, and not duly returned. | * 
By the . 5 R. 2. /eff 2. c. 4. if a ſheriff be negligent in making 
his return, or leave out of his return any city or borough, bound or 
of old wont to come to parliament, he ſhall be amerced, or otherwiſe 
puniſhed as was accuſtomed in times paſt. SIE | 
If any ſheriff refuſes the return of 2 proper officer, and accepts a 
return by an improper officer of the corporation, it ſhall be amended 
by the clerk of the crown, by order of the houſe to file the proper 
return, and take the other off the file. 20 Dec. 1710. 
If he makes a double return, and one is waived and appears impro- 
per, it ſhall be amended by taking it off the file. 8 Dec. 1710. 
UDide pft. (D 14.) , | 20g 


0 14.) At 4what time it ſhall be.] By the ft. 5 R. 2. 4. if a ſheriff 
be negligent in making his return, he ſhall be amerced or puniſhed as 
was accuſtomed in times paſt. 12 * 

By the „l. 7 H. 4. 15. and the clauſe afterwards inſerted, the ſheriff 
is commanded, quad electionem, &c. ad diem et locum in brevi contentun 
nobis in cancellaria certifices. | | | 2 5 

And where a ſheriff did not make a return in due time he was taken 
into cuſtody by order of the Houſe, as for a breach of privilege. 
23 OF. 1702, 3 {Ras e | OY 

By the „. 10 & 11 V. 3. J. if a ſheriff make not a return. on or 

before the parliament is to meet, or in convenient time, not exceed- 
ing fourteen days after election on à new writ, he ſhall forfeit gool,, 
| moiety to the king, a moiety to the.jnfermer.. 


3 5) Falſe return.) By the „f. 11 II. 4. 1. juſtices of aſſiſe may 
inquire of returns made to writs of parliament, and if found by in- 
queſt, that the return is contrary to the /.) H. 4. 15. the ſheriff ſhall 
ancur 100 J. to the king, and the knight unduly returned, ſhall loſe 

bis wages. | „ 

Aud the ſheriff alſo, by che l. 8 H. 6: 5. ſhall have a year's im- 
priſonment without bail. 3 


* 
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choſen and not returned, to be recovered ut ſupra. 


* 2 2. ” 1 
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But by the f. 6 H. 6. 4. the ſheriff or _ „Cc. may traverſe 
ſuch inqueſt of office, before the juſtices of aſſiſe. | 
Buy the . 23 H. 6. 15. if any ſheriff make a return contrary to 
that, or other itatute for elections, &c. he ſhall incur the penalty of 
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the f.8 H. 6. 7. ante (D 12.), and alſo pay to every perſon choſen 


and not duly returned 100 J. to be recovered with coſts in debt againſt 
the ſheriff, his executors or adminiſtrators, by the party grieved, if 


he ſue in three months after the beginning of the parliament, or, in 


- his default, by any that will ſue. 


And if any mayor or bailiffs return to the ſheriff any not duly 
choſen, he ſhall forfeit 40 J. to the king, and 40 J. to every perſon. 


And if any returned be put out, and another put in his place, he 


chat is put in his place, if he take upon himſelf to be knight, citizen, 


or burgeſs, forfeits 100 J. to the king, aud 100/7. to him put out to be 
recovered, Oc. 7 e 
By the ff. 7 & 8 V. 3. 7. continued by the ,. 12 & 13 N. 3. 5. 
and afterwards by the ff. 12 Ann. /ef. 1. c. 15. made perpetual, a 
falſe return is againſt law, and any, making or procuring it, may be 
ſued by the party grieved, who ſhall recover double damages with 
colts. | 85 
All contracts, ſecurities, bonds, c. to procure a return are void, 
and he who makes them forfeits 300 J., a third to the king, a third to 
the poor, and a third to the informer ;. and a return, contrary to tbe 
laſt determination in the Houſe of Commons of the right of election 
for the ſame place, is a falſe return, 2 | 
By the /ame flatute, the clerk of the crown ſhall enter the return in 


2 book, (which, or a copy of it, ſhall be evidence as much as a re- 


cord,) and the not entring it in fix days, or if he alter it, but by 
order of the Houſe of Commons, or give a certificate of any not re- 
turned, or wilfully neglect his duty, he ſhall forfeit 500 J. and his 
office, and be for ever incapable of it. . 
By the ſame ſtatute, any officer who wilfully, maliciouſly, and falſely 
returns more perſons than he ought, forfeits double damages, with 
coſts of ſuit to the party grieved, who may ſue the officer, or him 
who procures ſuch return, at his election. Vide infra. 8 | 
The Houſe expects the ſheriff to make a return according to law, 
and will not give him directions in caſe of difficulty ; tho' the mayor 
to whom the precept was directed dies, and yet the burgeſſes go to 
election, and part return one by one indenture, and the other part re- 
turn another by another indenture. 9 Fan. 1699. | 5 
If a ſheriff makes i falſe return, debt lies for the 100 /. upon the /. 
23 H. 6. 15. R. Pl. Com. 118, 130. Aft. Ent. 72. 91. | 
So, an action upon the caſe lies for a falſe return, after a determin- 
_ for him in parliament. Semb. Lut. 89. Sal. 502. Semb. coul. 
al. oh. | | | | | 
Or, after the determination there becomes, impoſſible; as, if the 
parliament be diſſolved. Semb. per Holt, Sal. £03. x l 
So, an action lies upon the ,. 7 & 8 W. 3. 5. for a falſe return. 
ut, 185. . | 1 | TROY: 
If the plaintiff makes his caſe purſuant to the ſtatute, Gal. 504. 
But an action does not lie for a falſe return, if it be not founded 
upon ſome ſtatute ; for it is a matter only. cognizable in parliament. 
Semb, Sal. 505. Vide Action upon the Caſe, (B 8.) © And 
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And therefore, an action upon the caſe does not lie before the de- 
termination in parliament. K. Lut. 89. Per Holt, Sal. 503. ö 
Nor, after a determination, by him againſt whom the determination 
there was. R. Lut. 89. Sal. 503. T4, ea 
Nor, ſince the f. 7 & 8 W. 3. 7. where the return was comfotmable 
to the laſt determination of the Houſe of Commons. Semb. But. 189. 
So, it does not lie by the common law for a double return. Cont. 
per three J. in B. R., but the judgment was reverſed in the Exchequer, 
and the reverſal affirmed in Parl. R. 2 Vent. 37. 2 Lev. 114: Pole 
470. R. 3 Lev. 29. Per Holt, Sal. 503. 75 
[Double damages may be recovered for any falſe return, tho there 
is no reſolution of the Houſe of Commons relating to the right of 
election to that place. In Excheg. Chamb. Williams Wynne v. Mid- 
dleten, H. 19 G. 2. 1 Wilf. 125, Wiles, 597. S. C.] . 


(D 16.) The wages.) A knight for a ſhire had 4s. per diem for his 
1 expences veniendo ad parliamentum, ibidem morando, & exinds redeunde. 
4 H. 46. e e 
5 A citizen and burgeſs 2 s. per diem. Bid. | - 
If nothing is done, but by the death of the king the parlianient 18 
a diſſolved, qu. whether wages are due? Bid. „ 
1 And by the ft. 23 H. 6. 10. at the next county court after the de- 
n livery of the writ, the ſheriff ſhall make proclamation, that the 
coroners, every chief conſtable, and the bailiffs of every hundred, 
's ſhall be at the next county court to aſſsſs the wages of the knights, 
r and all elſe that will come may, but the ſheriff, coroners and hailiffs 
0 not coming, forfeit qos. each; and then the ſheriff or under-ſheriff, 
- in full county, ſhall aſſeſs a certain ſum on every hundred aſſeſſable, 
ſo as the ſum on all the hundreds exceed not the ſum due to ſuch 
f knights, and ſhall aſſeſs a certain ſum on every village aſſeſſable in 
each hundred, ſo as the ſum on all the vills in each hundred exceed 
n- not the ſum on ſuch hundted, And if the ſheriff levy more on any 
. ou than aſſeſſed, or affeſs otherwiſe, he ſhall forfeit 20 /. to the 
ing, and 10% to him that will fue by ire facias agairiſt the ſheriff 
ne on this ſtatute, to be paid, if on ſuch ſeire fuciat he make default, or 
be convict, with treble damages: | 
n. y the A. 12 R. 2. 12. lotds, or ſpititual perſons, purchaſing 
lands cotitributory to the wages of knights, they ſhall continue con- 
mibutory, as they were wont. 2 5 3 
ed By the ff. 23 H. 6. 10. the expences of knights ſhall not be levied 
5 | of any villages, 3 | | 
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196 PARLIAMENT. 
_ Tenants in antient demeſne were not contributory to thoſe expences. 


| cn. Ab. 1. 


Nor, clerks of Chancery, having benefices. Did. 
Nor, tenants of the biſhop of London. Ibid. 


(D 17.) Privilege.) A member of 3 ſhall have letting 
for himſelf, his ſervants and goods. 4 Inſt. 24. D'Ew. 43. 66. 


| Dy. 6G. a. in marg. Vide Privilege. 


And therefore, he ſhall not be arreſted or ſued. D'Zw. 43. 


So, his attendants ſhall not be arreſted. D' Ew. 83, 84, 85. 629. 


Nor, ſhall be ſerved with a /bpzna, citation, or other proceſs, tho' 
he be not reſtrained. 4 Inf. 24. D'ZEu. 65 5. H. Parl. 29. 


A fſuperſedeas goes for every action in particular, and not for all 


actions tk; Latch, 150. Dy GO. a. in marg. Seld. 3 vol. 
2P. 15 


And a ng PO goes to juſtices of aſſiſe, quod 53 captioni 
 offiſarum, & c. ubi comites, et alii ſummoniti ad  parhamentum ſunt partes 
_ quamdiu parliamentum duraverit. 4 Inſt. 24. 


He ſhall not be aſſaulted ; for the aſſailant was taken into cuſtody. 
21 Dec. 1699. i 


Nor, his fervant. DE. 656. 65 8. | 
By theft. 5 H. 4. 6. and 11 H. 6. 11. if any Albus, or affray be 
made to a lord, knight, citizen, or burgeſs come to parliament, or 
other council of che king, by his command, proclamation ſhall be 
made three days that he yield himſelf in B. R. within a quarter of a 
year after, or the firſt day of the term after ſuch quarter, and if not, 
that he be attaint, and pay double damages to the party, to be aſſeſſed 


by inqueſt, or by the juſtices of B. R., and pay a fine and ranſom; 


and if he do, and be found guilty by inqueſt, the ſame penalty. 
The privilege of freedom from arreſt for their perſons, goods, and 
attendants, is demanded by the ſpeaker, when he is confirmed by the 


king. 21 Fac. Rufb. 119 


And if a member be ted, he may have a writ of privilege for 


his diſcharge. Dy. 60. a. 4 


But a letter Nom the ſpeaker, for allowance of privilege, is not to 


be regarded, R. Latch, 48. 150. Dy. 60. in marg. 
It is no breach of privilege to file an original againſt him. Sal. $12. 


[A member of parliament may be ſued in C. B. by bill. Dawkins | 


v. Burridge, M. 13 G. Str. 734. Ld. Raym. 1442. 
Uf a perſon having privilege be in the Lage Bench priſon, a de- 
claration may be filed againſt him as being in the cuſtody of the 


marſhal, and no ſummons need be iſſued againſt him. Jackſon v. 


* Mackreth, T. 38.3. . 4619 


If a ſervant of a member be arreſted, he need not have a writ of 


_ - privilege, but ſhall be diſcharged by the ſerjeant. DZ. 249, 250. 


But if a ſervant procure himſelf to be arreſted, be ſhall be puniſhed 


for the contempt. D'Ew. 254. 258. 


And if he procure himſelf to be a ſervant to avoid his debts, be 


ſhall have no privilege. ' DE. 373. 


So, if he be not a menial ſeryant he hall have no privilege. D' Ew. 


: = | 
3? e tho? a menial ſervant of a peer, has no privilege of 


| — Wickham v. Hobart, M. 10 G. a. Str. 1065. 


[Whether 
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| Whether a gamekeeper is entitled to privilege ? 9. But if he is, 
it 6 neceſſary — have adi what and where the manor is, that the 
lord is in poſſeſſion, and that the defendant is emabeepet. Cbeſter 
v. Upſdale, T. 24 G. 2. 1 Will. 278.] 
| {Order of lords, 28th June 1715, does not extend to all their ſery 
vants, only ſuch as are neceſſarily and properly ccaployes about their 
| eſtates or their perſons. Bid. 
380 G declared that privilege e extended to aufm and [editious 
libelt tending to inflame the minds and alienate the affetions of the people 
from his M, ajefty, and to excite them to tratterous „ egainſt the 
government. Rex v. Wilkes, P. 3 G. 3. 2 Will. 151:] 

[But by reſolution of Houſe of Lords 29th November 1763, and 
of Houſe of Commons, 24th November 1763, wriing and publiking 
ſeditious libels is not entitled to privilege.) 

And a ſervant may be ſued, if he be not arreſted. Semb. 1 Mod, 
146, 
Privilege ſhall be allowed in all caſes, except treaſon, felony, or 
the peace. 4 Infl. 25. Cott. Abr. Pref. 8. ö. 

So, a peer ſhall have privilege, if cited in the eccleſiaſtical court, 
Seld. 3 vol. 2 P. 1478. 

So, a peer ſhall have privilege, tho' he be not committed in time 
of parliament, except for treaſon, felony, or refuſing ſurety of 5 | 
peace. R. 2 Car. Ruſh. 365. H. Parl. 30. 

Nor, ſhall he be taken 6, attachment out of Chancery. D' Fep. 203. 

The court of B. R. will not grant an attachment againſt a peer for 
not paying a ſum of money awarded, tho' the defendant conſent on con- 
dition that the attachment ſhall lie in the office for a certain time. 
Malter v. Earl of Groſvenor, II. 37 Geo. 3. 7 T. K. 172.) 
Nor, againſt a member of parliament. Catmur v. Knatchbull, B. K. 
M. 38 Geo. 3. 7 T. K. 448. 

[A Scotch peer (not one of ſixteen) arreſted, ſhall be diſcharged on 
motion. It does not appear whether the ſuit was alſo diſcharged. 
Ld. Mornington's Caſe. Hort. 165. 1 

So, privilege ſhall be allowed in an action by the king. H. Par. 16. 

Or, an information. H. Parl. 30. 

The privilege of a peer commences from the 70e of the ſummons, 
and continues for twenty days after the ſeſſion, and ſo for twenty days 
before and twenty days after every ſeſſion, upon prorogation. R. by 
the Lords 28 May 1624, and 27 Fan. 1628. 2 Lev. 72. 1 Keb. 329. 
But the Commons claim torty days before and after every ſions | 

2 Lev. 72. 

(on the diſſolution of parliament, the members have pririlam re. 
deundo for a reaſonable time. Pitt's Cafe, 2:7 & 8 G. 2. Hort. 159. 
Str. 985. B. R. H. 28.) 

lf a member is arreſted within that reaſonable time, it is breach of 

ivilege. Did. 

[A member ſo arreſted may be diſcharged without a writ of privilege, 
on motion, Vid. and Hort. 342. 

But it is on filing common bail; for i it is a diſcharge to his perſon, 
not to the ſuit. Leid.] you 

But no member ſhall have 3 when he is only a cruſtee. R. | 


t3 Fa. 1 | 16 Nov. 1699, | R. 24 Oct. 1702. . 
O 3 Nos 
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Nor, ſhall he 1550 privilege. unleſs for his perſon, when the houſe 
does not actually fit tor diſpatch of buſineſs. Declared as a ning | 
order nem. cin. 13 Fer, 1700. 

Nor, ſhall he have privilege when he i is a public officer, fora thing 
done in the execution of his office, . R. 28 Nov. 1699. | 
Nor, ſhall he have privilege, if taken in execution. Vide oof 
D 20.) ; 

b Nor, if taken after his election, and before the ſeſſion begins. 
Or, if taken before his election, he ſhall not have i it afterwards. K 
in Parl. 12 Mar. 1592. Mo. 340. | 

And by the ,. 12 & 13 W. 3. 3. all perſons may fue, or proceed 
in any ſuit in the courts at We/minfter, admiralty, court of arches, 
prerogative court of Canterbury and York, and delegates in cauſes ma- 
trimonial and teſtamentary, and all courts of appeal, againſt any peer, 
or member, or their ſervants, immediately from the diſſolution, pro- 
Togation, or adjournment for more than fourteen days till the time of 
meeting or re-afſembling, ſo as they arreſt not the perſon privileged, 
but proceed by ſummons and diſtreſs infinite, or by original bill | 
ſummons, and diſtreſs infinite, till common bail filed, M. 

So, by the /t. 11 Geo. 2. 24. in N court of record, Wales, or 
county palatine. 

And by the f. 12 & 13 W. 3. 3. none ſtayed by privilege, ſhall be 
barred by the ſtatute of limitation. 5 

And by the /ame ſtatute, no original debtor or accountant to the 

king ſhall have privilege but from arreſt. 5 

Nor, ſhall a member have his privilege, when he has once waived 
it. 20 Nov. 17502, 

[Waiver of privilege muſt be in writing. Holliday v. Pit, T. 7G. 2. 
B. R. H. 37. 

[It is never as to the perſon, only to give a power of ſuing. Bid. ] 
Or, if he begins at law, he ſhall not have privilege, upon a bill in 
equity to be aided againſt ſuch ſuit, 1 Ver. 329. 

If a peer, plaintiff, gives rule to examine witneſſes, it is not breach 
of privilege in defendant to examine. Earl f Derby v. Dule of Athol, 
T. 1751, 2 Veſey, 298.) | | 

[If peer brings action at Jaw, it is not breach of Tae in des 
fendant to bring bill for injunction. Bid. 

[Peers may be ſued in B. R. by original bill. Say v. Lord Byron, 
B. R. M. 26 Geo. 2. Say. 63. Gefling v. Lord Weymouth, B. R. 7. 
18 Geo. 3. Cowp. 844. Earl Lonſdale v. Littledale, Exch. Cham. M. 
34 Geo. 3. 2 H. Bl. 267. Quære. Lonſdale v. Littledale, Houſe of 
| Lords, E. 34 Geo. 3. 2 H. Bl. 299.] 

The privileges, liberties, and juriſdiction of parliament are the right 
and inheritance of the ſubject. By the Commons 19 Fac. Rab. 53. 

But none ſhall be . by the ſerjeant for breach of privilege 
tin the matter be examined by a committee, ng reported to the Boat. 
R. 13 Feb. 1500. 

The lords have privilege from arreſt; 690. as well 4s the commons 
Seld. 3 vol. 2 P. 1478. | 

[No peer has privilege of peerage or of parliament againſt being 

— — by proceſs & courts of Weftmin/ter-hall to pay obedience to 
| babeas corpus directed to o Mt Nen 7th February 7s 7 87h 7 
1 
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| They ſhall not anſwer to a complaint againſt them in the Houſe of 
Commons. Seid. 3 vol. 2 P. 1478. 1 


(Stat. 4 G. 3. c. 24. regulates franking letters; and this is amended 


by flat. 2 G. 3. c. 25. ] e ox aid 
"(By fat. 4 G. 3. c. 33. the creditor of a member, a merchant, may 
on affidavit ſue out writ and ſerve him, and if he does not make 
ſatisfaction in two months, he ſhall be bankrupt from the time of 
ſervice. „ 5 ES . 
[Mecthant committing a& of bankruptcy, creditors may ſue out 
commiſſion, and commiſſioners proceed, notwithſtanding privilege. }] 
hut the perſon ſhall not be arreſted or impriſoned except for caſes 
made felony by the bankrupt acts.] : | | 
[By flat. 10 G. 3. c. 50. peers and members may be ſued at any 
time, and the ſuit ſhall not be impeached or ſtayed by privilege 3 but 
the perſon not to be impriſoned.] „ "Ii 
[The court may order the iſſues from time to time to be ſold, and 


plaintiff's coſts to be paid, and the reſidue retained till the purpoſe ok 


the writ anſwered, and then the iſſues or money returned. 


Rule of court of B. R., C. B., or Exchequer, may be enforced by 5 


diſtreſs infinite.] i 


[If member is illegally taken, nd detained by proceſs of B. R., 


and is brought by habeas corpus to be charged in execution in C. B., 

they will remand h 

199-] 1 
oak (D 18.) Aſſiſtants in Parliament. 

All the judges of the realm, and barons of the Exchequer of the 
coif ſhall be attendant and aſſiſtant in demo ſuperiori parligmenti. 4 Luft. 
4 O. | | * : a 4 

o, the maſters of Chancery. 4 In}t. 4. + 

So, the attorney and ſolicitor general. 

And the king's council. 4 Infl. 4. | 


But the preſence of the judges, &c. is only for their advice, 8 | 


for their conſent. Seid. 3 vol. 2 P. 1650. 4 1nft. 4. 
(D 19.) Proxies. 7 


A commoner cannot have any proxy. 4. 12. for he himſelf is 


elected. Ha. Parl. 11. Les 1 | 
But a lord in parliament may have his proxy. 4 1ſt. 12. 

And ſuch proxy ſhall be a lord of parliament. 1bid.” E 
And this is the conſtant courſe ſince 1 H. 8. Seld. 3 vol. 2 P.1477: 
Yet, anticntly, a biſhop made a proctor of the clergy his proxy. 

4 Infl. 12. $ P | | | 1 ; 

And others not barons. Se/d. 3 vol. 2 P. 1477. 


And the uſual courſe is, for a temporal lord to make a temporal 
lord his proxy, and for a lord ſpiritual to make a ſpiritual lord, Aid. 


„A lord may name two or three for his proxies z- as, 1 Kl. 4 Joſh, 12. 


Vide infra, the order 2 Car. * 
1477. 5 8 i Bien 11 He $0 
And in ſuch caſe, all preſent ought to aſſent or diſſent; for if one 


be content and the two others not content, it is no vote. R. 4 I. 


= 


I 3» Ha. Parl. 11. 2 Fial — 6&4 2 © 4 q . 
. | O 4 ED But 


im, that he may be diſcharged by B. R. Barner, 
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PARLIAMENT. 
But he mal not have above two proxies. By e, 2 Cor. Rub. 


26 
"Ihe proxy. is appointed by the lord upon leave for his abſence. | 
And it has uſage for it a tempore Ed. 1. Seid. 3 vol. 2 P. 1496. 
But he may be ſummoned with a clauſe, that he do not make a 
Proxy: Seld. 3 vol. 2 P. 1476. 
If a lord appears in parliament, tho he ſpeaks or argues nothing, 


his N is $ thereby revoked. K. I El. 4 _ 13. * TS 11. 


(D 20.) Abſents. 


By the f, 5 R. 2. 4.ifany ſummoned to parliament, vis. lord, Fight, 
citizen, or burgeſs, abſent himſelf without cauſe, he ſhall be amerced 


and otherwiſe puniſhed as hath been antiently uſed; that is to ſay, 


2 lord "Ty the peers, a knight, citizen, or burgels by the commons. 


To, 4 
$ By he 0, 6 H. 8. 16, none ſhall depart from the Houſe of Com- 


mons without licence of the ſpeaker and commons, entred m' the 


book of the clerk, before the end of the parliament, on pain to loſe 


is wages. . 

And he who departs may be fined by the commons. | 4 "ft 44. 
D' Ew. 309. 

So, a lord may be fined by the lords. 4 Lift. 44 

So, an information lies for a contempt. Semb. 5 Part, I 16. 

But, a burgeſs being ill, cannot be diſcharged for it, Cont, Bro. 
Parl. 7. 4 Infl. 8. acc. R. acc. D' Ew. 244. 281. 307. 5 | 

Nor, a member detained in execution. D'Ew. 244. % Bd, 4. 8. 4. 


Per Dy. Mo. 5 J. and if he be, by the ,. 1 Zac. 13. may be taken 


in execution again. 


Or, abſent upon an embaſly.  D' Ew. 244. 
Yet, if a member, abſent for illneſs, requeſt his diſcharge, or his 


_ diſtemper be incurable, he may be diſcharged, and another elected in 


his ſtead.”  D'Bw. 397: 429. 


E 1.) Parliament ſummoned, and the Beginning of it, 


PHE writ of ſummons to parliament iſues at leaſt forty days be- 
fore the . of a parliament, 4 uff. 4: Vide ante, (C. 


The parliament cannot begin without the preſence of the king, 
either in perſon or by repreſentation. 4 inft. 6. | 

The king is often — in perſon. 

Or, if the king be out of the realm, > ri may be a ſpecial com- 


miſſion to the capitalis jufliciarius of the realm, to hold and proceed in 


the parliament. 4 Lift. 6. Vide Roy, (H 1, 2.) 
And if the cu/tos of the realm be engaged, &c. there may be a 
— to hold it in the name of the king, or kineſelf, Cott, 
I 
80, "if the ling be infirm, a ootataiGon ſhall iſfue to certain lords 
of parliament to hold, &c. the parliament. 4 Inf. Wye 
Bo, it was 19 Fac. Rub, 39. Ha. Parl. e 4 
0, if a parkament begins by the king in perſon, it mays. afterpro- 
Fegation by the king, be lymmoned befors een, 4. 
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I! the ling pleaſes that the parliament ſhall not begin at the day of 
che return of the writ fummons, a writ patent under the great ſeal 
teſted before the day of the return, -and direQed prælatit, magnatibus | 
proceribus hujus regni, ac militibus, civibus, & burgenſibus, &c. ſhall be 
read at the day of the return in the upper houſe before the lords, and 
other commons there aſſembled, whereby the parliament ſhall be pro- 
rogued to another day. 4 Inf. 7. 1 e ann mg 
So, it was 1 & 5 El. Vide pot. (M). A 
And. in ſuch caſe the parliament does not begin till the day to 
which it is prorogued. 4 1. ꝶ7). OE nag 
The courts are bound to take notice of the commencements, pro- 
rogations, and ſeſſions of parliament. 1 Lev. 296. cited Dong. 4 


— 4 


And that even when the proceedings are 0n'u-private ſtatute. 
4 E 2.) In what Place aſſemble. fl . 
Antiently both houſes of parliament fat together. 4 If. 2. 2 Hf. 
2 it appears cont. per Prynne in his pref. Cot. Ab. 7m. 
As, in 4 Ed. I, 2 bf 207. e BE. - 4 v4 $8 l 
Anno 50, Ed. 3. the Houſe of Commons aſſembled in the chapter- 
| houſe of the abbot of We/tminfter. Cot. Abr. Pręf. 13. B. 4 Hf. 2. 
The place was antiently St. Stephen's chapel. . VCC 
Every day before the Houſe of Commons aſſembles, prayers are ſaid 
in the houſe by the ſpeaker's chaplain. . _ __ 2 
| So, upon ſolemn days, as [39 Jan. 29 Moy, 5 Nov. Ce. ſome di- 
vine is defired to preach a ſermon before ouſe. 3 Jan. 1719. 
But none ſhall be recommended to preach before the Houſe unleſs 
he be of the dignity of a dean, or of a doctor in divinity. R. 31 Jan. 
1699. | | | C 5 
(E 3.) Things done at the Beginning of a Parliament. 


(E 3.) In the Houſe of Lords.) At the firſt day of the parliament, 
dhe king ſets forth the cauſes of ſummoning the parliament. 4 If. 7. 
N Or, the chancellor or keeper for him. Bid. a: wi : 
8 another, tho the chancellor be preſent; as, the chief juſtice, 
4 Inſt, 8g. joe by | 8 FN 
The king's chamberlain, Oc. 4 Int. 8. and marg. imb. 14 
When the commons go to chooſe their ſpeaker, the lords appoint 
tour juſtices, and two maſters in Chancery, to be receivers of petitions 
for England, Ireland, Wales, and Scotland, which ſhall be delivered 
within fix days enſuing, 4 Inf. 11. | ITY 
And three juſtices and two maſters are appointed receivers of pe- 
titions for Gaſ/coign, Guien, Poitiers, Normandy, Anjou, & e. which ſhall 
be delivered within ſix days enſuing. Did. lh be 
T ben ſix of the temporal and two ot the ſpiritual nobility are ap- 
pointed triers of the petitions of England, Ireland, Wales, and Scor- 
land, who, or four of whom, aſſiſted by the king's counſel, fit in 
the treaſury chamber, and try whether the petitions are reaſonable to 
be propoſed to the lords. id. at eren 1&8 
As many are appointed triers of the petition of Ga/cor n, & c. bid. 
And this couxſe ſtill continues, tho ä Bid. 
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E 4.) In the Hoe of Commons.] By the ft. 5. El. 1. every knight. 

© auer, burgeſs, and baron of the Cs orts, before he enters into 

| parliament-houſe, or has a voice there, ſhall take the oath of ſu- 

emacy (and by the %. 7 Fac. 6. the oath of allegiance) before the 

2 ſteward or his . or ſuffer the penalties, as if he had fat 
without election, return, or authority. 

By the ff. 30 Car. 2. 1. , 2. no peer, or member of the-Houſe of 

Fins owes. all vote or fit during any debate, after the ſpeaker is 

choſen, till he takes the oaths of allegiance and ſupremacy, and re- 

at and ſubſcribe the declaration againſt tranſubſtantiation and invo- 

cation of ſaints, e. betwixt nine and four of the clock, at the table, 

in a full Houſe, in ſach order as the Houſe is called over, on pain to 

ſuffer as a popiſh recuſant convict, Sc. and a writ, ſhall iſſue to elect 

a new member, c. 


| 
| | By the f. 1 V. & A. 8. every perſon required by any act to take 
| 


the oath of ſupremacy made 1 El. 1. or the oath of allegiance made 
3 Jar. 4: which are hereby abrogated, or either of them, ſhall inſtead 
9 3 take and ſubſcribe the oaths of allegiance and ſupremacy here 
1 "Dy the #. 2 &8W. z. 27. every member of the Houſe of Com- 
mons was obliged to ſubſcribe the aſſociation. But by the 15 1 Ann. 
| *y m part of the ſaid act is declared to be void. 
| = the „. 13 & 14 W. 3. 6. no peer, or member of the Houſe of 
oe Bonk ſhall vote or ſit during any debate, after the ſpeaker is 
choſen, till he take and ſybſcribe the oath of abjuration, (and by the 
= H. 1 Ann. 22. it ſhall be taken as there altered,) at the time, place, 
| and on the pain «t ſupra by the „. 30 Car. 2. 2. 
If there be not any lord fteward, the treaſurer or comptrolter of 
the houſchold by common uſage is his deputy to all intents. D* Ew. 
122. 
If there be a lord ſteward, he may appoint others to n his deputies 
to take the oaths. DE. 40. 
And other lords may be appointed. 08 
Or, any of the members, after the __— ſworn, may 10 his depu- 
227 for giving the oaths to others. DE. 70. 


. 5. ) Choice f a ſpeaker ] Antiently there was no e ſpeaker | 


* dare was a ſpeaker 44 H. 3. Semb. D' Ew. 0. 
And the firſt prolocutor named upon record was 51 Ed. 3. viz. dr 
Thomat Hungerford. D'Ew. 40. Cot. Ab. Pref. 13. b. 

But in the parliament, rolls, temp. R. 2. and from that time, the 
ſpeaker is frequently mentioned. DF. 4. 
None can be ſpeaker without election of the commons. 4 1. 8. 

— their cleckion n is free. D'Ew. 14. 

76 ing may recommend. 4 Inf. 8, Cot. Abr. 14. 6. 

Or, refuſe — Ibid. 7 ; _ 1 
EI antiently, there was no command for the eleAion of a * 
| The n bid: tg eee 1. 

And it was afterwards omitted, 9.63. 8 H. 4. Bid. 7”. 

But it is now uſual, and by long uſage A * this day. 2 | 


The ſpeaker elect diſables W. 4 Inft. 8 
Then | 
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excuſes himſelf. 4 If. 8. Nigſb. 4060. 
And ſrom the 6th = of H. 6. they have uſyally made an excuſe, 
D'Ew. 42. # ee at tel itt Hazi U eee, 
But ſometimes he does not make any excuſe; as, Mr. Harley 
not, 13 V. 3.; and, antiently; it was not made except for cauſe z 
28, 5 R. 2. was the firſt excuſe, and not allowed: 1 H. 4. 6 H. 


| . 203 
 - "Then he is preſented to the king in the Houſe of Lo , and there 


4 eþ 
Cade. / (ood: 


H. 5. 28 H. 6. 29 H. 6. it was not made. D' Revo 36 © fic ts Sg "MY 


And before confirmation by the king, he was called ſpeaker, when 
the commons were ſummoned to attend the king. 16 Nov. 1699. 
. $0, 21 O#. 1702. But uſually he is not ſo called. 

If the ſpeaker be approved by the king, he prays ; 1. Freedom of 
ſpeech, and all their antient privileges; 2. Pardon for miſtakes, and 
that he may reſort to the commons for 2 declaration of their intent : 


; 3. Acceſs to the king. 4 nfl. 8. 21 Jac. Ruſh. 119. Ha. Park 4. 
Freedom from arreſt, of ſpeech, and acceſs to the king, and candid 


conſtruction of their proceedings. 3 Car. Ruſs. 84. 8 
80, per Ar. Harley 1702. 4+ ln 118 i 22 41 
The Houſe of Commons cannot aſſemble without their ſpeaker. 

4 Inft. 8. 9 „ eee ee 

And therefore, if he cannot attend for ſickneſs, he ſhall de dif- 


charged; as,” John Cbeyne, 1 H. 4. Wan. Sturton, 1 H. 5. Sir John 


Tirrel, 15 H. 6. i 27,0103 nt ern 
After the ſpeaker choſen, and the oaths, according to the „f. 30 
Car. 2. and 13 W. 3. taken, a bill is read, and 2 
ſion begins. 80, 23 OF. 1702. 8 | . 
And after a bill read, the Houſe is ſummoned to attend the king in 


1 


the Houſe of Peers, to hear the king's ſpeech. | 
Sometimes the Houſe is ſummoned: to attend the king before 2 
| bill is read: ſo it was, 16 Nov. 1699 3 ſo it is uſually done. So, it 


was 1702, 1710. * | 
And the king's ſpeech was reported to the Houſe by the ſpeaker, 


before a bill was read, 16 Nov. 1699; but the ſpeaker ſaid, that he 


could not do it till the oaths were taken, according' to the ſtatutes, 


_ ar e [4 50 | BEET 
And it was not reported, till after a bill read, and committees ap- 


= 


pointed, and other orders made, 23 Oc. 1702. 3446+ bo 
Alfter a bill read, and before committees appointed, . 29 Nov. 
1710. NAS , | P ; 


After the king's ſpeech is reported, the Houſe uſually returns 


thanks for it. Say 23 Och. 1763. 29 Nov. 1710. 


And appoints a day for the coulideration of it. 16 Nov. 1699. f 
So, 23 Oct. 1702. | 


Then a day is appointed, in which the Houſe will reſolve itſelf | 


into a committee for the conſideration of it. 24 Nov. 1 


699. 
And the Houſe appoints a committee, for an addreſs upon their 
vote of thanks. | VER | 


Or, to be drawn upon their vote, and the debate in the Houſe, 
29 Nov. 1710. 


When the addreſs is reported from the commi it may be agreed”, 


to, or amended by the houſe. ' 3a Nov. 1710. 


. After the Houſe agrees, it ſhall be reſented to the king by the 
whole Houſe ofually, 30 Nov. 1710. P th ag 2a. 
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1710. 


Fuhether the allegations of the 


And the metubers of the 3 council are appointed to inquire ike 
time when the king mg to: be attended by the Houſe. 30" Now. 


The ſummons'to attend the king is made by the uſher of the black 


rod. 

1 de; by his deputy ee — * | 
| When the foeaker reports the king's ſpeech, 5 prays a copy wy it 
and reads the copy. 16 Nov. 1699. 29 Neu. 1710. | 
So, the ſpeaker ought to be conformable to the command or order 


of the Houſe ; and therefore, if he be required by the majority to 


propole the queſtioh, it will: be a breach of privilege if be diſobeys, 
tho it be by the * R. 16 Cary 5 Reb, 1 


(E 6. y Committees — The commons in parliament a ate the 
neral ĩnquiſitors for the realm. 4 ft. 11. 7 
And at the beginning of the ſeſſions, it is their principal © care to 


| appoint committees for grievances, ©. Ibid. 


The general committees appointed a after the reddit of thefirſt bin, 
are," a kommittee for religion, for grievances, for juſtice, for trade, 


for privileges, and elections. 13 Feb. a tag 16 Nov. 2699-" Bo, = 


23 0. 1702 he 929 IF Frys 


A committee 1 is Sneak i. e of. the whole Houſe z * 7 vide Hf 
(E wy. 975 or a private committee. = | 


Ne # 


7 


AE +) Chairman.) The 080 appoints one : of chem for chain 
man. 4 Inf; 12. 

The chairman reports the reſolution of the committee. to the Houle: 
Bid. 55 
Or, e whom n the c committee appoint for tis « purpoſe. Sek. : 


ibid. 


(E g.) Committee for 4 private Bill.] Ina committee for a eee 
bill, the chairman ſhall not ſit without a week's public notice ſet up 


in the lobby. Declared. for a flanding order, 15 Feb. 1100. 
And upon the report of a ad bill, be thall inform the Houſe, 
ill are ex amined, and the parties con- 


cerned have conſented,” to the ſatisfaction of the committee. De- 


clarad for a Randing order, 15 Feb. 1700. So, 24 Nov. 1699. 


Before a private bill be conſidered by a committee of the lords, a 


copy of it ſhall be delivered to every one concerned in it. Declared 
| for a flanding order, 16 Nov. 1705. 


And if an infant be concerned, a copy ſhall be delivered to his 
guardian, or next relation of full age, not concerned in intereſt, nor 


- in the paſſing of the bill. Declared for a fanding order, 16 Nov. 


that there be an agreement for the purchaſe, and that 


1705. · 
By a ſtanding order of the lords 23 Apr. 1698, a committee ſhall 


take no notice of the conſent, of any perſon to any private bill, unleſs 

he appear before them, or there be an affidavit of two perſons made: 

that he is not able to attend, and doth conſent to the bill. 

If a bill de for a ſale of land in ſuch a place, and a purehaſe in 1 

other, the committee ſhall ſee that the values are fully ved, and 
"Ik bill pro- 

vides for the effectual purchaſe and ſettlement of the Ry as E 3 


defied, Ordered 16 & 19 Feb. 1705, 


Declared for a flanding order, 16 & 19 Feb. 1705. 


ferred to another. 11 an. 1699. 


miſdemeanor in their office. 1 Sid. 338. 
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| And if truſtees are appointed by che bill, they ought to appear per- 
ſonally before the committee, and accept the truſt under their hands. 


4g * 2 
4 * 
9 


The lord, who makes the report of the committee, ſhall, report 


* * 


that all orders were obſerved by the committee, Order, 16 Kab. 1705. 


(E 9.) Committee for other purpoſe ] So, a committee is 8 


appointed for other purpoſes; 2s, for inſpection of the journals 
another ſeſſion. 27 Nov. 1699. | ae 
For inſpeQion of the journals of the peers. 


4 | 2 OY 7 
But it was not uſual till later times to appoint committees to de- 


termine àny particular thing, without a report to the Houſe, Cot. 


Ab. Pref. 14. . 


| (E ro.) Inſtruction to a committee.) After a committee is appointed, 


the Houſe may give any particular inſtruction to it. 80, 27 Nov. 


| So, a matter referred to one committee may be afterwards tranſ- 
| 0 


T 
refuſe to attend the Houſe, or a committee, he ſhall be ſummoned by 


order of the ſpeaker, or chairman, to attend. Vide poft. (E 15.) 


But no witneſs pays any thing for being ſummoned to the Houſe, 
or a committee. Declared aq Fan. 169999. | 


Nor, ſhall he be arreſted upon his coming to or departure from the 


committee; and if he be, the Houſe upon motion will diſcharge him. 


R. 15 Feb. 1699. 


An officer may be ſummoned to attend with the. public books of 
a a corporation, Wc, | 


If any one directly or indirectiy attempts to prevent a witneſs 


from appearing, or- giving teſtimony, or tampers with a witneſs, in 
reſpect of the evidence to be given to the Houle, or to a committee; 
this is a miſdemeanor, and the Houſe will proceed againſt him with 
{everity. X. 24 OF. 1702. 29 Nov. 1710. | 99 
So, if a witneſs gives falſe teſtimony to the Houſe, or a committee. 
R. 24 OF. 1702. 29 Nov. 1710. | „% 
(E 12.) When committees are to ſit.] A committee cannot continue 
fitting after the Houſe is aſſembled. Ts „ 
And if committees are adjourned, a committee cannot ſit till com- 
mittees be again revived. Declared for a flanding arder, 23 Jan. 
1699. , P - "cl | 


(E I 3.) Committee of the whole Houſe ; when 11 1 75 The Houſe 


will not proceed upon a petition, motion, or bill for granting mone 
to the king, charging the ſudject, or compounding or Tang a debt 


que to the king, except in à committee of the whole Houſe. De- 
clared for a flanding order, 29 Nov. 1710. Videpoſt. (H 17.) 


(E 14.) Committee fer juſtice.] A committee for juſtice may ſum- 
mon any Judges, and examine them in perſon, upon complaint of any 


(E 15. 
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. 15.) Committee of elettions.)* The committee of * : 
-uſually meets in the ſpeaker's chainber, and then adjourns | 


in to the Houſe. 5 
There ought to be to the number of five, who are named of the 


committee before adjournment. 
And there ought to be at leaſt eight of them continuing in the 


Houſe, otherwiſe the committee does not proceed. 


But it is uſually ordered, that all the members preſent have votes. 
_ Journal, 14 Feb. 1700. So, 23 Of. 1702. Bur, antiently, it 
e. 5 
2 ** petition which concerns an undue election or return, Cc. is 
uſually referred to the committee of privileges and elections. 
And the committee uſually appoints the day for hearing. | 
Or, the Houſe may direct the hearing upon a particular day. 


14 Det. 1710. 
But it may be heard at the bar of the Houſe. 1 Der. 1710. 


And, antiently, it was referred to the determination of the king and 
the lords. Semb. Cot. Ab. Pref. 14. 5. 

So, if, upon a double return ordered to be ſhewn to the Houſe, it 
appears that there were equal votes for all the candidates, it may be 
declared void, and a writ ordered for a gew election, without a refer- 


ence to the committee. 1 Dec. 1710. 
So, if one of the parties returned waives his return, it may be 


amended by the Houſe. 2 Dec. 17 10. 


This committee conſiders all matters concerning the return, elee - 
"tion, and privileges of the members. Journal, 13 Feb. 1700. 16 Nov. 
1699. 23 O,. 1702. 

Double returns are uſually determined in the firſt place; for the 
Houſe is not full before the determination of them. Journal, 15 Feb. 
1700. 16 Nov. 1699. 23 Oct. 1102. 

It is uſually . at all returns be queſtioned within fourteen | 
days. Janna 13 Feb: 1700. 16 Nov. 1699. 

So, within fourteen days after another return made. Fournal, 
13 Feb. 1700. 23 OF. 1702. 

That any perſon, returned for two places, ſhall ele& for which be 
will ſerve within three weeks, if there be not any queſtion of the re- 
turn for ſuch place. Journal, 13 Feb. 170. 23 OF. 1702. 

That all perſons, returned upon a double return, withdraw till their 


return be determined. Bid. | 
And every member ought to withdraw whin his return, election, 


or privilege is debated. Bid. 
And only two counſel of a fide ſhall be admitted. Journal, 13 Feb. 


1700 
727 to a petition concerning 3 an election, or privilege, vide Pr 


1 ſerjeant ſhall give order to the door-keepers and meſſengets 
to attend the committee of privileges and elections, and provide that 
none crowd the ſtairs below, or above in the gallery. Declared for. 0 
landing arder, 16 Deo. 1699. | 

The witneſſes at the committee ſhall be examined ſeparately, and 
then withdraw ; and the paſſage ſhall be free for this purpoſe. e. 


ciarad for a flanding order, 16 Der. 1699. 


It te Houle judges a petition — election, 50 ve 
+ vexatious, 
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veratious, it will order niche to the party grieved. R. nem.” 
core. 13 Feb. 1700. R. 24 Of. 1702 © © 1 
If 15 1 that any perſon procured himfelf to be elected or re- 
turned, by bribety or corruption, the Houſe will proceed with 9 4 ali, 
againſt him. R. nem. con. 13 Feb. 1700. R. 24 Oc. 1702. Vide 
IG oc) $8 | By 5 | 
| NN 7 10 G. 3. c. 16. and 11 G. 3. c. 42. after day appointed = 
do conſider petition, the firſt time there are one hundred members 
preſent, the names of forty- nine preſent are to be drawn out of the 
names of the whole Houſe ; each party names one not drawn each 
party ſtrikes out alternately one of the forty-nine, till they are reduced 
to thirteen ; theſe fifteen make a committee to determine the elec- 
tion; thirteen mult be preſent. None can vote who have not been 
preſent every ſitting. They have power to ſend for perſons, papers, 
Tc. and to examine on oath, Notice is to be given to all parties. 
If there are more than two parties intereſted, the thirteen ballotted 
members nominate the two nominees. Made perpetual by fat. 
14 G. 3. c. 15.) 3 8 „ 981 


(F) Petitions. SINE. 
| (F 1.) By the Lords, or Commons, to the King. 
ang in parliament are, ſome of grace, ſome of right, 
4 1nft.11. , 4, | 3 5 
Some by the lords temporal, ſome by the lords ſpiritual, ſome by 
the commons, ſome by all of them. Die. | 
The parliament ſhall not be ended, till all petitions are anſwered. 
Did. a 13 | | 
' Petitions ought to be certain, to which a certain anſwer may be 
given. Bid. „ 2 8 
The commons ought to petition the king, and acquaint him with 
their grievances, 18 Fac. By the king to the parliament. Ruſh. 22. 
A petition againſt recuſants preſented to the king by the lords and 
commons, 1 Car. and the king's anſwer. Rb. 181. The like, 
4 Car. Ruſh. 516, 8 


(F 2.) By other Subjects to the King. ITY 4 


So, any ſubjects may of right make a petition to the king for re- 
_ dreſs of grievances. R. 27 O#. 1680, A 
And if any traduce the right of ſuch petition, it is unlawful. X. 
27 M. 1686. © 5 „ „ 
But if ſubjects framed petitions to the king in a publie cauſe, and 
collected a multitude of hands to it, it was a miſdemeanor and fine- 
able. R. 2 Cro. 37. R. Mo. 755. „„ | 
So, by the ff. 13 Car. 2. 5. no perſon ſhall ſolicit or procure the 
hands or conſent of any, above the number of twenty, to any petition, 
. Temonſtrance, or addreſs to the king, or both or either houſe of par- 
lament, for the alteration of matters eſtabliſhed by law in church or 
. ſtate, unleſs firſt conſented to and ordered by three juſtices of peace, 
or the major part of the grand jury, at the aſſizes or quarter ſeſſions, 
or if in London, by the mayor, aldermen, and common council. And 
none ſhall preſent to the king, both or either houſe of patliament, any 
| oe Res petition, 


o $H, 


n 


bac . or addreſs, accompanied with exceſſiue num. 
rs of people, more than ten at once, on pain of a ſum not exceed- 

ing 100 /. and three months impriſonment, without bail, for every of- 
* to be proſecuted in B. R. the aſſiſes, or quarter-ſefſions i in fix 
months after, and proved by two witneſſes. 
{This ſtatute is not virtually repealed by the bill of rights, 1 V. 
M. l. 2. c. 2. J. 1. art. 5. Rev v. Gordon, e Td 
$92-] 


CCF 3.) Petition to the Commons. 


So, 2 petition may be to the houſe of commons: as, Fc, a falfe 
election, or return of any to ſerve in parliament. | 

But ſuch petition ſhall be within fourteen days after the committee 
for privileges and elections is appointed, or within fourteen days after 
a ſubſequent return made. 16 Nov. 1699, 

And if a petition in another ſeſſion, for a matter not heard upon 
the petition in the former ſeſhon, varies from the firſt petition, it ſhall 
be rejected: as, if the firſt petition be againſt two, and the ſecond 
againſt one member only. 28 Nov. 1699. 

And it may be referred to the committee to examine, whether the 
ſecond petition be of the ſame nature in ſubſtance with the firſt. 
29 Nov. 1699. 

And if it be not Mg ſams i in ſubſtance, it will be ordered that the 
committee do not proceed upon it. 

If the petition be not ſigned, it ſhall not be received. : 

- So, if it be againſt no perſon in certain, it ſhall be rejected. 30 OF. 
1702, 
| 50 every petition ought to contain ſuch certainty and partieularity, 
that a direct anſwer may be given. Ha. Parl. 9. (Vide 4 Inft. 11.) 


(F4) The proceeding upon petitions.) When 2 petition is preſented 
to the Houſe of Commons, ſometimes upon diſcloſure of the ſubſtance 
of the petition it will be rejected. 18 Dec. 1699. 

Sometimes it ſhall be referred to a committee to examine the mat- 
ter of the petition, and report it, with their opinion, to the Houſe. 
8 Dec. 1699. 

Sometimes the matter of the petition ſhall be examined at the bar 
of the Houſe, R. 24 Oct. 1702. 

After a petition received and read, the | petitioner, by leave of the 
_ Houſe, may withdraw it. 

All petitions ought to be diſcuſſed before the concluion of the par- 
liament. H. Parl. 5 | 


(G 1.) The Law and Ulageof N 


T HE parliament, /uis propriis legibus et  conſuetudinibus ſuit 
LY Inft. 15. 50. 

Ul matters moved, concerning the peers or. commons in parlia- 

Wo ought to be determined according to the uſage and cuſtoms of 

— and not by the law of any inferior court. H. Feri. 14. 


(G 2.) In preventing Annoyances. 


By the antient f parliament {hall be made in 
y the antien uſage of par » Proclamation 7 jg F 
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| ag 1 2 | Re feit all that 
min ſter at the beginning, that none, on pain that he forfeit all that 
— * wear * coat, or armour, in London, Weſtminſter, 
or the ſuburbs. 4 Inft. 14. LE | 
So, — aa: an be made, that no games or paſtimes ſhall be 
uſed to the diſturbance of the parliament. bid. Order 1 2 Dec. 1699. 
Ha. P ar "# I » | | x =” bs 
So, it CS that the door of the ſpeaker's chamber be locked | 
at the ſitting of the houſe, and —— laid on the table. 24 Nov. 
1699. R. for a flanding order, 24 Ott. 1702. 4 | 5 
N e 5 footmen and others ſtanding on the ſtairs 
in the paſſage to the houſe, to prevent annoyance by them. Declared 
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for a ftanding order, 18 Fan. 1699. 


That letters be not delivered by the poſtman, till the riſing of the 


houſe. R. 24 O82. 1702. I | 


( z.) In inquiring of Miſdemeanors. i 
The commons are the general inquiſitors of the realm. 4 1. 


11. 24. 


And therefore, if a lord ſpiritual or temporal commit oppreſſion, 
bribery, extortion, c. the commons ſhall inquire of it; and if, by 


the vote of the Houſe, the crime appears to have been committed, 
they tranſmit it with the evidence to the lords. 4 Uf. 24. 


(G 4.) What are good grounds for an inquiry.] Common fame is 2 
ſuthcient ground of a proceeding in the Houſe of Commons by in- 


quiry, or by a complaint, if need be, to the king or the lords. R. 


1 Car. by the Commons. Ruſh. 217. 


(G 5.) In Puniſhment of Offences. 


(G 5.) In the loauer houſe. Offences done by the members. Bribery.] 
One Long gave 4/. to be choſen, and was removed. 8 El. 4 Inſp. 23. 

The houſe will proceed with ſeverity againſt any choſen by bribery 
or corruption. 29 Nov. 1710. Vide ante, (E 15. Vid Officer (I). 


Hill writing a book to the diſhonour of the Houſe of Commons, 
of which he was a member, and for diſcovering the conferences of 


the houſe, after examination, was expelled, and committed to the 
Tower for ſix months, and fined 500 marks. 23 El. 4 Inf. 23. | 


(G 6.) Offences by others.) A mayor taking 4 J. for electing a 
3 was fined and impriſoned. 8 EI. 4 Infl. 23. [Vide ante, 
(D 10.) „ 

One committed to the Tower for ſtriking one, returned upon record 
as a burgeſs to parliament : for he ought to take notice of the record 
at his peril. Bid. | C 5 
So, a man who miſbehaved himſelf at elections, was ordered tobe 


proſecuted by the attorney-general. 18 Nov. 1702. 


| So, where the biſhop of Worcefter was cenſured for a violation of 
the privileges of the commons, at the election of a knight for the 
county of Wercefter, there was an addreſs to the queen for his removal 
from the place of lord almoner. 1 8 Nov. 1702. e 

The lords addreſſed contra, but he was removed. 


After the impeachment of the — of Buckingham, the univerſity 
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of Cambridge choſe him their chancellor, by which they diſpleaſed the. 


Houſe of Commons. 2 Car. Rub. 372. 


Ho the lords proceed upon an impeachment, vide poft. (L 1 8, Ce.) 
(G 7.) Things done or ſaid in Parliament ſhall not be queſtioned 


| elſewhere. | 
A thing moved ot done in [parliament ſhall not be diſcuſſed elſe- 


where. 4 Inf. 15. 5 
And therefore, the judges ſhall not give any opinion of a matter 


of parliament. Did. 


If any abſents himſelf from parliament, if a ſuit or information be 


for it in B. R. he ſhall plead to the juriſdiction of the court, that it 


ought to be determined in parliament.— 80, the biſhop of Winchefer, 


3 Ed. 3. 4 Inft. 15. and an information againſt thirty-nine for the 


ſame cauſe, 3 & 4 Ph. & M. and fix ſubmitted, but nothing done to the 
ethers. 4 In}t. 17. 1 £3 | 
By the ff. 4 H. 8. 8. all accuſations of members, for any matter in 
parliament, ſhall be void. Ha. Parl. 7. 
No member ſhall be moleſted for a thing ſaid or done in parliament, 


except by the houſe. By the Commons, 19 Fac. 1255 53. But the 
uſh. Th 


king razed it out of the journal. Ibid. 54. R. 5 Car. 663. 

The king ſhall not give credit to an information of a thing done or 
ſaid in parliament, till he be informed by the Houſe itſelf. By the 
Commons, 19 Fac. Ruſh. 53. But the king razed it out of the journal. 
Tbid. 54. | Ie WE 
Þ e the king would ſhew his indignation againſt thoſe 
who miſrepreſent proceedings in parliament. R. 28 Nov. 1699. 

So, none ought to be cenſured by another court for the proceeding 
in parliament. Per Pym. 3 Ruſh, 1132. | 

[Lf a libel charge a member with criminal language held in parlia- 
ment, the court will grant an information againſt the libeller, without 
a denial of the charge by offidavit. Doug. 387. | | | 

But for a matter out of parliament, a member of parliament may 
be puniſhed elſewhere, after the end of the ſeſſion, if he be not queſ- 
tioned for it in parliament. R. 5 Car. Ruſh. 663. (Qu.) ? 

If for a thing not done in the way of parliament. Ibid. (Qu.) 
As, a conſpiracy to inveigh againſt the judges or king's counſel in 

arltament, without an intent to proſecute them in a legal courſe, 
be with intent only to defame them. R. 5 Car. Ruſh. 663. 


(G 8.) Liberty of Speech. 


Freedom of ſpeech is the antient and undoubted right and inherit- 
ance of parliament. Claimed 19 Fac. Ruſh. 46. But diſallowed by the 
king. Ibid. 52. and then claimed by proteflation. Ibid. 53. But the king 
razed it out of the journal. Ibid. 5 4. 

By the f. 4 H. 8. 8. all ſuits, c. againſt R. Strode and his ac- 
\complices, or any other hereafter, for any bill, ſpeaking, or reaſoning 
of any thing concerning the parliament, ſhall be void. 

This ſtatute was a particular law. R. by all the Judges, 5 Car. Ruſh, 


| 662. R. cont. in Parliament. Cro. Car. 604. 


But all members of parliament ought. to have freedom of ſpeech 
upon matters debated in parliament, by the courſe of parliament. R. 
by all the Judges, Ruſh. GG. . 
5 | : 9 
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And none ſhall be put to anſwer elſewhere for ſpeaking in parlia- 
ment, tho' it be ſuggeſted to be with a bad intent. R. in Parliament, 
1667. Vide Cro. Car. 604 | 5 5 
By the f. 13 Car. 2. 1. there was a proviſo, that nothing in the 

ſaid act ſhould extend to deprive either houſe of parliament, or the 
members thereof, of their juſt and antient privilege of debating any 
matters propounded in either houſe, or at any conference or commit- 
tee, or touching the repeal or alteration of any old, or preparing any 
new law, or redreſſing any public grievance. But members ſhall have 
the ſame freedom of {ſpeech and privileges as before. 

And by the ft. 1 V. & M. 2. ef. 2. it is declared, that the free- 
dom of ſpeech and debates, or proceedings in parliament, ought 
not to be impeached or queſtioned, in any court, or place out of par- 
liament. ä ; 

(G 9.) Debates there ſhall not be divulged. 
So, debates in the Houſe of Commons ought not to be divulged 
without the order of the Houſe. 7 | 

So, the lords ought not to take notice of any thing debated by the 
yn ns till it be declared to them by the commons. X. 16 Car. 
3 Ruſh. 1147. | . 

or, the commons, of a thing debated by the lords. 3 RAU. 1147. 


(G 10.) In Legem datione. . 


(& 10.) The manner of enafting a flatute. There onght to be the aſſent 
of king, lords, and commons.} Every act of parliament ſhall have the 
afſent of the lords and commons, and of the king. 4 Inf. 25. 2 lift. 
157. | | = 15 
"if there be the conſent of one or two of them, it is only an ordi- 
nance. 4 Inst. 25. 3 | 5+ 
| B80, if it be with the conſent of the king and the lords temporal only, 
(without the ſpiritualty,) and the commons. Semb. 4 Inft. 25. Vide 
ante, (D 1.) — Po. (R 3.) — 
Or, with the conſent of che king, and the lords ſpiritual only, 
(without the temporalty,) and the commons. 4 I. 25. e 
And therefore, an ordnance by the lords, 6 Ed. 3. that none ſhall 
refuſe to ſerve the king as a judge, or otherwiſe, in Ireland, does not 
bind the ſubject. 2 If. 40, 8. ” $55.7 Ct 
So, the 46 Ed. 3. that none of the profeſſion of the law ſhall be 
choſen by the commons to ſerve in parliament. 4 int. 48. 
SO, a bill by the king to attaint any with the aflent of the lords, 
without mention of the commons, is not a law. F. Parl. 3. 75 


* 


( 11.) Bill introduced.] A bill may be introduced by any member. 
But it ſhall be after an order of the Houſe, upon a motion for ſuch 
a bill; and it is ordered, that ſuch member prepare and bring in the 
bill. 24 Nov. 1699. p | 27 
0 ſometimes a committee is ordered to prepare a bill. 28 Nov. 
But a private bill ſhall not be brought in, without a petition which 
ſuggeſts the. cauſes for it. Ordered and declared for a ſtanding order, 
15 Feb. 1700. Ord. 24 Nov. 1699. N 1 . 
| | 2 P 2 Nor, 
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Nor, in the upper houſe. Declared for a flanding order, 9 Dee. | 
1699. _ 

And ſuch petition to the lords ſhall be ſigned by all concerned in 


the conſequences of the bill. Ord. 16 Feb. 1705. 

And it ſhall be referred to two judges, who ought to ſummon 'before 
them all who may be concerned in the bill, and make a report under 
their hands of the ſtate of the caſe, and their opinion of it. f nd 


for a flanding order, 16 Feb. 1705. 


(G 12.) Bill read.] A bill ſhall be read three times vefars it t be 


paſſed. 
A private bill ſhall be printed. 
So, in the Houſe of Lords it ſhall be printed, and deliyered to the 


clerk for the lords. Ord. 16 Nov. 1705. 
Three days ought to intervene between every reading of a private 
bill. Declared for a flanding order, 15 Feb. 1700. Ord. 24 Nov. 


1699. 
It ſhall not be read to the lords upon a day appointed for 1 of 
cauſes, before the cauſe heard. Ord. 14 and 18 Jan. 1705. 
When a bill is preſented upon an order of the Houſe, | it ſhall be 
j received and read the firſt time. 23 O#. 1702. 
1 ä Tho? it be a private bill. 12 Dec. 1699. 
5 Or, the firſt 1 may be appointed upon a ſubſequent day. 


19 Dec. 1699. 


0 


And if, upon receipt of the bill, no time be appointed for reading r 
it, it ſhall be afterwards read upon motion, or, upon motion, a day 1 
ſhall be appointed for reading it. 20 Dec. 1699. g 

Or, the firſt 8 may be appointed immediately after the re- d 
ceipt. 24 Jan. 1699 

After the firſt ig.c * it ſhall be ordered that the bill be read a be 
ſecond time. 16 Nov. 1699. th 
And ſometimes, that it be read a ſecond time at a certain day 
29 Nov. 1699. to 

Tho? it be a private bill. 30 Nov. 1699. me 

If a day certain be not limited for the ſecond reading, 88 ought 
to be a motion, upon which a day ſhall be appointed. 11 Dec. 1699. ( 

Or, upon motion for the ſecond reading, it ſhall be read imme- the 
diately. ſpo 

And ſometimes the ſecond reading is directed to be in a full Vs paſſ 
20 Jan. 1699. — 


Sometimes after noon of ſuch a day. 2 5 Jon. 1699. 
Sometimes upon fuch a day, and that n ing intervene. 24 Jan. 


| 1699. 


(G 13.) Committee.) After the frobad reading, the bill ſhall be 
committed to a committee to be conſidered there. Vide ante, (E 0, 


78.) ; 
Sometimes it is committed to a committee of the whole: Houſe: 


Vids ante, (E 13.) 
If there be no objection to a bill, upon the ſecond reading, n6r 1 
blank in it, it ſhall be ingroſſed without a commitment. S0 it was, 


6 Feb. 1699. 
Sometimes it ſhall be committed upon the firſt * * 


1769. 
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So, bills of grace, as for a general pardon, ſhall be paſſed upon the 
firſt reading, without more. D'Ew. 73. 464, 5 > os 
Sometimes the bill ſhall lie, without an order to be committed, or 
ingroſſed. D' Ew. 111. | | 
— regularly, upon the ſecond reading, if it be not paſſed or re- . 
jected, it ought to be committed or ingroſſed. D' Ex. 464. OE” 
And it ought to be committed or ingrofſed upon the day when 
read; though antiently it has been done upon another day. D'Ew. 27. 


(G 14.) The duty of the ſpeaker upon the reading. ] After the read- 
ing of a bill, it ſhall be delivered, with a brief of it, to the ſpeaker, | 
WVjho reads the title, and then reports the ſubſtance of the bill to the 
_ Hende: + 4514; | | 
So, in the Houſe of Peers. D* Ev. 17. 


(G 15.) Bill opp:yſed, or debated.) After the bill is read, and the 
effect of it reported to the Houſe, it may be oppoſed by any member. 
And a bill may be oppoſed, debated, or rejected upon any of the 

readings. | ED 
Upon the firſt reading. D'Ew. 17.. 
Upon the third reading. D' Ew. 271. | 
But the uſual courſe is upon the ſecond reading. DE. 17. 


(G 16.) Bill ingraſed.] Aﬀter a bill is paſſed the committee, and. 
reported to the Houſe, it ſhall be ordered to be ingroſſed. | 
S8o, if no objection be to the bill, nor any blank, it may be in- 

groſſed upon the ſecond reading, without commitment. So it was 
done, 6 Feb. 1699. | 1 

But a bill tranſmitted from one Houſe to another, is not ordered to 
be ingroſſed; becauſe it was ingroſſed and comes in parchment from 
the other Houſe. D'Ew. 17. 20. 148. 5 5 

So, bills of grace, as for naturalization, pardon, c. are not ordered 
to be ingroſſed; becauſe they come to the Houſe ingroſſed in parch- 
ment, and ſigned by the king. D'Zv, 20. | | 


(G 17.) Bill paſſed the Houſe.) After the third reading of a bill by 
the clerk, and the effect of it reported by the ſpeaker, if nothing be 
ſpoken to it, the ſpeaker propoſes the queſtion, whether it ſhall be 

paſſed? L*Ew. 45. | 1 880 


(G 18.) Tranſmitted for the aſſent of the other Houſe. From the com- 
mons to the lords.) When a bill is paſſed by the commons, the clerk, 
within the bill at the top upon the right hand, writes, /oit baille aux 
| feigneurs, D' Ew. 45. Fitz. Parl. 1. | | 
Ihen it ſhall be tranſmitted to the lords by ſome of the commons. 

When a bill is preſented by the commons to the other Houſe, the 
chancellor and lords riſe, and at the bar receive it from thoſe who 
bring it from the commons. D'. Zw. 585. 


( 19.) From the lords to the commons.) If a bill be paſſed by the 
lords, it ſhall be indorſed, ſeit bai/le aux commons. Dy. 93. a. | 
Ihen it is tranſmitted to the commons by two of the aſſiſtants in 
the Houſe of Peers. | | | 
| 2 * hbeſe 


* 


other. D' Ew. 534. 


proved, the clerk of the crown reads the title of the act of ſubbdy, 
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Theſe being * into the Houſe of Commons, after three con. 

gees at the table, inform the Houſe that the lords have Paſſed ſuch n 
bill, and they read the title. D' Ev. 45. 

If the meſſengers of the lords ſee the ſpeaker, at his entry into the 
Houfe of Commons, they cannot deliver the bill, but on to deliver 
it in the Houſe. D' Ew. 688. 

And where a ſpeaker received it at the door. — took it and deli- 
vered it to the Houſe, it was returned to the lords. Ned. i 
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(G 20.) Amendments to a bill by the lords.) Tho' a bill be tranſ- 
_— to the lords, yet it remains a bill of the commons. D' Ew. 
37 

If the lords make an ee by the omiſſion, change, or addi- 
tion of any words, it ought to be written in paper with a reference 
to the line where it ought to be made. D' Ew. 20. 576. 

And then the lords ſubſcribe the bill with theſe words, ac e bill 
25, les amendments a meſme le bill annexe les feigneurs font aſſentus. 

W. 576. 

But the amendments ought not to be written in parchment. D'Ew. 
534. 576. 
When a bill, with amendments, is returned to the other Houſe, 
there the bill ſhall not be read another time, but the amendments 

only, D' Ew. 271. 

If the amendments are agreed to by the commons, the bill is 
amended by them. D'Zv. 576. 

- If one Houſe does not approve the amendments. of the other, it 
cannot reje& them z but ought to reject the whole bill, or receive it 
with the amendments. D'Aw. 513. 537. 

But 'one Houſe may make additions to the amendments of the 


If the lords add a new clauſe, or proviſo to a bill, it ſhall be in- m 
roſſed in parchment, and ſubſcribed, ſoit baille aux commons, and then = 
the bill with the clauſe annexed ſhall be tranſmitted to the commons, 
with this ſubſcription, a ceſty bill oveſque le ſchedule ou proviſion a 
meſme bill annexe les ſeigneurs ſont afſentus. D'Ew. 26. 576. 


8 21.) Roya / 22 The king uſually gives his afſent to acts 
paſſed by both Houles in perſon. 

But he may declare his aſſent by letters patent, and velit any one 
to notify ſuch aſſent, aud the clerk to indorſe it, in the uſual form. 
D' Ew. 389. Dy. 93. 

And by the J. 33 H. 8. 21. the king's royal aſſent by his letters 
patent under his great ſeal, and ſigned with his hand, and notified in 
his abſence to the lords and commons, is and ever was of as good 
ſtrength as tho' the king had been preſent, and aſſented publicly to 
the ſame, and ſhall hereaſter be taken for effectual. H. Parl. 40. 

When the king is ready to give the royal aſſent, the clerk of the 
crown reads the title of a public bill, and if the king allows it, the 
clerk of the lords ſays, Je roy le veult, D Ew. 35. 116. 

If it be a private bill, the clerk ſays, /oit fait « come il eft defire. D' Ew. 


So 
? After the other public and private bills are approved, or diſap- 
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to which the clerk of the lords gives the king's anſwer, viz. le roy re- 
mercie ſes loyal ſubjecte, accept lour benevolence, et auſſi le veult. D Ew. 


5. Then if there be an act of pardon, after the title read by the clerk 
of the crown, the clerk of the lords pronounces, /es prelats, ſeigneurs, 
et commons, en ce preſent parliament aſſemblees, au nom de touts vous autres 
ſubjecti, remercient tres humblement votre majefte, et prient a Dieu vous 
donner en ſante bone wie et longue. Ibid. ie 
But acts for a ſubſidy or a pardon ſometimes have the aſſent, be- 
fore other public or private acts. D' Eu. 76. 116, 1 
If the king diſallows the bill, the clerk pronolnces, le rey Javiſera. 
' D' Env. 36. 1 | SI 
But if Lam patent for his aſſent are not ſigned by the king, but 
the ſtamp of his name put to them. by another, it is not ſufficient. 
Semb. Dy. 93. c | „ $ | 


(G 22.) Inrolment of an af.) After the royal aſſent given, the 
clerk of the parliament tranſcribes every public act into a roll, and 
ſubſcribes, /- -»y /e veult. D' Ew. 35. | 

So, he tranleribes every private act, and at the beginning ſays, in 

| parliaments inchoat. et tent., &c. inter al. inactitat. ordinat. et ftabilit.- 
Juit ſequens hoc flatutum ad verbum ut ſequitur, vis.—Then at the end 
adds, ego A. B. clericus parliamenti virtute brevis ſupradict᷑. domina 
noſtre reginæ de certiorand. mihi direct. et hiis annex. certifico ſuperius hoe 
ſcriptum verum eſſe tenor. act. parl. ſupradict. in es brevi expreſſ. In cu- 
jus rei teſtimonium, &c. D' Ew. 36. | | | 

Public acts after inrolment are delivered into Chancery, and this is 

the original record. R. Hob. 109. oh 
| But private acts are not inrolled, without the ſuit of the party; and 
therefore the original bill, filed among the bills of. parliament, and 
marked with the great ſeal, as the courſe is, is the original record of 


it. Did. | | 


(G 23.) Promulgation.] Before the invention of printing, the 
uſage was, after the concluſion of a parliament, to tranſcribe all the 
acts in parchment, and by a writ to every ſheriff of the kingdom 
command, quod flatuta illa & omnes articulos in eiſdem contentos in ſin- 
gulis locis in balliva ſua tam infra libertates quam extra, ubi expedire vi- 
derit, publice proclamari et firmiter teneri faceret. 4 Inft. 26. H. Parl. 
36. 1 Ch. R. Arg. 51. | - 

And this writ was ſometimes in Latin, ſometimes in French. 
4 Inf. 26. 1 . | 

The ſheriff thereupon proclaimed them in his county court, where 
a tranſcript was preſerved, that every one might read it, or take a 

copy of it. Bid. þ Th 8 en! | 

So, by certiorari, the tenor of the record of every act may be re- 

moved into the Chancery, and delivered by the hand of the chancellor 
into B. R. 4 Infl. 43. NIE ? 

And by mittimus from B. R. it may be afterwards ſent to C. B., or 
the Exchequer, Did. 35 N | 5 

And the king by writ may command, that each court thè act 

firmi. ef otſervari faciat. Bid. 1 e 
But proclamation by the ſheriff is not neceſſary; for every one 

7 To ought 
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ought to take notice of every thing done in parliament. 4 Inff. 26. 


H. Parl. 36. 
And ſince printing has been uſed, the proclamation has been diſ- 


uſed. 1 Ch. R. Arg. 53. 


(G 44.) Conference with, the lords.) Upon any meſſage from the 
lords, the commons may deſire a conference with them upon the ſub- 


je& matter of the meſſage. '15 Feb. 1700. 
The commons ſend one of their members to defire ſuch conference. 


- 15 Feb. 1700. 


If the lords conſent to the conference, and appoint the time and 


place, the member reports it to the Houſe. 17 Feb. 1700. 


+ After a conference appointed and agreed, managers ſhall be named 


| for i it. Bid. 


And inſtructions may be given to the managers. Lid. 


(G 25.) The manner of putting the queſtion.) Aſter a queſtion is 
propoſed, a motion may be made for the previous queſtion, viz. 


Whether the queſtion propoſed ſhall be now put. 2 Nov. 1702. 
After the previous queſtion propoſed, the firſt queſtion may be 


awended: agreed. Ibid. 


But not after the previous queſtion put. Agreed. Bid. 
If the previous queſtion be moved and — val it ſhall be put 


firſt, Bid. 
And if it be carried in the affirmative, the main Skin ſhall be 


put. Bid. | 
(G 26.) The manner of voting in the Hauser Pars. In the Houſe 


of Peers, the lords e their votes /eriatim, beginning from the 


youngeſt baron. 4 nf. 3 


4 Lift. 35. 


(G 27.) In the Houſe of Commonc. At a a committee. At a com- 


mittee, upon a diviſion, the noes goes to one part of the Houſe, the 


Tho! it be a committee of the whole Houle. tid. 
And then the number appears. Bid. 


yeas to the other; for to the queſtion they ſay, yea, or no. 4 Ine. 35 


/ 


(G 28.) In the 2 ] When the commons s ft as an Houſe, upon 
a diviſion, if it cannot be determined by the ſound of the voices which 


parry is the majority, the nes lit and the year go out e the Houle. 


2. 
n two are appointed to number the parties, one the yeas, the 


other the nes, and deliver the numbers to the ſpeakerin the Houſe. Did. 7 


(G 29. ) . with the people.] If a new thing, or. aid, be de- 
manded, the commons may anſwer, that they n conſent without 


conference with their counties. 4 nfl. 14. 
So, it was anſwered 9 Rd. 3. when a ngw ſort of ſubſidy was de- 


| manded. 4 If 34. 5 


nd they ſay content, — . content. bid. | | 
6. the vote be delivered conditionally, as if he fays, content as far 
th as it ſwerves not from the law of God and the church, and imports 
no deadly fin, the condition ſhall be rejected. So it was, 6 H. 6. 


5 W. +> - | 
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(H) The ſubject Matter of Laws. 
(Hi.) The Parliament is abſolute. 


THE parliament makes ſtatutes, c. concerning matters eccleſiaſti- 
F cal, civil, capital, common, criminal, martial, maritime, (Fc. Co. 
110. & | | 

The legiſlative power of parliament'is ſo abſolute, that it cannot 
be limited to things, or perſons. 4 It. 36. H. Parl. 46. 

Parliamentum omnia poteſt. Per Mont. Ch. 7. 3 

The arduous and urgent affairs concerning the king, the ſtate, and 
defence of the kingdom and church, the maintenance and eſtabliſg- 
ment of the laws, and the redreſs of grievances, are proper ſubjects 


| for counſel and debate in parliament. K. by the commans, 19 Jace | 


Ruſh, 53. But the king razed it out of the journal. Bid. 54. 
The writ of ſummons ſays, that the parliament 1s ſummoned pro 

arduis et urgent. negotiis, nos, flatum et defenſionem reg ni et eccleſie con- 

cernen. 7 | 


And therefore, not only things delivered by the king, or his chan- 


cellor, are ſubjects of their debate; but alſo all other affairs. H. J. P. 5. 


H 2.) May give the King a Legiſlative Authority. | 
By the A. 28 H. 8. 17. power was given to the ſucceſſor of the 


hing to repeal by his letters patent, after his age of twenty-four years, 


any act which he had aſſented to before ſuch age. 2 Rol. 164. J. 42. 


(H 3) Diſſolution of a Marriage, &c. 


So, the parliament may annul a marriage. Pr. t. 8 & 9 NV. 3. 27. 
Diſſolve a marriage, and make the children illegitimate. Pr, ff. 
910 V. z. 11. pi” P. 47. 4 Inft. 36. | 

Difſolve a former, and enable another marriage. Pr. f. 11 & 12 


Make a ſeparation between huſband and wife, for the ſeverity of 


the huſband. Pr. f. 12 & 13 W. 3. 16. 


2 it may make a baſtard to be legitimate. H. f. G 47. 4 Inſt. 
36.7. | | | 1 

Make the iſſue inherit in the life of his anceſtor. H. J. P. 47. 
4 Inſt. 36. e 8 3 

. (H 4.) Conſultation about the King's Marriage. 

So, the king adviſed with his parliament in relation to his marriage. 


Cot. Ab. , 10. 


(H 5.) Enabling a Sale, ee. and praQticable by the Rules of Law. 


So,.the parliament may enable a ſale, or ſettlement of lands, not 


practicable by the rules of the law; as, it may enable an infant to 
make'a ſale for the difcharge of debts, c. Py. f. 10 & 11 V. 3746. 


To make a jointure during his minority, Pr. ft. 9 & 10 V. 3. 8. 
-_ a ſettlement of an eſtate upon marriage. Pr. fl. 10 H 11 V. 
leaſes. Vide Pr. ft. 10 C11 V. 3.48. 
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To execute a power. 
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So, it may enable a lunatic to make a ſale, leaſe, Qc. Pr. f. 9 


10 V. 3. 16. 

To execute a power. ä a 175 | 
© So, it may enable any, by marriage-ſettlement or otherwiſe diſabled, 
to ſell lands for payment of debts. 7 
To make a proviſion for wife or children. N 
Jo the intent to ſettle other lands to the ſame uſes. 2 
So, it may enable a charge to be transferred from one eſtate to an- 


other. Pr. f. 10 & 11 N. 3. 27. | 


Soz it may enable a ſale of copyhold lands. Pr. ft. g & 10 V. 3. 8 


Or, veſt them in truſtees for payment of debts. Pr. f. 9 & 10 
22. 3 . | 
So, it may make ſuch a wil to be the laſt will, Pr. f. 12 & 13 
| i ay adjudge a minor of full age. 4 f. 36. 
May make an alien a natural ſubject. Bid. 
| (H 6.) Matters Criminal. | 

(H 6.) Attainder.] A bill of attainder may be againſt a man after 

his death. 4 Inf. 36. As. R. 3. was 1 H. 7. Bac. H. 7. 13. 


So, againſt a man not arraigned, nor put to his anſwer, tho' he 
was in cuſtody; as, againſt Sir John Mortimer, 2 H. 6.—Againſt the 
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earl of Eſen Cromwell, 32 H. 8. But ſuch proceeding ought to be 


condemned. 4 1. 37. 


So, an attainder may be by bill in all caſes where the parliament 


pleaſes. Cot. Abr. Pref. 10. -Cot. Abr. 6. OS 
So, by the /. 1 Jac. 2. the duke of Monmouth was attainted for 
high treaſon. 1 | E 


And by the ff. 8 V. 3. 4. Sir John Fenwick was. attainted for the 


fame offence. | | | 
And by the /. 13 & 14 I. 3. 3. the pretended prince of Wales. 


So, it is uſual by an act of attainder to enact, that ſuch an one ſhall 


be attainted, if he do not render himfelf at ſuch a day. 4:3 
So, by an act, an abſent man was attainted, with a reward to him 
who ſhould apprehend him, whether he were alive or dead. Cot. Ab. 6. 
[If a man is attainted unleſs he render himſelf at a certain day, and 
before the day is taken into cuſtody, he may plead it as a ſurrender. 
Jobn Murray of Broughton's Caſe, 1746. Foſter, 417. N. B. This 
was denied in Lord Dufuss Caſe, in parliament, 7 G. 2. Com. 440. 
So in outlawry. It was denied in Sir Thamas Armſtrong's Caſe, 3 State 
T rials, 895. But allowed in Roger Jobnſon's, M. 2 G. 2. Str. 824. 
[A perſon' may be attainted by an incomplete deſcription, if it is 


not repugnant to truth; thus lord Forbes. of Pitligo was attainted by 


the name of lord P:tſligo. Fofter, 79.] 
IIf an act enacts, that if 4. does not ſurrender on 12th July, he 
ſhall ſtand attainted from the 18th April preceding, he is capable of 
taking lands by deſcent in the intermediate time; and ſuch defcent 
does not become diveſted or avoided by his not rendering himſelf to 
juſtice on the 12th July, ſo as to prevent the forfeiture in prejudice of 
the crown. Lord John Drummend's Caſe, 175 1. Foſter, 88, 
| "I 
« (87) 
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(H 7.) Exile.] So, the parliament ſometimes makes an act for the 


baniſhment of a perſon. 8 | 8 | 
Tho he be — convicted for any offence. Cot. Abr. Pref. 10. 
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(F 8.) Fine and impriſonment.) So, the parliament, by an act, may 
impoſe - fine or impriſonment upon a perſon, without a trial by the 
law. Cot. Abr. Pref. 10. | 8 7 


H 9.) Matter Civil. 


(H g.) Tallages. Are granted by parliament.) No tallage or aid 
ſhall be granted without the aſſent of parliament, by the common 
law. 2 Inft. 59, 60. 528. 533- Ruſb. 429. R. in Parl. 3 Car. 

Kaſb. 5 13. And by the petition of right. 3 Car. Ruſs. 590. Vid 
Prerogative, (D 40.) 1 N 

By the ff. 25 Ed. 1. 6. conf. chart. no manner of aids for any o 
caſion ſhall be taken, but by the common aſſent of the whole realm, 
and for the common profit of it. Vide 2 Iuſt. 5 29. NPE | 

By g. de tallagio non concederido, 34 Ed. 1. nullum tallagium, vel 
auxilium ponatur ſeu leveter, fine voluntate et aſſenſu arcbiepiſcoporum, 
#pi/coporum, comitum, barenum, militum, burgenſium, et aliorum liberorum 

com. de regno. Vide 2 Inſt. 532. 2 Rol. 174. J. 85. | 
Cuſtuma antiqua, viz. for every ſack of wool 6s. 8 d., for 300 wool- 

* fells Gs. 8 d., for one laſt of leather 13 s. 4 d., was granted by parlia- 
ment. 2 Int. 59. 4 Int. 29. 4 
And no cuſtom can be enlarged, or impoſed de, novo, without the 
_ aſſent of parliament. 2 Ju. 60. | | 1 5 

But ſuch grant is void. 2 1. 61. Vide Prerogative, (D 48.) 

So, by tlie f. 14 Ed. 3. ef. 2. 1. the prelates, earls, and com- 
monalty ſhall not be grieved with any aid, or to ſuſtain any charge, 
if it be not by common aſſent in parliament. 2 Rol. 172. J. 35. | 

By ft. 1 Ed. 3. J. conf. by H. 4. 13. commiſſions to prepare men 

of arms, and convey them to the king, at the charge of the ſhire, 
| ſhall not be granted any more. 2 Rol. 172. J. 25. 174. J. 25. Vide 

Mer, (B 6,7.) | „„ ; 

By the ,. 25 Ed. 1. 7. the king ſhall take ſuch aids, &'c. without 
common aſſent no more. (Vide 2 Inſt. 530.) | | 
By,. 45 Ed. 3. 4. no impoſition ſhall be put upon wool, &c. with- 
out the aſſent of parliament. 2 Rol. 175. J. 2. 
| So, no tallage or charge can be put by the privy council, without 
the aſſent of parliament. 2 Rel. 174. J. 10. Vide Roy, (E 5.) 

And tho' it was certified to the king by his judges, 12 Car. that 
when the ſafety of the kingdom requires, the king may by writ com- 
mand all his ſubjects to provide, Oc. ſhips, c. for defence of the 
kingdom, and compel the doing of it in caſe of refuſal; and tho” 
judgment was given againſt Hampden for ſuch refuſal, and the caſe 

afterwards refuſed to be argued. 2 Ruſh. 355. 480. Cro. Car. 524- 

3 Ruſb. App. 159. Yet it was afterwards declared illegal by parlia- 

mien, and judgment given againſt the levyers of the tax. Cro. Car. 


* 


* And by the /. 16 Car. 14. ſhip- money and the extrajudicial opi- 
nion of the juſtices and barons, and the writs, and the judgment 
againſt Hampden, are contrary to the laws, &c. of this realm, Cc. 
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And by. the e e Abe petition of right ſhall bat femly ob- 
e, Sc. and the nnn upon hip-ertitey Se. be n, Or. 


(H Ry And the 41 000 and by parkament.] By the 2 


25 £4. 1. 6, conf. chart. all aids ſhall be employed for the common 


profit of the realm, Vide 2 Inf. 529. 


And a committee was appointed for examining how ſubſidies given | 
for the recovery of the palatinates were employed. 1 Car. Rub. 176. 


(HI.) Com. When they began, vide Prerogative, (D 43, Er.) 


Antiently no cuſtom was paid by native or alien, but for wool, 
woolfells, and pells. 4 Inf. 29. 


The firſt cuſtom, viz. 6. 8 d. upon every ſack of wook 65. 84. 
upon 300 woolfells, and 13 5. 4 d. upon a laſt of pells, was impoſed 


as it ſeems 3 Ed. 1. 2 Inft. 59. 4 Inft. 29. Dy. 43. 5. 
By the /. 3 Ed. 1. upon merchants ſtrangers 3 -. 4d. in a noble 
ultra antiquam cuſtumanm. Vide 2 Infl. 59. Forft. 15. 
But this does not extend to wool made into cloth. 4 J. 29. 
The firſt ſtatute which impoſed a cuſtom upon cloths, was 
21 Ed. 3. (Vide 4 Inſt. 29.) 
And another cuſtom was impoſed by the JJ. 27 Ed. 3. fl. 2. 1. _ 
36 Ed. 3.11. 2 Rol. 173.1. 15. (Vide 4 Int. zo.) 


By the equity of which, all cloths made of wool only, are now 


charged pro rats. K. 2 Jac. 2 jt. 61, 2. 4 Infl. 31. 


(H 12.) ee and poundage ; Jow granted.) Ton na ge and | 


poundage was granted for the ſafeguard of the ſea and commerce. 
4 Inft. 32. 2 Rol. 174. l. 20. 181. J. 10. Forft. 37. 
And at firſt poundage only was granted; as, 2 K. 2. Forft. 38. 
Afterwards tonnage and poundage. 
And that 6 d. per pound. 2 Rel. 175. J. 25. Forfl. 38. 
Afterwards 8d. per poundage. 2 Rol. 175. l. 45. 
Afterwards 12d. 2 Rel. 176. I. 15. 
Then 25. for tonnage, and 6 d. for poundage; as, 5 R. 2. Taf. 38 
Anno 21 Ed. 3. 25. for every ton of wine, and 6 d. per pound — 
all merchandize imported, being granted by order of the king and the 
peers, was firſt eſtabliſhed by parliament. 47 Ed. 3. Forft. 38. 
And it was granted at firſt for years. 2 Rol. 175. J. 5. 
Sometimes pro h4c vice. (Vide 4 Inf. 32.) 
Sometimes the grant was intermitted. Bi 


Anno 3 H. 5. it was granted for life; and never before. 4 Inft. 32. 


2 Inft. 61. 12 Co. 34. Forft. 39. 


Anno 31 F. 6. it was granted for life, | * woollen cloths excepted 3 


28, ever afterwards. 4 If. 32. 
4. Ed. 4. and 12 E 4. it was granted to hiai ſor life; but with- 


out a retroſpect. 4 Inf. 32. 2 Rel. 175. 1, 50. 


80, 1 H. 7. and ever ine it has been granted for life 4. 32, 4 5 


Pon: 1 H. 8. nat in print. 


So, by the /. 1 Ed. 6. 13. the . 1 Mar. fef.. 2. 18. 5 


+ El. 20. the H. 1 Fac. 33. 


Ea 


By the „f. 6 . & M. 1. it was granted only for five — 9 


By the f. 12 Car. 2. 4. it was * to the king for hi 
80 by the ff, 1 Jac. 2. <3 5 
E By 
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for nine -x years ; and by the . 1 _ 12. to the king and his heirs. 
By the ff. ) Ann. 7. J. 28. the other moiety was granted to the 
Ee Re Gan 9.inhirfably eee, 
80 e ft. 3 Ges. 7. the ſubſidy outward. _ 3 
So, 2 . +, A it = granted in Ireland, and was' not due before. 
2 Rol. 179. J. 15. | IT 1270 
And therefore, where the king took it without a grant by parlia- 
ment, it was unlawful. | 8 
So, where the king had charged an annuity upon the ſubſidy of 
tonnage and poundage, it was avoided by parliament. 2 Rol. 176. 
I. 20. Vide Prærogative, (D 48.) | N - 


By the ff. 6 Ann. 11. a moiety of theſe cuſtomb dard was granted 


— ” 


(H 13.) Subfidy, fifteenth, &c.] A ſubſidy was an aid granted by ; 


_ parliament upon land and goods, viz. 4s. by the pound upon land, 
and 2s. 8d. upon goods; and double upon the goods of aliens. 
4 Inſt. 33. D . 43 3. ; | ' 


The fifteenth is alſo an aid granted by parliament z and it was at. 


firſt guinto-decima pars bonorum mobilium. But by commiſſion, 8 Ed. 3. 

it was aſcertained in every town of England, and recorded in the Ex- 

n afterwards granted according to ſuch aſſeſſment. 2 f. 
7. 4 Inft. 3a. N 8 | 

: : A —. — decima pars bonorum, and rated according to the fif- 
teenth. 4 Inft. 34. | | 2 

The commons did not uſe to give, beſides tonnage and poundage, 

any more than one ſubſidy, which amounted to 70,000/., and two 


fifteenths, each amounting to 29,000 J., and the clergy only one ſub- 


ſidy, which amounted to 20,000 J. 4 Inft. 33. 1 Ih 
Anno 31 El. the commons firſt gave two ſubſidies and four fif- 
teenths. 4 Inst. 33.— 80, 32 H. 8. Forſt. 33. 28 


Anno 35 El. three ſubſidies and fix fifteenths. —So, 39 E. (Vide ” 


4 Inf. 33.) 


Anno 43 El. four ſubſidies and eight fifteenths. (Vide 4 Inft. 33.) 


Anno 3 Car. they gave five ſubſidies. Jbid. 

The manner of taxation of a ſublidy was by two taxers, who, being 
authoriſed by commiſſion, choſe a clerk to act with them, and theſe 
ſwore four or (ix in each county to make an aſſeſſment, which was re- 
turned by indenture. Forft, 34. | 9 


H 14.) Upon 4vhat terms granted.) And the parliament may grant 
a tax, or tallage to the king, upon what terms or conditions they 
pleaſe. Seld. Jud. Parl. 17. Cot. Abr. 22. 

As, 6 Ed. 3. that the king for the time to come ſhould not burthen 
his ſubjects. Cat. Abr. 12. | 


So, 22, Ed. 3. 4 fifteentli was granted, upon condition that 4or. 8 


er ſack upon wool ſhould ceaſe, and the deceit of the merchants 
ſhould Hot be pardoned. 2 Kal. 173: 4. 30. 174. 1. 15. 

o, tonnage and poundage at firſt were granted upon conditions. 
2 Rel. 175. J. 25. 50. et 10 


So, a certain ſum may be granted abſolutely, and a large ſum upon 


Condition. Cot. Abr. 19. | 
{Commiſſioners mult charge land- tax on the ſeveral diviſions, pa- 
| 2 | | | roc 1 
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rochial or cert booed to the proportions aſſeſſed on them utidet 
4W.& M. We/tminſter land-tax, H. 20 G. 2. Parker, 74.) ; 


Exchequer has a general ſuperintendance over all concerned in the 
revenue ; it is reſtrained where the commiſſioners have final jurife 


diction, not where they exceed it or neglect their duty. Hid.] | 

CCommiſſioners of window. duty (and of others /embl.) are only 

anſwerable for what they reſpeCtively receive, not for the deficiency 

of others, but the diviſion muſt make it 2 Rex v. Oy 

Ground, P. 27 G. 2. Parker, 167.] 

Ihe deputy poſt- maſter cannot demand any additional ſum Lon de- 

livering letters at the houſes of the perſons reſiding i in the town. 

Barnes v. Foley, H. 8 G. 3. 4 B. M. 2149. ] 

Letters muſt be delivered in all poſt towns on paying the legal 
poſtage only, Rowning v. Goodcehild. In C. B. T. 1 13 G. 3. 4 = M. 


2153. 3 Will. 445.] 


(H 15.) 4 caution that no ſuch grant be ene made.) By the | 


fe. 25 Ed. 1. 7. and 34 Ed. 1. fl. 4. 3. it was enacted, that the male- 
tolt upon wools be releaſed, and nothing taken for it in future. 2 Kol. 


173. J. 40. 45» 


By the ff. 25 Ed. 1. 5. 6. the king grants that he will not draw 


any aids, taſks, or priſes into a cuſtom tor any thing done heretofore. 
2 Kol. 173. J. 50. N a 


80, 36 Ed. 3. a great ſubſidy being granted, it was provided that 


it be not drawn into example. 2 Rol. 180. J. 10. 


a1 16.) Begin i in the Houſe Commons.] So, the grant of a ſupply 
ought to begin in the Houſe of Commons, and if it be propoſed by 
the lords at a conference, i it will be a . of N R. 16 Car. 


3 Rub. 1146. 
4 4 3 „ * 
(H 17. ) TW esa of granting a ſupply. ] No charge ſhall be im- 


poſed upon the ſubject but in a committee of the whole E Vide 


ante, (E 13.) 

Yet, in private bills, this is ſometimes diſpenſed with, 

No money ſhall be given to the king but in a committee. 

If a motion be, that a ſupply be granted to the king, it ſhall be 
conſidered in a committee of the whole Houſe. 15 Feb. 1700. $0, 
25 OF. 1702. 30 Nov. 1710. 

If it be reſolved in a committee in this affirmative, the ae 


| reports, that the committee has reſolved it, and directed him to re- 
ou it when the Houſe will receive it, and another day is appointed | 
0 


r the report. 18 Feb. 1700. So, 27 Of. 1702. 1 Dec. 1710. 

When the report is made, the Houſe appoints a day to reſolve 
themſelves into a committee to conſider of hs ſaid ſupply. 28 Of. 
1702. 2 Dec. 1710. 


When any reſolution is made in a committee, a day is appointed | 


for the report. 30 OF. 1702. 


When a ſupply is reſolved by the Houſe, eſtimates of the charge 


are uſually directed to be laid before the Houſe. 2 Dec. 1710. 


Uf a company 1s eſtabliſhed by parliament for a particular purpoſe, 


(as . with a limited fund, which is exempted from being 
taxed, 


* 
* 


o 


A. 35 H. 8. 1. | | Te I As 
Buy,. 1 V. & M. 2. Parl. 2. the crown ſhall be and continue to 


their majeſties K. William and Q. Mary, during their lives, and the 
life of the ſurvivor; and aſter their deceaſe, to the heirs of the body 
of her majeſty; and for default of ſuch iſſue, to the princeſs Arr of 

Denmark, = the heirs of her body, Q. Pe | 
By the ft. 12 & 13 VV. 3. 2. in default of iſſue of the ſaid prin- 
ceſs Ann, the crown is limited to remain to the princeſs Sophia, - 
(daughter of Eliz. Q. of Bohemia, who was daughter of K. James the 
Firſt,) and the heirs of her body, being proteſtants. | 1 
{So, parliament may appoint a regent, in cafe the crown ſhall aſter- 
-wards deſcend to a minor; and ff. 24 G. 2. c. 24. appointed Auguſta 
princeſs: dowager of Wales regent, in caſe any of her children ſuc- 
ceeded to the crown under eighteen years of age] 75 
Tstat. 5 G. 3. c. 27. impowers the king to appoint the queen, the 
princeſs dowager of Wales, or ſome perſon deſcended from George 2. 
and reſident in Great Britain, guardian of his ſucceſſor, aud reer 
| 2288 | . the 


&F-. 
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the ſucceffor cy and eſtabliſhes a council of , and. . 
other regulations. ] | 


(H 19.) He the limitation may be wud ] By the fl. 25 H. 8. 22. all 
ſhall — to maintain the contents of that ſtatute, which entailed the 
ſucceſſion of the crown to the iſſue of Q. Anne. 

By the H. 26 H. 8. 2. the oath there preſcribed is, to maintain 
ſuch ſucceſſion, and to repute the oath to any other perſon as null; 
and not to permit, or attempt, any thing to the hindrance thereof, on 
any pretence, or by any means. 

By the f. 28 H. 8. J. all ſubjects ſhall ſwear to maintain the ſuc- 
ceſſion, Cc. and if any other oath hath been made, to repute it as 
vain; and not to attempt, or permit, any thing to the hindrance, c. 
ö B the f. 35 H. 8. 1. all ſhall take the oaths for the maintenance 
of the ſucceſſion of that act; and if they have taken former oaths, 
ſhall eſteem it of the ſame effect as if they had taken this. 

By the ft. 1 El. 3. the parliament promiſe to defend the queen and 
the heirs of her body in their title to the crown, to the utmoſt of their 

wer, and therein to ſpend their bodies, lands, and goods, Qc. 

So, by the ff. 1 V. & M. 2 Parl. 2. and by the f. 12 C 13 W. 3. 2. 
the parliament ſubmit themſtlves and their poſterities to the limit- 
ations of the crown thereby ſettled ; and promiſe to maintain the ſame 
with their lives and eſtates againſt all attempts, &c. 

By theft. 13 V. 3. 6. and theft. 1 Ann. 22. all in office, Ur. ought 
to take an oath to maintain the ſucceſhon limited by the ſaid act of 

12 C 13 F. 3.2 

By. 1 Ann. 17. 2 Parl. if any attempt to hinder or deprive the 

next in ſucceſſion from ſucceeding, he ſhall be guilty of high treaſon. 


a 20.) Settlement of the king's —_ So, the parliament may 
appropriate a revenue for the ſupport of the crown. 
By. flats 1 G. 3. c. 1. 800,000/. per annum out of the aggregate 
fund, is ſettled on the king for life; his majeſty having ſignified his 
conſent, that the hereditary revenue might be diſpoſed of for the 
Public utility, it is thereby made part of ſaid fund. And, as Mr. Juſ- 
tice Blackſtone obſerves, the public is a gainer of upwards of 109,000 J. 
per annum by this diſinterg Ned bounty of his majeſty.) 


(H 21.) Reſumption of grants.) So, the e may make a 
reſumption of a grant made by the * and this was uſual in times 


paſt. Cot Abr. Pref. g. 


(H 22.) Matters Martial. 


H 22.) To what the authority of parliament is ntceſſary.] By ſeveral 
Natutes, none ſhall be charged to take arms himſelf, or to find men 
of arms, without authority of parliament, if he be not bound to it * 
tenure. 2 l. 528. 

Nor, to go to ent out of his county. Bid. 

Nor, to give 1 to the conveyors of ſoldiers, nor to ſoldiers 
going to Scotland, * „Kc. which ſtatutes are only declarauons | 
of the common law. 165 528. Vide War, (B 6, 7.) 

And the commons, 1 H. 5. made proteſtation, that Wey . 


therefore, if an act ſays, that a man ſhall 
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not obliged to the maintenance of the king's fe 
528. TY ; FEY 


By the f. of vieht, 3 "a (Vide the | 16 Car. 1 5 none te 


obliged to quarter ſoldiers or mariners. 5 
=o 2 emo ſhall iſſue to execute the by martial law.- — 


It was done otherwiſe. 2 Car. Ruſb. 419. 
And therefore, ſoldiers cannot be billeted upon any ſubjea againſt 
his conſent. 3 Ruſh. 1215. 


(H 23.) Martial law.] 805 2 law cannot be uſed i in England, | 


without authority of parliament. 3 Ruſh. 1199. App. 76 . wi 


H 24.) What the king may do by his prerogative.] To the king SOR | 
it belongs to make peace or war. Acknowledged 7 the en, 19 Fe. 


Ruſb. 45. Vide Prærogative, (C1.) 
(H 25.) Matters Marine. . 
The maintenance of the navy is a ſubject worthy of the parliament, 


and proper for it. 4 Iiſt. 50. -- 


ide Navigation, (I 1, &c.) 


(1) In what method Matters of Parliament ſhall be 
treated. 


: THE commons have a liberty to treat of matters in 2 in 


what order they pleaſe. By the commons, 19 Fac. Ruſb. 5 3˙ 


But the king razed it out of the journal. Ruſh. 54. 


Vide ante, (G 7, &c.) 


(K) What Things the * cannot do. 


5 "PHE parliament cannot by 19-4 act reſtrain the power of a ſubſe- 


quent parliament. 4 Inf. 4 
Nor, make a ſtatute which a — parliament cannot alter, 


4 Inft. 42. Bac. H. 7. 


So, it cannot do any thing out of the limit of its juriſdiction: as, 


it cannot make a perſon inheritable in France. 2 Fon. 12. 
Nor, make a determination upon an original petition, in a matter”. 


which does not come before them by errors &c. Shin. 523. Fide poſt. 


(Li, Cc.) 


So, an act of parliament ſhall not chan ik the laws of nature. And 


a * in his own cauſe, 
it ſhall be void. Per Hab. 8 


Nide poſt. (L 85.) | 
(L) Judicature of Parliament. 


ot 


, (L 1.) Upon a Writ of Error. FED 
(. 1.) When 
it lies.] .. 
But not of a ny in . 4 Inft; 22. Ha. J. k. al. 
be judicature of parliament is; 1. upon a writ of error; 2. upon 
an 3 djournment; 3. upon an appeal; 4. upon an accuſation againſt 


Vor. V. ; Q. | DT 


AV _ of m_ lies i in parliament of a judgment in | 
4 41, 
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adelinquent; g. upon a petition; 6. upon privilege. Seld. Jud. Pur. 8. 
43 vol. 1590.) 

A writ of error lies in parliament of a judgment i in B. R. in the 
I Exchequer, in the Exc hequer- chamber, in Chancery, or before Juſtices 

| in Eyre. Co. TL. 71. 5. 72. 4. Vide Fleader, (3 B G.) | 

And it ſhall be before the lords only, without the commons. ER. 
3 20. a. - Hal. J. P. 19. R. 12 Co. 63. 

Vet, a judgment there is virtually the Judgment of the whole par- 
"Madan Vide Sal. 510. | 

But error does not lie in parliament upon a judgment in C. B. be- 
fore it be affirmed | or reverſed in B. R. Seld. 3 vol. 2 F. 15 26. 
Sin. 5 23. 


1) 2 the aniline Fall be. The petition. ] Before error in 
a there ought to be a petition, and a licence under the king's 
hand. Per Cote, 2 Bul. 162. | 

Upon a petition to the king in French or Engliſh, and his fiat juſti- 
tia, a writ of exror goes to the Ch. J. of B. R. to remove the record 
in preſens parliamentum.' 4 Iuſl. 21. 1 NJ. 7. 19. b. H. Parl. 18. 
Then the Ch. J. brings the roll; and a cranſcript of it, to the Houfe 
of Lords, and there leaves the tranſcript, after it has been examined 
with the roll, and returns with the roll itſelf. 4 17: A. 21. 1 Kol. 14. 
2 Bul. 162. Vide Pleader, (3 B 13.) 

And with the tranſcript leaves the writ of error, and the bill or 
petition upon which it was allowed. 1 H. 7. 19. 6. 

And it is ſufficient under the ſeal of Ch. J. tho' the writ of error 
commands the court to ſend the record /b figillo, R. 1 Rol. 14. 


(L 3. ) Aligument of errors.) After the tranſcript i is Cd by 
the Ch. J. into parliament, the plaintiff in error aſſigns his errors. 
2 Sand. 224. (Vide 4 Inft. 21.) | 6 
And the errors ouglit to be in writing, and left with the clerk of 
_ — the parliament. 1 H. 7. 19. 6b. 
When errors are iboed i in parliament, a /cire facies iſſues againll 
the party, returnable at the ſame or a ſubſequent a 5 
4 Inft. 21. Seld. 3 vol. 2 P. 15 26. | w 
And the plaintitF ſhall ſhew the errors in his bill upon which he = 
prays the /cire facias. 4 25 22. Ha. J. P. 20. 21 
(L 4.) Plea to the error aſſi en ] After errors aſligned, the de- Cs 
fendant ſhall plead 2 1ilo eff erratum. 2 Sand. 224. A. 
Vide Pleader, (3B 18, 19.) 3 
If error in fat be alſigned, it ſhall. be .ſent to B. R. ods wel Co 
Skin. 523. 8 
2 | .on] 
(L 5. ) Judgment.) The uſage i is, that the lords only i in the upper 331 
houſe give Judgment upon. a writ of error. H. Parl. 1 9. Vide aute, | pf 
(L 1.) af p 
B80, always where the commons are petitioners, the judgment ſhall Far 
be by the king and the lords. HI. Parl. 26, 27. 8 
Aud the lords ought to give the ſame judgment which ought bp -- | by e 
have been given by the court that gave the firſt 8828 Vide + 


3 (3 B 20.) | . | Cent 
f * | ; And l 
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And therefore, if the lords, upon error in ejectment, reverſe a 
judgment in B. R. given for the defendant, and that the plaintiff be 
reſtored, B. R. ſhall not give judgment, that the plaintiff recover his 
term; but before a remitzitur entred upon the roll, application may 
be made to the lords to give a complete judgment. R. Ca: Part 57: 
4 Med. 127. 


* 


WV 


(L 6.) Adjournment to Parliament. 


So, by the common law, a caſe of diſſicalty might be adjourned 
into parliament propter difficultatem. Co. L. 72. 4. 4 nfl» 105. 
2 Inſt. 408. Cot. Abr. 30. | e ,, 
And after a determination there, a writ ſhall be, commanding the 
judges to give judgment accordingly. Cot. Abr. 30. Oo 
oy the ff. 14 Ed. 3. 5. a prelate, two earls, and two barons ſhall. 
be choſen every parliament, and commiſſioned by the king, to hear 
complaints of delays, or grievances in Chancery, B. R., C. B., or Ex- 
cheguer, ſhall cauſe the judges of the court where the delay is to 
bring the proceſs before them, and calling the chancellor, treaſurer, 
Juſtices, and barons, as they think fit, to aſſiſt them, ſhall make a 
good judgment, and ſend to the juſtices where the plea did depend, 
to give judgment accordingly. Seid. 3 vol. 2 P. 1530. Fs 
And if the caſe was of ſuch difficulty as they could not determine 
it, they ſhall bring it to the next parliament, where'accord is to be 
what judgment ſhall be given; which ſhall be ſent to the judges, 
with command to proceed to judgment without delay. : 
By which ſtatute, the adjournment to parliament in caſes of difh- . 
culty was affirmed. Co. L. 72. a. „„ | 
And remedy was allo provided againſt delays in judgments. .. Bid. 
But this proviſion was only for intervals of parliament. 


(L 7.) Appeal to Parliament ; when it lies. 
So, an appeal lies in parliament from a decree in Chancery. Adm. 


Ca. Parl. 15. 17. 20. I 
And it lies as well, where by the decree the bill is diſmiſſed, as 


where relief is given without cauſe. Ca. Parl. 18. 67. 69. 76. 
And ſuch appeals have been allowed without reſtraint, ſince. 
* 1. Ca. Parl. 81. = | | | 1 
They were allowed by the commons, inter Skinner and Eaft- India 
Company. Ca. Parl. 81. R. Cont. by the commons. Car. 2. and 


uin. 5 . 


And they are claimed by the lords, tho' a member of the Houſe of 


Commons be a party. | 
And Coke Ch. J. ſaid, that a defect in a decree ſhall be redreſſed 


only by a reference to the juſtices, upon a petition to the king. 1 Rol. 


331. | » $4.4. 3.4 = 
50, an appeal lies from a decree in Chancery in Jreland to the lords 


of parliament here and not to the parliament in Feland. R. Ca. 


Parl. 83. i ö | | 
So, .it lies from a decree in Chancery, upon exceptions to a decree 

by commiſſioners for charitable uſes. Ca. Parl. 110. | 
So, it lies upon a decree by the delegates. Ca. Par! 110. Quere. 


Q 2 15 | So, 


Cent. 2 Ver. 118. 5 
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Treland to the parliament of England. | 
But the lords of 1re/and denied the juriſdiction of the lords in the 


1 of Great Britain; and, 25 Sep. 1715, voted, that he who 


all make ſuch appeal ſhall be an enemy to his country. 
[Vide the %. Geo. 5. which declares that the Houſe of Lords of 


| Jreland have no juriſdiction to judge of, affirm, or reverſe any judg- 


ment, &c. there.] | 
But an appeal does not lie to parliament upon a decree in Chantery 
upon the ſtatute for charitable uſes; for by the ſtatute no juriſdiction 


18 given but to the Chancery. 2 Ver. 118. 


Nor, from an order of the lord chancellor (entruſted with the 
care of idiots and lunatics, by the king's ſign manual) touching a, lu- 
natic, but to the king in council. Pitfs caſe in the Houſe of Lords, 


14 Feb. 1726, 3 P. V. 108.) | | 
After an appeabto parliament, if the parhament be prorogued, the 


Chancery ſhall proceed in the account. 1 Per. 344. 


(L 8.) Accuſation in Parliament. 
* (L 8.) When neceſſary.) The parliament will not proceed to judg- 
ment againſt a delinquent without the accuſation of ſomebody. Seid. 


Jud. Parl. 1 1. (3 vol. 2 P. 1591.) | 
For they cannot be accuſers and judges. Seld, Jud. Parl. 11. 


(3 vol. P. 1591.) 


So, they cannot join with the commons or others in an accuſation. 


Seid. Jud. Parl. 12. (3 vel. 2 P. 1591.) 
A peer cannot be indicted in parliament. Seid. Jud. Parl. 40. 


(3 vol. 2 P. 1602.) | 


(L 9.) How it ſhall be made. By appeal.) There are four manners 


of accuſation in parliament; 1. By appeal; 2. By complaint, or pe- 
tition; 3. By information of' the attorney-general; 4. By the com- 
mons; and this by way of complaint, or impeachment, Seid. Jud. 
Parl. 11. (3. vol. 2 P. 1519.) f 

One peer might appeal another peer in parliament for treaſon, c. 
and thereupon deliver his gantlet and gages for his proof, and pray an 
anſwer, and, for default, judgment. Seld. Jud. Parl. 82. (3 vol. 
2 P. 1634.) | 5 | 

But —— bk by the A 1 H. 4. 14. ſuch appeals are aboliſhed, 

And alſo all impeachments or accuſations originally by one peer 


againſt another. R. by the judges, and afterwards by the lords, 14 uly 
1663. Life of Clar. 215222. | | 


| (L 10.) By complaint. Ex parte regis," c.] A complaint may 
be the foundation of a proceeding in parliament. 1. Ex parte regis. 


2. Ee parte deminorum. 3, On the part of the commons. 4. Upon 


the complaint or petition of a. private perſon. (Vide Seld. 3 vol. 


2 P. 1591.) | | 2 
As, if a peer petition the king, and by the king's command it is 


referred to the parliament ; the lords will proceed upon it, without 


an information, or other foundation. Seld. Jud. Parl. 54. (3 wol. 


2 P. 1599.) Pe 8, 


l So, an es lies from a decree of the lords in the parliament in 
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So, by the king's command, the parliament may proceed againſt a 
peer upon a proceſs againſt him in another court; as, in the court of 


Chivalry. Seld. Jud. Parl. 57. 33. (3 vol. 2 P.. 1609.) : 


So, upon an indictment before commiſſioners removed into Chan- 


2 and by mittimus, to parliament. Seid. Jud. Parl. 40. 59. (3 vol. 
2. | 


$606} i ; 3 
How — ſhall be upon a complaint to the lords by the com- 


mons, vide poſt. (L 14, 15.) 


(L 11.) By a private ſubjef.] A complaint by a private perſon is 
not uſual for a public miſdemeanor, except where he has an intereſt 
in it. Seld. Jud. Parl. 66. (3 val. 2 P. 1612.) 5 | 
As, articles were exhibited by the earl of Bri/ol againſt the duke of 
Buckingham and lord Conway, in the houſe of peers, for. a miſdemea- 
nor. 1 Ruſh. 262. 264. — CR 
Articles were exhibited by the lords and others of the priyy couns 
eil, and two judges, to the king, againſt, cardinal Wofſey. 4 Taff. 89. 

But a complaint in parliament originally by a private ſubjeQ, peer, 
or commoner, againſt another, for a miſdemeanor, as well as for trea- 
ſon, is now illegal, if it be not by licence of the king, or by his attor- 
ney-general. Life of Clar. 223. . „ : 

Yet upon complaint, that ſuch a one has abuſed the Houfe, or any 


5 peer, the Houſe may examine it, and inffict a puniſhment as to them 


ſeems good. | | . | + 

Upon examination jt appeared, that one combined to charge an in- 
nocent perſon for woxds in ſlander of the Houſe ; he was fined, im- 
priſoned, and ſet in the pillory by order of the peers, without trial by a 


jury. 2 Mad. Ca. 340. 8 


(L 12.) By information.] An information may be exhibited to the 


parliament by the king's attorney-general for high treaſon, Seid. Jud. 


Parl. 34. 47. (3 vol. 2 P. 1600. 5, 6.) 
80, for any miſdemeanor. 3 | | | 
An information by the attorney-general ſhall be exhibited ex officio. 

Or, by command of the lords, upon a complaint of the commons, 


tic. to examine them. Seld. Jud. Parl. 14. 33+ 62. (3 vol. 2 P. 1592. 


1599.) 


(L 13.) By indictment.] So, if an indiQment be againſt a peer in 
B. R. for murder or other capital crime, it may be removed to the 


Houſe of Peers by certiorari, and there the proceedings ſhall be upon 


it. | 
[A peer indicted of felony and murder, and tried and convicted 
thereof before the lords in parliament, ought to receive judgment for. 
the ſame, according to the groyiſions of the act 25 G. 2. E. Ferrerss 
Cafe, 1760.  Fofter, 138] _ 3 Ws 
(If the day appointed: hy the judgment for execution ſhould lapſe 
before ſuch execution done, (which howeyer the law will not pre- 
ſume,) a new time may be appointed for the execution, either by the 


high court of parliament before which ſuch peer ſhall have been at- 


tainted, or by the court of B. R., the parliament not then ſitting ; the 


. 


Vide pot. (L 16.) 


. record of the attainder being properly remoyed into that court. Bid.] 


L E E NT. 


1 145 175 accu Ys 7 the commons. By petition.) So, the com- 
mons may exhibit an accuſation to the lords in parliament, by petitiou 
or impeachment. (Vide Seld. 3 vol. 2 P. 1591.) 

The commons may exhibit a complaint in general by petition, 
without naming any perſon in particular: as, a complaint of the 


farmers of the cuſtoms for extortion. Seld. Sod. Pal. 12. (31 vol. 


4 F. 1591.) 


(L IS.) How it ſhall be proceeded upon.) Up: on ſuch complaint bs 


the commons, the lords may order that the ede Sc. againſt 
whom the complaint was, be ſummoned, and their anſwer heard. 


Seld. Jud. Parl. 13. (3 vol. 2 P. 1592.) 


If upon examination of a complaint any one appears e he 


mall be arraigned at the ſuit of the king; for when an accuſation by 


the Commons is general, it is not the ſuit of the commons, but of the 


king. Seld. Jud. Parl. 14. (3 vol. 2 P. 1592.) 
Gr, the Commons may afterwards impeach the parties diſcovered. 


Seld. ud. Parl. 14. (3 vol. 2 B. 1592.) 


(L. 16.) Arraigument. A peer, how tried.) For high or petit 
treaſon, or felony, or miſpriſion of treaſon, a peer ſhall be tried by his 


peers in parliament, upon an e. Vide Ruſh. 268. Vide 


Dignity, (F 1, 2.) 
So, upon an indictment, if the king conſticutes an high ſte ward. 


4 15. A 2 loft. 49. H. Parl. 23. 
Lords are judges whether it be treaſon, or not. 4 Inf. 23. 
But the biſhops ſhall not be preſent. Bid. Sta. 1 53. 4. 10 Ed. 4. 
6. 5. 
FW og the number of peers preſent ought to be twelve | or more. 
409. Sta. 153. ö. 3 Inſt. 28. 30. 
he trial per pares. is of great antiquity. It was 8 W. 1. 2 Inſt. 50. 
The queen conſort, or dowager, ſhall be tried per pares. Bid. 
So, all women, noble by birth, or marriage, unleſs ſince the mar- 
_ Triage, they have married under the degree of nobility. Bid. By the 
A. 20 H. 6. 9. 


But for offences under treaſon, felony, or miſpriſion, a hoe ſhall - 


be tried by a jury. 2 I». 49. 

| So, upon an appeal. id. 

So, one of the nobility of another 8 3 Inft. 30, 
So, all under the degree of nobility, for treaſon or felony. By the 
F. 4 Ed. 3. 2 Inft. 50. 

And the indictment ſhall be found by a jury. 2 Lift. 49. 3 List. 28. 


And if the indictment be found againſt a peer in B. R., or re- 


moved thither, he may plead a pardon before the juſtices there; tho' 
he ſhall not confeſs, nor plead et guilty before them. 2 Inf. 49. 
So, if upon an indictment he does pot appear, proceſs ſhall go to 
an outlawry ; and he ſhall be outlawed per judicium coronatorum. Ibid. 
S0, by the „f. 25 Ed. 3. ft. 5. 2. for high :reaſon, every one ought 
to be tried by people of his condition. 
And where the „. 3 5 H. 8. 2. provides for the trial of treaſon, or 
miſpriſion of treaſon in B. R., or upon a ſpecial commiſſion in a 


county where the king aſſigns, it was enacted, that a 18 in ſuch 1 


Soy 


7 - 


caſe, ſhall have his trial by his 8 


Wa 2 0 „535ù f EE 


5 it, 


- againſt him as a traitor. Kelg, 57. 
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So, by the J. 1 & 2 Pb. & AM. 1 6 f At all N 
for treaſon ſhall be had according to the due courſe of the common 
law), it was provided, that a peer indicted ſhould anſwer the ſame 
indictment, and havè his trial by his peers. en e eee 
80, by the J. 5 El. 18 11. 13 El. 2. 18 El. 1. and 23 Kl. f. 
for treaſons by thoſe ſtatutes. 3 5 5 
So, by the f. 27 El. 2. and 3 Fac. 4. for treaſons made by thoſe 
| ſtatutes. pps e e "= OY 7 
So, it ſhall be in all caſes, where a new treaſon, or felony, is made 
by a ſtatute, tho' the ſtatute does not expreſsly provide for it. Sta. 
153. B. | 8 | | „ 8 
% peer cannot waiye his trial by his peers, and conſent to be tried 
by a jury. R. Kelt, 66. Vu Dignity, (F 1, ! 
And if he will not put himſelf upon his peers, judgment ſhall be 


* * ** 8 4 & 
"0 
i 


- * 
Sy 


©. 
* 


a (which provides, that all. trials 


* 


[Every proceeding in the Houle of Peers, acting in its judicial ca- 
pacity, is a proceeding before the king in parliament, and the Houſe | 
is the court of our lord the king in parliament]) 

[It is founded on immemorial uſage, and is part of the original 
conſtitution.) FE 3 3 
Ilt is open for all purpoſes of judicature during the continuance of 
the parliament; it openeth and ſhutteth with the ſeſſion, as B. R. 
with the term.) 5 e Give 
[Its authority is indepepdent of any ſpecial powers derived from 
the crown. ] | : | pas + - 
[On the trial of a peer before it, for a capital offence, whether on 
impeachment or indictment, it is the ſame court, whether an officer 
with the title of ſteward of Zng/and, is appointed to preſide during 
trial, and until judgment, or not, -tho' uſual and expedient to make 
ſuch appointment.] 5 ES | 
[Every peer votes on law as well as fact ; the majority determines. 
The high-ſteward votes only as a peer.] Kr CER” « 
(It acteth in its judicial capacity, in every order touching the time 
and place of trial, putting it off from time to time, allowing, counſel] 
or not, Cc. all before the appointment of high-ſte ward; it has di- 
rected in what manner, and by what form of words he ſhould be ap- 
pointed, [Lord Darby, and the five lords. Lord Lovat.] therefore 
its exiſtence cannot depend on that appointment. It has received 
and recorded a priſoner's confeſſion, which amounts to a conviction 
before his appointment; [lord Derawentwater ;] it has allowed priſon- 
ers the benefit of acts of general pardon, [lord Carwalh, Widdrington, 
Saliſtury, ] without the appointment of a high-ſteward, and aſter the 
commiſſion diſſolved.I⁊ | | EPs. 
[The lords, on 12 Moy 1679, (on the proceedings againſt lord 
Danby and the five popiſh lords,) declared that the office of high- 
ſteward upon trial of peers on impeachments, is not neceſſary to the 
Houſe of Peers, but that they may proceed in ſuch trial if an high» 
NewarTis hot appgintel.} TY 7777 2 on NE 
[The commiſſion then running thus, © ac pro & quod officium ſenef- 
** challi Anglie ( cujus preſentia in hac parte requiritur ) ut accepimus jam 
« vacat ;” it was apprehended this implied the neceſſity of a high- 
ſte ward; and herd. by the committees of the lords and commons 
it was agreed the commiſſion ſhould be recalled, and a new com mi- 
2 Q 4 1 | "fon 


- 


* : 1 
- I A gb 7 % * . * 
TX 2M "ol ; 
1 10 1 l * 4 2 * q 


_ ef magnates in parliamento ngſtro afſetnblati nobis hi militeN\ſupplicaverunt, 


2 Feng ſcballum  Angliz pro hac vice conſtituere dignaremur.— And all 


commiſſions ſince, on impeachments, have been in the ſame N 
[The commiſſions ſtill run in the firſt form, on indictments, but 
the lords declare that the appointment of a high-ſteward alters not 


tte nature of the court, which ſtill remains the court of peers in par- 


liament: this applies to indictments as well as impeachments. ] 


he commiſſion recites that A. is indicted, that the king intends. 


he ſhould be judged before himſelf in this preſent parliament ; that the 
office of ſteward (whoſe preſence is required on this occaſion) is va- 


cant ; and appoints B. ſteward fox this time to execute the office, with 


all things due in that behalf.) 


[This does not conſlitute a court of the high-ſteward, a right of 


- Judicature, which the commiſſion ſuppoſes to be in a court then ſub- 
ſting before the king in parliament ; he. is to preſide as ſpeaker or 
chairman during trial, and till judgment; and in that reſpect, and no 
other, his preſence is required.] EO | 
[On indictments, before the high-ſteward is appointed, they order 
certiorari to remove them. It is made returnable before the king in 


parliament ; it is received and read. They conſtrue acts of parliament _ 


relating to the conduct of the court and the right of the ſubject, at 
the trial, and make reſolutions thereupon. Lord Kilmarnock*s Caſe.) 


[Therefore, tho? the office of high-ſteward determines before ex- 


ecution done according to the judgment, yet the court of peers in 


parliament, where that judgment was given, ſubſiſts for all purpoſes 


bol juſtice during the ſitting of the parliament, and may therefore ap- 

point a new day for execution. E. Ferrers's Caſe, 1760, Foſter, 138.] 
[Vide ante, (L 13, Officer, E 5. )] 3 | | 
[Peers tried in full parliament are entitled to the benefit of 7 V. 3. 

c. 3. in its full extent. Lord Kilmarnock's Caſe. Foſter, 149. 247.] 


10 11 What number of peers ſhall be required, vide Dignity, 
(Fi, 2. 1 1 | 
By the common law, twelve at leaſt of the peers ought to be preſent : 
for a verdict by a leſs number of peers would not be good. R. Mo. 622. 
And if more peers are 12 the verdict ſhall be by the major 
part, ſo that twelve, at leaſt, agree to it. Kele, 56. R. Mo. 622. 


And therefore it was uſual to have twenty-three peers at a trial, at 


leaſt. Kelg, 56. 
And to authoriſe the high-ſteward to ſummon which peers he 
* Ms. 621. | | | 3 
But now, by the f. 7 V. 3. 3. on every trial of a peer or peereſs, 
all the pcers Wal 9 3 at leaſt 3 trial; and 
every one appearing (having taken the oaths, Ec.) ſhall have a vote. 
©, Provided, that the ſaid act extend not to impeachments, or other 
proceedings in parliamęnt in any kind. Ta pf 


[All the peers and ſpiritual lords are ſummoned, tho e ul * 


full parliament. | Lord Kilmarnacks Caſt, 1746, Foſter, 247.] 

[But ſummoning the peers is not ab/olutely and indiſpenſably neceſ- 
Tary. D. per Foſter J.; fog the act provides, that every peer ſo ſum- 
moned and appearing ſhall vote in the trial, which muſt mean 
throughout the trial, and biſhops cannot vote to condemn or acquit. 
Foſter, 248.] EX ph . | 
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* 


hon iſſue, wich theſe words inſtead of them; ac pre ch quod proceres = 
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A peer cannot challenge any peer by whom he ought to be tried 
R. Mo. 621, 622. Kele, 54. in marg. Bea mg 
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And therefore, a peer ſhall be a trier, tho' he was a commiſſioner 


ol ojer and terminer, before whom the inditment was taken. R. 
| Kele, 58. | TAN ; neee 


(L 18.) Upon an in peac hoer proceſs againſt him.] If a pe,” 


charged in parliament with a crime or miſdemeanor, be abſent," 4 
writ ſhall be dirgCted to the ſheriff to ſummon him. 4 Inſt. 39. 

2 P.) WON: ; 

If the party cannot be found, there ſhall be a-writ to the ſheriff to 


- 


| arreſt all his goods and chattels. Seld. Jud. Parl. 23. 99. (3 vol. 2 P. 


1596. 1624.) | | | gas | 
If the party does not yet appear, there ſhall be a proclamation 
throughout all the kingdom, that he appear, otherwiſe ſuch judgment 
will be given againſt him. Seid. Jud. Parl. 95. (3 vol. 2 P. 1621.) 

So, ſometimes an act of parliament ſhall be made, that if he does 
not ſurrender himſelf before ſuch a day he ſhall be attainted. 


(L 19.) In what manner impeached.] A peer may be impeached * 


parliament by articles exhibited at the ſuit of the king by the attorney- 
general; as, againſt the earl of Briſtol. Ruſh. 249. Jide ante, 
o 7 8 | WIG 
: By Ae exhibited by another peer. Ruſh. 25 j. 
So, the commons may, by parol, charge a peer before the king and 
lords. Seid. Jud. Parl. 24. (3 vol. 2 P. 1596. 1598, 8 115 
Or, a commoner. (Vide Seld. 3 vol. 2 P. 1598, 9. 
| So, before the lords at a conference. Sed. Jud. Parl. 30, 31, 32. 
(3 vol. 2 P. 1598, 1599.) | 25 . 
Ihe right of impeachment by the commons was allowed by the 
lords, 20 June 1701. b 0 | | 
Upon an impeachment by pare], the lords by their committee may 


draw a particular charge, and deliver it to the party accuſed. Bid. 


Or, the commons, by a committee, may draw a particular charge, 

and ſend it to him. Bid. ; | e 
Or, the party, being a peer, upon report of a conference, may 

make anſwers Bid. EE 75 5 

But the moſt uſual proceeding is, to ſend impeachment by ſome 

member to the bar of the lords, and afterwards to exhibit articles. 


Did. 


(L 20.) In what form.] In the proceedings upon an impeachment. 
by the commons, a member attends with others at the bar of the 
lords, there, in the name of all the commons of England, impeaches 


ſuch an one, and acquaints the houſe, that the commons, in due 


time, will exhibit particular articles againſt him, and maintain . 
Lords Journ. 1. 0 1764, - ws . A 4 855 . 
Tho” the commons impeach only for a particular grievance, they 
may afterwards exhibit other articles agaiaſt him. S.A. Jud. Harl. 
1 = 1595.) TP 5 2 | 

nd the delivery of articles is not neceſſary till the party appears. 
Seid. Jud. Puri. * (3 vol. 2 P. 1596.) een 
1 | N Except. 


. 
* 
3 


Or, to the party himſelf. 4 Inf. 39. Sela. Fud. Parl. 106. (3 vol. 
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Except mh the commons will file them upon road, „Mare. 
Sel Ju Parl. 24. (3 vol. 2 P. 1596.) Ain 18 


( 21.) Articles of Fri fo 1 If articles are e not exibited againſt 
the lord impeached, the lords by meſſage remind the commons of it. 
Lords Journ. 5 May 1701. 15 May 1701. 4 June 1701. 
But the commons are judges of the proper time tor exhibiting them. 
May 19501. + 
a the lords claimed a power to limit the time. F Fune 1 701. | 
When the articles are prepared, a member carrfts them to the 
lords. May 1701. Lords Jour. ; 
But they are not read by the commons at the bar. Lords Journ. 


9 May 1701. 
Articles of a weed not purſue the ſtrict forms of law. 


Seld. Jud. Parl. 22. 27. (3 vol. 2 P. 1595, 7.) 
Aſter the articles are read, a copy of them is prayed, and awarded 
to the lord impeached. Lords Journ. 9. 24. Ray. 382. 

And a top given to him to anſwer. Ray. 382. 


(L 22.) When committed upon articles, or not.] In an impeachment 

for -a miſdemeanor, the lord impeached does not find ſecurity. 
Tord Journ. 9 May 1701. Seld. AR, Part. 101. (3 vol. 2 P. 
1624.) 

Nor, ſhall be committed upon common fame, without a ſpeciat 
matter againſt him. Seld. Jud. Parl. 29. (3 vol. 2 P. 1598.) 

Nor ſhall be committed, -whether he be a peer or a commoner, till 
judgment againſt him. 50. Jud. Parl. 98. (3 vol. 2 P. 1624.) 

So, a peer may continue in his place, except upon debate of his 
 own-caule, till judgment, Sela. Jud. Par. 98. 101. (3 vol. 1624, 5.) 
But, where an impeachment 1s for a capital offence, he ſhall be 
committed to cuſtody. , Seld. Jud. Parl. 97. (3 vol. 2 P. 1624.) 

Vet, the commitment will ſometimes be omitted, at the diſcretion 
of the lords, Ray. 382. 

And where an impeachment i is for bigh treaſon, generally, without 
ſpecial matter, it is uſually omitted. It was omitted in the 72 of 
lord Clarendon, tho w_ commons e of it. Life of Clar. 
251-3029. | 

So, if a commoner be impeached for a miſdemeanor, upon his 
anſwer he may be required to * ſurety for his attendance. Seld. 
Jud. Parl. 98. (3 wil. 2 P. 1624. | 

And he may be committed for . refuſal, or till ball: iid. 

So, if he be in cuſtody before impeachment, he ſhall anſwer there. 
Seld. Jud. Parl. 101. (3 vol. 2 P. 1625.) 

800 if committed for treaſon, he may be bailed by the lords, with 


| ng licence. Semb. Life of Clar. 2 53. 257 


(L 23. ) Hafmer.? After 3 by a lord impeached, a copy of 
it is made, and ſent to the commons. Lords Journ. 14. 24- 
3 * lord imprachcd may Portion, for Founk]. Lords W 
au. 1680. a ; | 
And for his trial. „ 
The anſwer Wor not obſerye any. ſtrict lem. Res. 274. 
e . 


* * 
S. 


a a o 4 1 23 8 * "4: 
8 1 od 4 5 *. * 


* 


1 

2 * 
re 235 
He may ſubmit himſelf to the king's merey. Seld. 3 . 2 F. 1419. 


Or, plead not guilty to the whole. 
Or, an act of pardon as to one _ and not 2 to an reſidue. 


3 3 Nel. 1374. 


(L 24.) Replication; Se.] After anſwer, mou commons s join iſſue 
by replication. 23 May 1701. 

And may conſider — they will reply or not. Seld. Jud: Park. 
199. (3 vol. 2 P. 1628.) 

If the commons delay a replication, the ow remind them of it. 
21 May 1701. — 7 

But upon an information ex parte 101 regis, the commons can- 
not reply, or demand that the defendant ſhall be put to his anſwer. 
Seld. Jud. Parl. 109. (3 vol. 2 P. 1628. 1631. 118.) | 

So, upon an impeachment gf the commons do not reply, the lords 
"my. A; 
90, to the replication, the defendant may rejoin, G a 
After iſſue joined in capital caſes, ſometimès a committee has been 
appointed of both houſes, viz. lords and nn to adjuſt the pre- 


liminaries of the trial. 


Sometimes omitted. 
And in the caſe of a miſdemeanor, refuſed, the defied «by 
commons. 6, 10, 17 June 1701. £3 


(L 25.) Wi tneſſes.) The witneſſes are ſworn in the houſe; and ex- 
-amined by a committee upon interrogatories agreed in the houſe, or 
at the diſcretion of * committee. Seid. . Pari. 123. (3 vol. 
2 P. 1632.) | 
Or, are examined viva voce at the bar, upon the tral.” -16 * 
1701. 
If witneſſes are . upon interrogatories, the party accuſed 


ſhall have a copy of the depoſitions pro and con, after publication m - 


convenient time before the hearing. Ruſh. 267. 
If examined vivs voice, the ne lord may croſs-examine. 
| 16 Tune 1701. 


(. 26.) Trial. After iſſue joined a day! hall be ee ſor 
the trial of the impeached lord. 

And the lords claim a power to appoint what day they pleaſe, t tho* 
the commons inſiſt, that there ought to be a pron ſignification of 
their aſſent. 4 & 9 June 1701. 

And to do juſtice by the acquittal, or condemnation of the peer, 
in a reaſonable time. 20 June 1701. 

At the trial, the articles ſhall be read, and then the anſwer, and 
then the evidence. 16 June 1701. 

A lord, being a witneſs, ſhall be ſworn by the chancellor at the 
table, and ſhall give his evidence in his place. Bid. 

A commoner ſhall be ſworn by the clerk, at the bar, and there 
ſhall give his evidence, Did. 

The commons ought to be preſent: before the peers; and none 
ſhall be covered but a peer. Did. | 

If a peer, or manager for the commons, would have any queſtion, 


he Nb to pray that the chancellor aſk it. bid. 11 
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If a doubt ariſes at the trial, no debate ſhall . wurd but it 


ſhall be adjourned to the houſe. hid. 


. proceed. as er 
pleaſe : and therefore, they may _ which they will firſt. 489 


June 170r. 

No peer impeached for 4 miſdemeanor, ought to be without the 
bar. R. 12 June 1701. 95 

Nor ſhall he precluded: o his vote in any le eee his own trial. 
12 "ou A * PN 


rp «4 9 


(L 27. When og Ke. ee 7 A — ſhall been counfel ii in 
2 cauſe criminal, or capital. R. Ruſh; 268. 

In all caſes of — eld. Jud. Farl. 103, ee. 6 a P. 
1625, 6, Sc.) 

And the counſel albgned has been ingpriſoned for refuſal. 1 Clar. 


379- 76 
So, the defendant inia caſe of miſdemeanor, ſhall, have a copy of 


the articles. Seb. eld. Jud. Parl. 107. (3 val. 2 P. 1627.) 
ut, in an impeachment for treaſon, or felony, counſel has not 


deen allowed. Seid. Jud. Parl. 102, c. (3 vol. 2 P. 1625, 6. Sc.) 


Yet, in theſe caſes counſel may be e at the diſcretion of the 


: londs. Kay. 382. 8 
[By flat. 20 G. 2. c. 30. all perſons impesched of high-treaſon, 


whereby corruption of bloed, or for miſpriſion of it, ſhall make their 


ul defence by two counſel.] 
„ 284) Geyer neben, Fer treaſon.) The duke of Sufi 


was impeached for high-treaſon 28 H. 6. 2 Art. 1; 2, 3. Seld. 


Jud. Parl. 27. (3 vol. 2 P. 1597.) 
For high treaſon in ſubverting the fundamental laws, and intro- 


ducing arbitrary power, Lord Finch, Sir Robert Berkley, Lord Straf- 
ford. 2 Ruſh. 606. 3 Ruſh. 1365. (Vide Ruſh. part. 3. vol. 1. 136% 


(IL 29.) For neglec of office. As an ambaſſador.) The duke of Suffolk 
was impeached 28 H. 6. for that, being ambaſſador; he conſented to 
the delivery of divers towns to the king of France, without the pri- 
vity of the other ambaſſadors. Vide Art. 4. (Fide Seld. 3 vol. 2 P. 
1597.) 

The earl of Briſtol, that he e being ambaſſador, gave falſe informa- 
tions to the king. 1 Ruſh. 2 

That he did not purſue his nftruQions. Art. 2. 1 Rufh. 250. 

That he purſued his embaſſy for his own profit only. Art. 4. 
1 Ruſh. 250. 

Cardinal Molſey, that he made a treaty between the Pope and the 
king of France, when ambaſſador to H. 8. without the privity of his 
Ein 4 Inſt. 89, 156. 

That hz Joined himſelf with the king, 4 In oh 90. 


(L 30.) Privy counctiber., ] The earl of Bri iftal was impeached 2 ; Car. | 
that he counſelled againſt a war with Spain, when that king affronted 


us, to the diſhonour and detriment of the realm. art, * 4 Tg 
250. 

That he adviſed oleration of papiſts. I * 28% 35's 15 

at 
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That he enticed the king to popery. 1 Reb. 2 2 52 . j 

| Michael De ia Poole was impeached 10 R. 2. that he melted: the 
king to act againſt the ee of -e Seld. Tu Parl. 25. 
(3 vol. 2 P. 1596.) 
The Spencers, that they Nene bad counſel to the lt 4 750. 5 54. 


The earl of Orford, that he adviſed a man Fan 0 May | 
1701. | 


Lord Finch, that he, being ar nan of the commons, reluſed * 
e in the Houſe. 


(L 31.) 43 The duke of W was 7 hatin for 


that he, being admiral, neglected the ſafeguard of the ſea; Ruſh; 308. 
The ear] of Orford, that he hazarded the navy, and had rs ming 


to take ſhips of the enemy. 8 May 1701. 


(L 32.) Chancellor.) Michael De la Pool was i e that fie, 


being chancellor, acted _—y to his duty. Seid. > Parl. 26. 


(3 vol. 2 P. 1596.) 
Lord S:mers, that he ratified a peace, not approved by the parties 


concerned, under the great ſeal. 16 May 1701. « 


That he put the great ſeal without warrant. bid. | 

And to a blank commiſſion. Did. Ti tyre ad 

That he made unlawful and irregular decrees and orders, and 2 
delay of juſtice. 16:4. 

Michael De la Poole was impeached, that he .purchaſol lads of 


the king, which he had. procured to be N A under their value. 
Seid. Jud. Parl. 24. (3 vol. 2 P. 1596.) 


For a fraudulent purchaſe from the king. Seld. Jud Parl. as 


(3 wel. 2 P. 1596.) 


80, John Lord Somers. 16 May 1701. 


(L 33.) For purchaſing, or having a plurality of offices. The ** 


of Buckingham was impeached for plurality of offices. 2 1 


208g. 


For purchaſing of offices. Ruſh. 306. 334. 

The earl of ©: ford, for excerciſing Es _ 6 Us 
s.. | 
So, the lord 2 ax. 9 June 1701. 


(L 34.) Fer mals efeazance to the Ling. The a of nr 


was impeached for giving a medicine to the wing? without ee of 
the phyſicians. Ruſh. 351. 


(L 35.) To the public go. So, * Spencers, father and * were 


impeached, for that they prevented the great men of the realm from 


giving their ccunſel to the king except in their preſence. 4 Uf. 53. 
ove they put good magiſtrates 'out of office, and -adyanced'bad. 


The earl of Orford was impeached, chat he encouraged pirate | 
| 8 3 1701. 1 


«a 36. ) Fer Procurement - ge! patents] Sis G. Mompſen was 


impeached 
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ched for the procurement of patents of monopoly. 1 $ Jace 


Reb. 24. 27. Seld. Jud. Part. 31. (3 vol. 2 P. 1598.) 


2. 1599.) 
The ke of Buckingham, for the ſale and l of offices. 


Rigſb. 334. | 
The lord Finch for unlawful mocthods of enlarging the foreſt, when 


aſſiſtant to the Juſtices in eyre. Art. 3. (Vide Ruſb. part 3. vol. 1. 


137. 
For whſectening other judges to ſubſcribe to his opinion. Art. 4, 5, 6. 


Sid. 
Art. 7. Bid. 


For drawing the n of the court to his chamber. Art. 8. Bid. 


(L 38.) For pre fo. on or deceit. J So, an impeachment was exhi- 
bited for ſeveral extortions and deceits to the public. Seld. Jud. 


Parl. 19. (3 vol. 2 P. 1594, 5.) | 
An article was exhibited againſt cardinal Wolſey, for exercifing 


legatine authority to the prejudice of the prerogative, and oppreſſion 
of ordinaries, and houſes of religion. 4 Vit. 89. 
So, againſt the earl of Orford for converting the public money to 


his own uſe, without account. 8 May 1701. 


(L 39. ) For regard to private intereſ. ] So, an impeachment Was 


againſt the earl of Orford, that he procured from the king to himſelf, 
exorbitant grants in lands and money. 8 May . — 80, againſt 


lord Somers. 16 May 1701. 
For taking money, &c. from a foreign ON without giving an 


account for it. 8 May 1701. 
For ſelling goods taken as admiral, for his own uſe, a ac - 


counting for a tenth to others. 8 May 1701. 


Lord Halifax, for obtaining grants of eſtates forfeited for rebellion. 


9 une 1701. 
or obtaining grants of money when there v was a War and heavy 


taxes. Bid. 


And grams out of the king's woods. Bid. 


0 L. 40.) Judgment antes an 3 — By whom it + foall be de- 


part In a proſecution by the commons upon an. impeachment, 


c. it belongs to the commons to demand the judgment. Seid. Jud. 


. 132, 133. 162. 176. (3 vol. 2 P. 1648. 1653.) 


And they ought to be preſent at the anſwer or judgment given. 


| Seld. Jud. Parl. 158. (3 vol. 2 P. 1647.) 
And this always upon a judgment in capital caſes, tho” it be not 


| upod 


ir accuſation. Mid. 

nt upon an information ſhall be demanded by the king 8 
Seld. Fud. Parl. 176. (3 vol. 2 P. 1653z.) 

But upon a judgment by the lords for a miſdemeanor, the com»! 


80, 


mons need not be preſent, unleſs it be upon their impeachment. 
| eld. Jud. Parl. 163 (3 vl. 2 P. 1649.) 8 41.) 
| 6 | 


(L 37.) Fer cerruption in office.) Lord Bacon, chancellor, was im- 
peached for ny 18 Fac. 205. 28. Seld. Jud. Parl. 31. (3 vel. 


For delivering opinions which he knew to be contrary to _ 


ö 4 
* * 
4. U 
1 
2 ? m4 
oo 


145 (3 vol. 2 F. 1642.) 
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= 41.) . By whom given.] Judgment upon an accuſation in par- 
Nament. belongs to the lords only. Seld. * Parl. 133. (3 N 


1637.) Hard. 155. 
And it is ſuſſicient that a majoricy of the lords be preſent i in per- 


ſon or by proxy. Seld. Jud. Parl. 144. (3 vol. 2 P. i641.) 


In caſes of miſdemeanor, the judgment ſhall be by the lords 
ſpiritual as well as temporal. Seld. Jud. Parl. 136. 148. (3 val. * 


1638. 1643. 
And after debate between them, the chancellor, Sc. puts the ab 


tion to the youngeſt baron, and ſo to each /eriatim, who anſwers con- 


tent or not content. Seld. Jud. Parl. 167. (3 vol. 2 P. 1650.) Vide 


Dignity, (F 2.) 


Judgment in capital caſes ſhall be pronounced by the high den | 


_ Jud. Parl. 177. (3 vol. 2 P. 1653.) Vide Dignity, (F 2.) 

In caſes of miſdemeanor, by the chancellor. Bid. 

But in capital caſes, the lords temporal only are Judges. Seld. Jud. 
Parl. 136. 149, Cc. (3 vol. 2 P. 1638. 1643.) 

And the lords ſpiritual cannot vote in any matter relating to it. 
Seld. Jud. Parl. 150. &c. (3 vol. 2 P. 1743, 4. Sc.) 

And uſually abſent themſelves from the houſe when a capital 
offence is proſecuted and debated before the parliament. Did. 

Yet their abſence from the houſe is not neceſſary. Semb. Seld. Fud. 
Parl. 153. (3 vol. 2 P. 1646.) | 

[Lords ſpiritual may, vote in all previous queſtions, in a proceeding 


in full parliament in a caſe of blood. Lords Fournal, 13 & 14 May 


1672. Fofter, 248. 

[Lords ſpiritual never were or could be ſummoned on a court of 
the high-ſteward ; for there, in all points of law or pratiicns he giveth 
the rule as ſole judge in the court. Foſter, 248.] 

[The fat. 7 W. 3. c. 3. does not give the lords ſpiritual any right 
in caſes of blood which they had not before. Bid. 

And a biſhop may officiate as ſpeaker of the lords during. the 


trial, c. Seld. Jud. Parl. 156. (3 vol. 2 P. 1646.) 


| So, the judges ought to be preſent upon all trials for capital offences, 
for their advice. Seld. Jud. Parl. 164. (3 vol. 2 F. 16496 OP . 
ante, (D18.}) ],. 


(L 42. ) The king's aſſent, when neceſſary.] So, to the judgment of 
the lords in capital caſes, the king's aflent is requiſite. Seld. ud. 
Parl. 136. 138. Sc. (3 vol. 2 P. 1486. 1638. 9, Sc.) 

But the king's aſſent is ſuſficient, tho' the king be abſent, if he 


ſigniſies his aſſent. Seld. Jud. Parl. 143. (3 vol. 2 P. 1641.) 


Tho' the king be abſent at the trial, debate, c. Sela. Jud. Parl. 


146. {3 vol. 2 P. 1642.) 
So, in judgment for a miſdemeanor, the king's aſſent is not neceſl- 
ſary. Seid. Jud. Parl. 144. (3 vol. 2 P. 1641.) | 


So, it will be good, tho' the king difſcnts. Semb. Seld. Jud. y 
(L 43.) What the judg ment Hall be. * capital . he judg- 
ment by the lords in capital cales ſtrictly purſues the law of the land. 
Seld. Jud. Parl. 168. (3 vol. 2 P. $650, By 

And cannot omit any thing material. Bid. 16g. 
F | Dr: 
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Nor add any thing to it. Seld. Jud. Parl. 110. 
But the form of the judgment for the ſame offence at 3 
is not neceſſary. Bid. 169. 


And for treaſon in ſurrendring of caſtles, judgment for beheading 


6 was given. eld. 3 vl. 2 F. 1486. . 


4 44.) Judgment by the lords, upon an 8 
he lords for a miſdemeanor have ene ſentence of ver 
petual impriſonment. 18 Jac. Ruſh. 28. 

- Impriſonment at the king's pleaſure. Seid. Jud. Parl. 171 (3 vol. 
2 P. 1652.) 3 Inf. 148. 

Fine and ranſom; as Sir G. Mompeſſin, 18 Fac. Ruþh. 28. Lord 


| Bacon. Ruſs. 31. Seld. Jud. Parl. 171. (3 vl. 2 P. 2488. 1652.) 


In. 143. . 

2 | +79 lh of goods and lands for life, upon Sir G. Mompeſſon. 
x8 Jac. Rujp. 28. Earl of Suffolk. Seld. 3 vol. 2 P. 1518. 
Incapacity of office, &c. upon Sir G. Mompeſſon. 18 Fac. Ruſh. 28, 
and lord Bacon. Rufh,.31. Seld. 3 vol. 2 P. 1497. 3 f. 148. 

Incapacity to come near the king's court, upon Sir G. Mompeſſon. 


- 18 Fac. Ruſh. 28. 3 Inſt. 148. 


hat he be infamous, and may r not be of a jury, &c. upon Sir G, | 


| Mompeſſon. 18 Fac. Ruſh. 


27. 
Ru. he be degraded of knighthoad. Sir G. Mompeſſon. 18 Fac, 
uſb. 27. | 
That he be not pardoned by the king. "Bid. 
: Perpetual baniſhment. Sir G. Mompeſſon. 18 * Ruþb. 28. Seld. 
3 vol. 2 P. 1505. 
That he make ſatisfaction to the party oppreſſed, De. Feld. * 


Parl, 173. (3 vol. 2 P. 1652.) - 


That his fraudulent — ſhall be annulled. Bid. 174. | 
So, if he be a _ that he never ſhall take his ſeat in n. 


Lord treafurer, M. 3 Inft. 148. 


(L 45.) Execution.) After judgment in capital 3 it ſhall A 
* ivy to the earl marſhal to do execution, and to the mayor, 
aldermen, and ſheriffs of London, the conſtable of the tower, &c. to 
be aſliſtant. Seld. Jud. Parl. 182. (3 vol. 2 P. 30859. ) | 

If he be a commoner, to the marſhal. . Lid. 183. 

And it ſhall be in the power of the king alone to order execution 
to be done. 

Or the lords may iſſue a warrant for execution. 

So, the king may remit all the parts of the IFN except the 
beheading. Adm. 23 Dec. 1680. 

If judgment againſt a peer for a miſdemeanor be, that he de im- 
Priſoned, the gentleman-uſher ſhall have charge to conduct him to 


the 7 Bid. 18 5. 


W 25H a commoner, che ſerjeant at arms attending the mn 
ſeal, 
And it ſhall be commanded to the conſtable of the tower, c. to 
receive the body. Bid. R PIE they 
If judgment be for damages the lords may a t | 
ſhall be levied. bid. 187. mY ie ppoin 
If they do not appoint a remedy, it ſhall be in . and not 
Elſewhere. Lid. By 


ä 


By the f. 12 & 13 V. 3. 2. no pardon, under the great ſeal hall 
be pleadable to an * by the commons in aa Te Vide 
Many | 


(L 46. ) When a Nan impeached Fall be di cher: «By th ] oy . 
If the offence for which he is impeached be pardoned by an act of . 
pardon, the pardon may be pleaded before the lords. Sh. 100. 

And it ought to be there pleaded, for if he be ſent to B. R. by 
habeas corpus, the court will not take conuſance of it, when the com- 
mitment was judicially by the lords. R. Sho. 100. Carth: 132. 
Tho' the parliament be ende or prorogued. Vide Carts. 132. 
Sho. 100. © 

But by the /f. 12 13 V. 3. 2. no pardon under the great ſeal is 

pleadable to an impeachment by parliament. | 

Nor, before this ſtatute. Dub. Hard. 155. 

If an attainder be by the common law, for high treaſon, by the 
A. 33 H. 8. 20. it ſhall be of the ſame effect and advantage to the 
king, as if it was an attainder by act of parliament. | 

And by theft. 29 El. 2. an attainder for high treaſon, where che 
party is executed, ſhall not be reverſed for error. 

If the artainder be confirmed by parliament, a petition for mercy 
ought to be exhibited to the parliament. H. Parl. 19. 


a> 47.) Recognizance taken by Parliament. 


So, the parliament ha sauthority to take a recognizance Kada, bar 
liamento. 11173 


(L 48) Where the Lords . no original Turiſdiftion. 


But the lords in parliament have no original juriſdiction of auyx 
| matter mixt with fat ; for it ought to come to them [nn for 
they are the laſt reſort. Sal. 511. 
And therefore, they cannot determine "originally the right to 
goods or inheritance. Sal. 5 12. 8 
„„ I an Ti | 
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(M) Continuance of Parliament. 


| Jr the king will not have the parliament begin at the return of 
the writ of ſummons, it may be coutinued by writ till another 
day. 1 And. 295. Vide ents, (E 1.) Fg. (NO 1, 2.—P ly 2. 
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(N) Adjournment of Parliament. | 
| THE Houſe of Commons is a diſtinẽt court, and is not adjourned ins 
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by the adjournment of the Upper Houſe. 4 Inf. 28. i 8 0h 
| And this aps © by the R with the aſſent of the Houſe, 24 8 9 5 . 1 


e king . the ſole Dee to adjourn the parliament. 

| 88 Jac. Rub. 35. But it was * by the commons. 4 Car Ruſh. 

3 837. 
| But the king, by letters patent, may adjourn the parliament after 


TE the ſeſſions begun, as well as the Houle itſelf: and by ſuch adjourn» 
£247 ment nn continue undetermined. DA 318. 3 4. ; 


#5 > of 
* 


242 155 
And ſo it was 27 El. Vide the ferm of the letters patent. Pu. | 


ARLIAMENT. 


318. 
And ſuch adjournment may be by commiſſioners, as it was 28 2 


29 El. D'Ew. 382. 4 Infl. 7: 


Or, by the King in perſon. -D'Zw. 551. 
So, | the. king by the ſpeaker, commanded, that the Houſe be ad- 


journed to a ſubſequent day. 2 Nb. 608. 


Vet, an adjournment of the Upper Houſe by the chancellor, with 
the command and in the preſence of the king, is not an adjournment 
of the Houſe of Commons. D'ZEw. 550. 621. | 

Or, by the king himſelf. .D'Z. 551. 


'A forttori, if by the chancellor, without the ſpecial command of. 
the king. bid. 


So, the ſpeaker ought not to adjourn the Houſe by the king's 
command, without the aflent of the Houſe. K. 16 Car. 3 Rujb. 


1137. 
(0) Prorogation. 
(0 1.) Of what Effect it ſhall be. 


Non can prorogue the parliament but the king. Co. L. 110. a. 
The prorogation makes a ſeſſion of parliament. 4 Inf. 27. 
And all bills which had not the royal aſſent begin de novo at the 


next meeting of parliament. 4 1nft. 27. H. Parl. 38. 


. So, all orders, and every thing before them, determine, except a 


ſcire facias, and a writ of error. Per Cur. 17 Car. 2, 1 Lev. 165. 


So, a writ of error ſhall be diſcontinued by a prorogation. 1 Vent. 


31. 1 Sid. 413. Jide paſt. (P 2.) 


And, if a new writ of error was taken teſte'd the laſt day of the par- 
liament; returnable at the day to which it was prorogued, it was 


counted, whether it was not diſcontinued * the prorogation. 


But 3 the law was > dertatel, and is now ſo taken, that a 


writ of error does not determine by a prorogation of parliament. R. 


18 the ws in 1 2 Lev. 93. 


1 2.) How prorogued. 


The king may prorogue the parliament. 
And none but the king in perſon, or by commiſſion. 


The form of the commiſſion, vide D' Rau. 757. 94. 


But, tho? it be by proclamation prorogued to a certain day, it may 


afterwards by proclamation be aſſembled in the meantime, As the 
parliament 19 Fac. was adjourned to 8 Feb. and afterwards aſſembled 


* Ruſh. 39. 


The. parliament, 19 Car. 2. was prorogued to 10 08. 1667, and 


aſterwards ſummoned by proclamation for the 25 Fuly preceding, 
* it was * ee on to the 10 O. 1 Sid. 336. 
18 1.) Diſſolution. 


12 paſiamen ſhall not be e but by the king. Co. Z. 
110. . Hut. G2. | 8 


count of a war with Holland: and becauſe peace was con- 


tion. Ray. 383. 


The king ſhall be preſent at the diſſolution, in perſon, or by re- 
preſentation. 4 Ii. 28. : 1 h 
As, if he diſſolyes it by commiſſion: as, 2 Car. Ruſh. 399. 

The form of the commiſſion, vide DE. 275. 330: 30. 
But, without the command of the king in perſon, ſignified by the 
chancellor, &c. or by the king's commiſſion or letters patent, the 
parliament cannot be diſſolved. DE. 547. | 


By the /. 8. H. 5. 1. the parliament was. not difſolved by th xp 
eld by the 


return into the kingdom, where it was ſummoned and 
guardian of the kingdom. 4 nf. 7. Co Ho 
Nor, by the /f. 4 Ann. 8. /. 22. 1 
A parliament called by the lords juſtices, by arrival of the king or 
queen into the realm. | „ bs 
Nor, by the ft. 2 W. & M. 6. by his majeſty's voyage, or abſence 


* 


out of the realm. ü 


Nor, by the /f. 7 & 8 W. 3. 15. 4 Ann. 8. & 6 Ann. J. ,. 4. by 


the death or demiſe of the king, queen, or her ſucceſſors; but ſhall 
continue to act (or, if prorogued, ſhall immediately convene and fit ; : 


or, if none in being, the laſt parliament ſhall convene and un 
months, and no longer, unleſs ſooner prorogued, or diflolved by ſuch 
ſucceſſor. | * | 1 %% ws 

When the parliament is to be diſſolved, the Commons are ſum- 
moned to the Upper Houſe, and then the chancellor, by command 
of the king, diſſolves the parliament, 4 /nff. 28. 


— 


By the ,. 16 Car. 1. 7. it was enacted, that the parliament ſhould 


not be diſſolved, or adjourned, but. by act of parliament. 


And that parliament was declared and enacted to be fully diffolved : 


and determined. [By the /. 12 Car. 2. 1,] 
805 by the f. 13 Car. 2. 1. 


By. f. 6 W. & MH. 2. no parliament ſhall have continuance longer 
than three years, from the day on which, by the writ of ſummons, it 
is appointed to meet. Which by the f, 6 Ann. 7. . 7. extends tq 


the parliament of Great Britain. 3 
{By the f. 1 Geo. 1. fl. 2. 38. all parliaments may have continuance 


for ſeven years, and no longer, to be accounted from the day on which 
by the writ, of ſummons ſuch parliament ſhall be appointed to meet, 
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4 


unleſs ſuch parliament ſhall be ſooner diſſolved by the king, his heirs, or 


ſucceſſors. | © 


Every parliament determined by the death of the king. 
Tho' there were a ſtatute which ſaid, that it ſhould not be diſſolved 
without the conſent of both Houſes, without expreſs words for the 
continuance aſter the death of the king, R. 14 Car. 2. Kei, 14. 
[ide the ſtatutes quoted above which provide for this.] 5 


-(P 2.) The Effet of a Diſſolution, - | 5 
; When a parliament is difſolved, appeals, or writs of error, pend- 
ing in parliament, do not abate by the diſſolution ; but the next par- 
liament ſhall proceed upon them in the ſtate which they. were in at 
the diſſolution, without beginning de nau. Ray. 383. wa 


. > of 0 l ts . | 
80, an impeachment: by the commons, is not altered by . diſſolu· 
R 2 | ee 
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Fot the proceeding againſt the party impeached may be in the next, 


or a ſubſequent parliament. Carib. 32. 
And therefore, the party impeached ſhall not be bailed in B. R. 


after the diſſolution. 188 in Ld. For s Caſe. (Vide Skin. 56. 162.) 


Ace. Carth. 132. 
Yet, by a diflolution, a a writ of error is ſuſpended : and therefore, 


a defendant in execution ſhall not be bailed upon the recognizance 


given upon the writ of error in parliament: for, if there ſhould be 
a diſſolution. before judgment affirmed, the party would be at We. 
R. by all the judges. 1 H. 7. 20. a. Vide ante, (O-1.) 

And the writ ſelf is determined: for there ſhall be another writ 
of error at the next parliament. R. 2 Cro. 342. 

And execution ſhall be taken! in B. R. N the judgment. . 


Ray. 5. K. Jen. 66. _ 
(Q Seſſion of Pa liament ; what ſhall be. 


| FF the perk 7 meets, and paſſes any ſtatute, that makes a ſeſſion. 
4 In 
oy x be brought there, and nent in it, tho' no „Ave 
paſſes, it is a ſeſſion. As, 18 R. 2. 4 ut. 2 | 

But if no judgment be given, nor act Ds; it ſhall 1 called a 
convention, but not a ſeſſion. 4 Inf. 28. R. Hutt. 61. 2 Bul. 235. 
237. 1 Vent. 22. H. Parl. 38. | 

Tho? orders are made, and bills agreed on. Hut. 61. 

'Thobills paſs each houſe of parliament, if there be not the royal 
aſſent, or diſſent. R. 1 Rol. 29. 

If an act continues to the next parliament, and the parliament 


begins, but is diſſolved before any ſeſſion made, the act is not deter- 


mined. bid. 

| If an act paſſes the royal aſſent, the ſeſſion does not conclude till a 

prorogation. 4 Inf. 27. Ha. Parl. 37. 

Or, a diflolution. Ha. Parl. 37. 
And for avoiding doubt in this point, by the fe. 1 Car. 7. it was 

, enaQted and declared, that the aſſent of the king to that or other aQs 

| ſhall not 1 the ſeſſion. : 

And the ſame proviſion was by the /f. 12 Car. is, and 
the f. 22 & 23 Car. 2. 1. / 9. 1 7 a 

And a parliament may have ſeveral ſeſſions. Hut. 61. 

Yet each ſeſſion, for ſeveral purpoſes, ſhall be a ſeveral 2 


in law, 4 Inft. 27. 
(R) AR of Parlisment. 
(Ri.) Relates to the Beginning of the Seſſion. 


" 


EVERY act of parliament relates to the Grſt. day of the ſeſſion, 


If it be not otherwiſe provided by the act itſelf. 4 Inf. 25. K. 
PI Cum. 79. 5. H. Parl. 35. 

And therefore, if an act takes away the benefit of clergy for an 
© offence; the felon ſhall not have his elergy for an offence committed 
after the firſt day of the ſeſſion, * committed before the 285 aſſeut 
given. 1 And. 295. | 


R 3 


— | een 


e 


PARLIAMENT ' - as 


(* 2.) How long it ſhall have Continuance. - x 


If an act be to have continuance for three years, and from thence 
to the end of the next ſeſſion of parliament, it ſhall continue to the 
end of a ſeſſion which begins after the three years, tho' a ſeſſion 
within three years continues ſeveral months or years avon the three 


years. 1 Vent. 22. 
(R 3.) What ſhall be an AQ of BK 


'Every': 0 of parliament ought to be enacted by the aſſent of the 


king, lords, and commons. 8 Co. 20. b. The Prince's Caſe. 4 Hit. 25. 


Pl. Com. 79. a. Ha. Parl. 31. Vide ante, (G 21.) 


And therefore, if it appears to be paſſed without the afſent of the 


commons, it ſhall be void. Mo. 824. 
Or, without the aſſent of the lords, or of the king. F. Com, 79. a. 


. Ha. Parl. 32. Vide ante, (G 10.) 


So, if it be by the aſſent of the king, the lords foiritual only, = 


— 


the commons, it is but an ordinance, and no | act” of Parliament. 


4 Inſt. 25 
Or, by the king, the lords temporal, and commons. Bid. 


But it is not neceſſary that any of the lords ſpiritual afſent, if there 
be a majority of * lords aſſembled in parliament. ' Seld. 3 vol. 2 P. 


28. 


152 | 
So, if all the ria lords aſſent conditionally, for the condition w 
void. 4 Inf, 3 


Or, if the ical lords are abſent. 3 Rufh. 1344. 
So, it is not material that the aſſent of the 12 lords, and com- 


mons be particularly expreſſed: for pf affenſum n compre- 


hends the aſſent of all. Fon. 104. 


So, if by the roll it appears that the bill was ſent” to the lords by 


the commons, with a proviſo annexed, and no proviſo is extant upon 


the record, yet it ſhall be a good ſtatute. - Hob. 110. 
And if the journal of parliament be variant from the record, it 


does not prejudice, for that is no record. Hob. 1 10, 111. 


So, it is not material in what form it is expreſſęd: for it may be in 
the form of a charter. Co. L. 98. 8 Co. 18, 2, 


"The Prince's Caſe. 
Or, by way of a grant by the king in parliament." * Co. IL. 98. 


And therefore, if the king grants per conſilium fidelium fuß dige r 
and it has always had the reputation of an act of parliament, it 4 


ſufficient. 8 Co. 20. a. The Prince's Caſe. Jon. 103. 
S0, if the act be penned, de concilio prelatorum, comitum, baronum et 


So, if it be certified as an act of parliament by the chancellor when 


nul tiel record is pleaded, and a certiorari goes to him to uff tho? 
the royal aſſent be not expreſſed. 3 Ke. 597. 


General acts are always inrolled by the 2 of the parliament and 


delivered to the Chancery, which inrolment in Chancery makes the 
3 record. R. Hob. 109. Vide ante, G 22. 


ut private acts are not inrolled without ſpecial ſuĩt; but the ori- 


ginal bill, with the aſſent of the lords and commons, and royal aſſent 
5 indorſed, and filed and labelled with the other bills to which the great 


aliorum de regno neftro  flatuimus, & o. (Vide 8 Co. 20. a. The Princes © 
Caſe.) . 


N 
ö 
{ 
i 
| 
1 
1 
| | 
1 
1 
! 
| 
U 


246 —- + PARLIAMENT: 


gue record. Hob. 109. ; 
(R 4. 3 What not. 


Bot acts which paſſed in parliament before time of memory 2 which 
by the /. V. 1. 38. is limited to the coronation of R. 1. who began 


his reign 6 Jul, and was crowned 3 Sept. 2 are not plead bie 


as ſtatutes or acts of parliament. Hi. C. L. 3, 4, Cc. 


And therefore, all ſtatutes before the conqueſt, or in the times of 


W. 1.-W. 2. H. 1. Steph. H. 2. are incorporated and part of tlie 
common law; but if they ſhould be found in records or hiſtories they 
ought not to be reputed as acts of parliament. Hf. C. L. 3 

= acts which upon the roll or record appear to be "aſſed without 
the aſſent of the lords or of the commons, are not ſtatutes. Hob. 111. 


(R 5.) How it mall be determined whether it be a Statute or not. 


. , The judges ought to take notice of a general law, and therefore 
ought to determine whether it be a ſtature or not. Co. L. 98. b. 

Hift. C. L. 16. 1 Lev. 296. Dy. 93. 

And therefore a-man cannot. plead to it nul tiel record. 8 Co. 28. as 

The Prince's Caſe. 

- $0, it ſhall not be vrored by a journal. Hob. 110. 

On alleged that the afſent. of the commons was conditional. Mo. 

824. 

And therefore, if no journal or record of it be now extant, the 

judges, by antient pleas, common allowance, c. may determine 


whether it be a ſtatute or not. Hit. C. L. 16. 20. 
To a private act, if it be not produced in an exemplification under 


ſeal is annexed, which remain with the clerk of parkament, 3 is the 


ſeal, the party may plead nul tiel record. Hi I CL. 46, Þ . 28. 5. 


The Prince's Caſe. 
Vide ante, (G 22.—R 3.) 


G 6.) What ſhall be a general AQ. 


In acts which concern the king, who is the head of the common- 
, are general laws of which the judges will take notice without 
| 2221 R. 8 Co. 28. a. The Princes Caſe. R. 4 Co. 13. 77. a. 

they concern the en, for ſhe is the king's wife. 8 Co. 28. ö. 


Prince's Caſe. 


Or, the prince, for he is the eldeſt ſon of the king, and the heir 


arent to the crown. R. 8 Co. 28. . The Prince's Caſe. 
And therefore the „f. 2 R. 2. 5. de ſcandalis magnatum, is a general 
| Mom for it touches the prelates, nobles, and great officers who are 
of the King's —_ K. 4 Co. 1. 
go, the f. 35 H. 8. which concerns the capacity of the queen. 
8 Co. 8 5 "The Prince's Cafe. R. Pl. Com. 231. 4. 


505 26. 'The Prince's Caſe. .- 


2 11 Ed. 3. which makes the prince duke of Cornwall. 


So, a ſtatute which concerns the whole ſpiritualt , will be a general | 


law: 28, the f. 21 H. 8. 13. R. 4 Co. 76. 4. 1 rownl, 208. 
So, the F. 13 EI. 10. and 18 E. 11. 16 7 4. 120. 6. 


5 


80, 2 ſtatute which concerns all officers in general; as, Wu 
s Io 


% 


” 
.$ 
2 of 
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8 


* 
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Le 5 
. 1. 26. that no ſheriff or other miniſter, take reward, Cc. 4 Co. 
arg a ſtatute, which concerns trade i in general. 4 Co. 76. * OF? 5 


So, the ff, 1 Fac. 22. which relates to ſhoemakers, Oc. is a general 
law. X. Lut. 1410. | 
So, the /. 2 Ph. & M. 11. which relates to woalles wearers, Ee. | 
for the penalties are, given to the king. Skin. 4 | 
So, a ſtatute which concerns all the lovila- (generally; 28, the f. T 
Mar 3. 4 Co. 76. 5. | 
So, if it concerns all perſons nevierally, tho? it be e 
particular thing; as, a ſtatute which concerns appeal; or aſſiſes, o 
other particular action. 1 ket: 
Elegit, attaint, &'c. bid. | Is 
The ff. Mert. 6. and 4 H. 7. 17. concerning wards. Jia. 7. 
The /f. W. 2. [vide W. 1. c. — de mali Factoribus in parcis, and 
charta de forgſta. 8 Co. 138. ö. 
The /. 22 Ed. 4. 7. and 35 E. 8. 17. of woods in foreſts, chaſes, 
Sc. N. 8 Co. 138. 5. 


(R 7.) What mall be a private A „ 
But a ſtatute which concerns only a particular ſpecies or thing, or 


perſon, will be a private act, of which the judges will not take notice, 


without pleading it; as, the ft. 18 El. 6. I ob the colleges oy 


in the univerſities. Rind and Wincheſter, 4 Co. 76. a 


[In a private act of parliament the legiſlature pay lends its aid to 


- the agreement of the parties in order to render it effectual, when an 


public reaſon ſtands in the way. By Lord Mangfield Ch. 15 Rex v. 
Toms, E, 20 Geo. 3. Dougl. 406.] 
IIt is a rule that private acts of parliament introduced 17 for the 


ſettlement of particular eſtates ought to be conſidered only as common 


conveyances, and directed by the {ame rules of law. By Lord Hard- 
wicke Ch. J. Hornby v. Houlditch, B. R. M. 10 Gn. 2. 1 T. R. 93. 
n. a. I Vent. 176.] | 

[Private acts of parliament are to be conſtrued according to the in- 
tention of the parties, and ſuch intention muſt be collected from the 
words uſed by the legiſlature, without doing violence to their natural 
* By Lord Kenyon C. J. Townly v. Gibfon, B.R. R. M. 29 G. 3. 
2 7054] | 

So, the. l. 1 El. 19. which relates to biſhops only. 4 Co. 76. 
R. 5 Co. 2. a. 13 Ed. 4.8. b. 

90, the /f. 23 H. 6. 15 which relates to ſheriffs only. 4 Co. 76. b. 
Cont. per two Ch. J. 1 Lev. 86. 44% cont. per Hale, 2 Lev. og. 
Acc. per Mont. Pl. Com. 65. Dy. 1 

[It is now decided that this aig is a public act, and therefore 


the court will take notice of it, tho” it be not pleaded. And if it 


appear in a declaration, by the aſſignee of the ſheriff, on ſuch bond, that 


the bond is void by the proviſions of the ſtatute, the court, on motion, 
will arreſt the judgment after verdict againſt the Ane on a plea 


of non e factum. 2 T. R. 569. * * 
So, a ſtature which relates to licences by king H. 6, to corpo- 


rations. R. 13 Kd. 4. 8. ö. 


0 the he I . & N. 18. for coleration of diſſenters. KX. 1 Sal. 
168. | 
l A5 
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So, a ſtatute which relates to a | particular place or town, will be a 
private law, tho” it concerns all perſons; as, if it relates to ſuch a 
manor, town, Sc. 4 Co. 76. b. Skin. 350. 

[So, if it relates to a particular trade. 4 Co. 76. * v. Nowill 

B. R. H. 26 Geo. 3. 1 T. R. 125. 

Or, to divers particular towns. 4 Co. 76. 6. | | 

Or, to one, or divers particular counties. id. - 

So, in a general act there may be a private clauſe; as, in the . 
3 3 5. the clauſe which gives the benefices of recuſants in ſuch 
particular counties to the univerſity, is a private law. R. 10 Co. 57. l. 

The Judges will not take notice of a private act, unlels it be 
W PI 7 : 

Tho' it makes void all proceedings to the contrary in feb a place. 


R. Skin. 350. wy 


(R 8.) When the King ſhall be bound by an Act of Parliament. 


If an a& ſpeaks of the king indefinite, being named in his politic 
capacity, it extends to all his ſucceſſors. R. 12 Co. 110. K. 6 * 
27. d. 
ys to a queen, if the crown deſcends to a female. 12 Co. 110. 

But, generally, the king ſhall not be reſtrained of a liberty or a 
right which he had before, by the general words of an act of parlia- 
ment, if the king be not named 1 in the act. P.. Com. 240. 2'F-K. 

21. 
hs Yet, if a ſtatute be intended to give a remedy againſt a wrong, 
the king, tho? not named, ſhall be bound by it: as, by the f. 32 H. 8. 
28. to prevent a diſcontinuance by the huſband of "bo land of his 
wife during coverture. R. 2 If. 681. | | 

So, in all ſtatutes made againft wrong to prevent fraud, « or the de- 
cay of religion, the king is bound. R. 5 Co. 14. 6. 5 

And therefore, the king ſhall be bound by the fe. W. 2. 1. de donis. 

Co. 14. 6. | 
: So, by the f. W. 2. 5. againſt tortious (cell Bid. 

(So, the king, tho' EA named, is bound by acts for the * 
ment of religion, or of learning, or providing for the poor; a6, the 


. 26 10 Car. for uniting livings in' Ireland. Str. 510.] 


* 05 8 K 9.) Repeal of a Statute ; what ſhall be. 


An ad of parliament may-be repealed by the expreſs words of a 
| Fubſequen ſtatute, or by implication. _- 
[An act of parliament cannot be repealed by non-uſer. White v. 


Boot B. R. H. 28 G. 3. 2 T. R. 275.]. 

[Where the words of an act of parliament are plain, it cannot be 
* aled by non- uſer: yet where there has been a ſeries of practice, 
without any exception, it goes a great way to explain them where 
there is any 2 + By Ld. Kenyon C. J. Leigh v. Kent, B. R. T. 
29 Geo, 3. 3 T. R. 364] 

S8o, it a 1e ſtatute contrary to a former, | has negative 


words, it ſhall be a repeal of the former. 
So, if a ſubſequent ſtatute enacts a thing inconſiſtent with a for- 


mer: as, the f. 1 & 2 Ph. & N. /. 2. 2. which ſays, all eccig 2 
Juriſdiflien of biſhops, & c. ſpall be in nene * as to e BE e. 7 
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continues repealed. R. 12 Co. 8. 
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it A ee repeals the /. 1 Ed. 6. 2. which ſays, proceſs foal be 
in the king's name, & c. . 0 3 : CER 


So, if the ff. 1 Ed. 6. 2. be repealed by the fe. & 2 Pb. N. 


F. 2. 2. and this is repealed by the /?. 1 El. 1. as to all particulars 


not expreſſed afterwards, and the f. 1 El. revives expreſsly the f, 
25 H. 8. 20. which is contrary to the ff. 1 Ed. 6. 2. the f. 1 Ed. G. 2. 


So, if a ſubſequent act be contrary to a former in matter, it ſhall 


be a repeal of the former, tho? the words are affirmative: as, the ff. 


145 2 Ph. & M, 10. that all trials for treqſon, & c. ſhall be according to 
the common law, is a repeal of the H. 33 H. 8. 23. that any examimed 
before the king's counſel, who confeſs treaſon, &c. ſhall be tried in the 
county where the king pleaſes. R. 11 Co. 63. . 

The /f. 1 Ed. G. 14. which takes away chantries, is a repeal of 
fe. W. 2. 41. which gives a cefſavit de cantar. 11 Co. 63. a. 

But a later ſtatute, general and affirmative, does not abrogate a for- 
mer which is particular: as, the /. 5 El. 4. that none uſe a trade with- 
out being apprentice, does not take away 4 & 5 Ph. & M. 5. that no 
queaver uſe, &c. R. 6 Co. 19. b. VW | 

So, a ſubſequent act, which may be reconciled with a former, ſhall 
not be a repeal of it. R. 11 Co. 63, 64. | „ | 

As, the ff. 16 R. 2. 5. that a perſon attainted in a premutire ſhall for- 
feit all land, does not repeal the ff. de donis, as to lands in tail againſt 
the iſſue in tail. 11 Co. 63. 6. | „„ | 

(It is a general rule that ſubſequent ſtatutes, which add accumula- 
tive penalties, do not repeal former ſtatutes. Rex v. Tackſon, E. 


15 Geo. 3. Cowp. 297. 6 Mod. 140. © 


Tho' there are negative words; as, the ,. 1 & 2 Ph. & M. 10. 
that all trials ſhall be according to the courſe of the common law, and net 
otherwiſe, does not take away 35 H. 8. 2. for trial of treaſon beyond 
ſea. R. 11 Co. 63. a. gh 8 5 

[So, the bare recital in Hat. 3 Fac. 1. c. 14. is not ſufficient to re- 
peal the poſitive proviſions of the fat. 23 H. 8. c. 5. without a clauſe 
5 repeal. By Aſburft J. Dove v. Gray, B. R. E. 28 Geo. 3. 2 T. R. 


80, an act, which repeals a ſtatute by which another was repealed, 


Vill be a revivor of the ſtatute which was repealed. R. 12 Co. 7 


So, tho' the words are, that no flatute not expreſsly mentioned ſhall be + 
revived, if thereby another ſtatute is revived which mentions it to bs 
in force: as, the ,. 21 H. 8. 13. of pluralities, being mentioned to be 
in force by the ff. 25 H. 8. 21. which was revived by the ff. 1 Kl. 1.3 


tho! it ſays that no ſtatute repealed by the 1 C 2 Ph. A. A. a. a. 


ſihnall be in force, if it be not ſpecially revived, 


# 


Yet if a ſtatute be repealed by ſeveral acts, _ repeal of one aQ, 
and not of all, does not revive the firlt ſtatute. R. 12 Co. 8. WF: 


(R 10.) How a Statute ſhall be expounded, 13 


[Where the words of a ſtatute are doubtful, general uſage may be 
called in to explain them, but where they are clear, the uſage. of a 


- particular place cannot controul them. 1 T. R. 728.) 


(R 10.) According to the intens. ] Every ſtatute ought to be con- 
EO 5 ſtrued 
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ſtrued cke to the intent of the parliament : aud therefore, ifs. 
cor poration be miſnamed, if it appears that it was intended, it is ſuf- 
cient. R. 10 Co. 57.6. "Vide Paroli, (A 18.) 
[The ſtatute of limitations does not begin to run againſt a foreigner, 
until he come into this'realm. 3 Will. 145.] | 
Where the F. 18 Ed. 1. 1. quia emptores terrarum, ſays, every. one 
ſhall-hold of the lord paramount ſecundum quantitatem terre ; this ſhall 
be conſtrued according to the value: for ſo was the intent. Pl. Com. 
10. 57. 5. | 
hp it de a penal ſtatute. Pl. Com, 10. Hard. 208. 
For every ſtatute ought to be expounded, not according to the let- 
ter, but according to the intent. 2 Rol. 318. Pl. Com. 353. 363. 
If the enacting words can take in the miſchief, they ſhall be ex- 
tended for that purpoſe, tho” the preamble docs- not warrant it. 
. ſet v. Baſſet, M. 1744, 3 Ath. 203. | 
n an incloſing act, if the lands to be incloſed are to be ſubject to 
the ſame charges and incumbranees as the owner's former lands were, 


- It means-mcumbrances. on the eſtate, ' (as dower, Cc.) and not the 


being ſubjeQ to the repair of a church. Moncaſter v. Watſon, P. 
3G. 3. 3 B. M. 1375. 5 
[The /? 22 C. 2. c. 11. which enacts that a certain toll ſnall be 
paid for wharfage and cranage of goods brought unto, ſhipped off, 
Joaden or unloaden at Brook's wharf, does not extend to ſuch goods 
as are not landed there, but put on board lighters, while the veſſel is 


«moored and faſtened to the wharf. EO v. 8 2 3 G. 3. 


38. M. 1408. 1 Bl. 413. 423] 


(R 11. Expounded. 5 the preamble.) The preamble | is a good 
means for collecting the intent. 

So, the ground and cauſe of the making of a ſtatute explains the 
intent. Pl. Com. 173. 204. 

But in a variety of caſes it has been determined that ſtrong words 
in the enacting part of a ſtatute may extend it beyond the preamble. 
By Ld. Mansfield C. J. Pattiſon v. Banter, B. R. H. 17 Gee. 3. 
Cowp, 54g. 


[But the preamble by a ſtatute cannot reſtrain the exattiog part of 
Its Share the enacting part is clearly larger than the preamble. By 
Mangieſd C. J. Perkins v. Sewell, B. R. E. 8 Geo. 3. Bl. 


< 


$59-] 

"(If in the ſame act of parliament there be one clauſe which applies 
to a particular caſe, and another which is conceived in general terms, 
che former ſhall not reſtrain the ſigniſication of the latter. By Buller 
J. Andree v. Fletcher, B. R. M. 28 Geo. 3. 2 T. R. 164], 


(R 12.) By the rules of the common law.] So, a ſtatute ought to be 
4 according to the reaſon and rule of the common law. P.. 
Com. 10. 5. 

N it be a private act. 3 Will. 496.1 | 

| Marlb. 25. provides, that the vill be not amerced by the 
10 in cyre, if a fufficient jury appears; which was conformable 
to the common law, by which jurors who make default, tho' twenty- 
four are ſummoned, ſhould not be amerced if -twelve © appear. 2 by wal 
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After the ff. of Maſt. Gloc. 5. which gives waſt againſt tenant by 
curteſy or dower, againſt whom it lay by the common law, it ſhall 
not be brought againſt their aſſignee, tho? he be within the words of 
the ſtatute z becauſe it does not lie againſt their aſſignee by the com- 
mon law. 2 H. 301. 7 18 og 


(R 13.) When expounded by equity. A remedial flatute. To another 
conveyance.) So, the judges expound a caſe within the miſchief and 
cauſe of an act, to be within the ſtatute by equity, tho” it be not 
within the words. Co. L. 24. 6. Hard. 208. Vide peſt. (R 15.) 

As, if a ſtatute be remedial, it ſhall be extended by equity to other 
caſes within the ſame miſchief. | . kt, 
And therefore, where the /. Marlb. 6. provides, that a feoffment 

to the heir, to defraud the lord of ward, &c. be void, it extends to a 
grant, fine, recovery, leaſe and releaſe, confirmation, or other con- 


Where the „f. W. 2. 1. prohibits, quad illi quibus tenementum fit 
datum non habeant poteſlatem. alienandi, the heirs of the donees by equity, 
are under the ſame prohibition. Pl. Com. 13. 5. 

[So, the f. 3 & 4 Ann. c. g. relative to promiſſory notes, muſt 
have a liberal conſtruction, it being made for the benefit of trade aud 
commerce. 3 Will. 3. CO | 2 

[On the expiration of ſeveral jnſolvent debtors acts, and the revival 
of them, the court held equitably, “ that the priſoners ſhould have 
ce another term after the then firſt term allowed them to lodge their 
&« petitions. Williams v. Rougheedge, H. 32G. 2. 2 B. M. 747.] _ 
\._ [$zat. 2 G. 2. c. 22. continued by 29 G. 2. c. 28. expired ift 
22 1759. Stat. 32 G. 2. c. 28. commenced 15th June 1759, 
ſo there was a chaſm of fourteen days. The court declared, they 

would conſtrue equitably, and that Trinity term 175 7 er to 
conſidered as the term in which ſuch priſoners (as had been pre- 
cluded by the expiration of the former act from compleating their 
diſcharge under it) were charged in execution, and therefore they 
had Mzchaelmas term for the firſt term next after their being charged 
in execution. 2 B. M. got.) | RBC hong 1, 
But a prohibition by an inferior conveyance, does not extend to a2 
ſuperior way; as, the ,. 31 H. 8. 13. which exempts-from tithes 
andi, &c. which by evade, diſſolution, forfeiture, & c. or other mans, 
come to the king, does not extend to lands, Oc. which come to the king 
by a ſubſequent act of parlament. 2 Ch. 46. 6. e 

CA caſus omiſſus can in no caſe be ſupplied by a court of law; for 
that would be to make laws. By Buller J. Jones v. Smart, B. R. M. 
26 Geo. 3. 1 T. R. 52. J. 55 e 


(R 14.) To other perſons.) So, if a ſtatute makes the ſerurities 
given by the ſureties of the farmers of the exciſe, to be exempted - 
out of the act of oblivion, a fortiori the ſecurities of the framers 

themſelves ſhall be exempted. R. Hard. 424. bk 66, Ha” 
The f, Marlb. 6, which gives remedy to the lord for his ward 
againſt a feoffee by colluſion, extends to the heir, or feoffee of the 
feoffee, and all thoſe who have a conveyance from the lord by fine 
or otherwiſe, by colluſion. 2 Inf. 112. COLE 

But if a ſtatute begins with inferior perſons, the general words do 
OO | 14 FM not 
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not extend to ſuperior perſons : as, the /. V. 2. 4t. fi abbates, þpriores, 


euflodes hoſpitalium, et aliarum domorum religioſarum, does not extend to 
8 biſhop. Dy. 109. b. (Vide 2 Inſt. 457+) Vide poft. (R 26.) ky 


S0, the /f. 13 El. 10. which reſtrains leaſes by colleges, deans and 


chapters, parſons, vicars, and others having ſpiritual promotions, does 
not include biſhops. 2 Co. 46. 3 e | 


(R 15.) To all caſes within the Jame IT, So, in all caſcs 


within the ſame miſchief, the caſe ſhall be conſtrued within the in- 
tent, tho it be not within the letter of the ſtatute. Vide ante, (R 13.) 
As, the . Marlb. 29. which gives remedy to the ſucceſſor ad 
zona eccigiæ repetenda, extends to treſpaſs for cutting down trees; 


2 Inſt. 152. 


(R 16.) But a thing out of the miſchief, ſhall be out of the purview, 
tho within the letter of the ſtatute.) So, a caſe out of the miſchief in- 
tended to be remedied by a ſtatute; ſhall be conſtrued to be out of the 
purview, tho” it be within the words of the ſtatute, 2 Iuſt. 386. 


All ſtatutes in pari mate rid, are to be conſtrued as one law. Doug. 


30. 1 T. K. 53. 3 T. R. 135. 


(R 17.) $00 flatute extends to a proviſion made by a ſubſequent flatute.] 
Therefore a ſtatute ſhall be extended to caſes provided by a ſubſequent 
ſtatute; as, if extendors value goods too high upon the f. Acton 


Burnel, 13 Ed. 1. they ſhall take them at the ſame price, as was pro» 


vided by the ft. de Merc. II Ed. 1. Hard. 211. 

The %. M. Ch. g H. 3. 9. which ſays, omnes barones de quinque 
portubus habeant omnes libertat. et conſuetudines ſuas, ſhall be reſtrained 
to ſuch liberties as are not taken away by another branch of the ſame 

ſtatute; and therefore they ſhall not hold placita coronæ. 2 Infl. 31. 
A ſtatute made in affirmance of the common law extends to all 
future times. 2 It. 236. | 


4 


(R 18.) And for neceſſity, 4 50 be expounded contrary to the letter.] 
So, for neceſlity, that there be not a failure of juſtice, a ſtatute ſhall 
be expounded contrary to the words: as, the . MH. Ch. ꝙ H. 3. 12. 
which ſays, quod afſiſe non capiant. niſi in ſuis comitatibus; but an gflife 
of a commote in the marches of Hates thall be taken in the county 


of Ghecefter, tho? it lies out ef the county: for the lord of the marches 


Mall not be a judge in his on caſe. 2 In}. 25. 
So, the /. of Meri. g. which gives a rediſſtiſin, to be tried by the 


firſt jurors; it ſhall be tried by others, where there was no firſt jury. | 


2 Infl. 84. by TE Sigh | N 

The ,. of Marlb. 4. which ſays, nullus ducet diſtri. extra com., does 

not estend to a caſe where the manor is in another county. 2 If. 106. 
„„ . 4 Marib. 22. ſays, nullys furare fatiat tenentes ſuos contra 

VvVualuntates, 

2 Inft. 142. , 


- 19.) The the ſtatute be penal in fome reſpe@.] So, a ſtatute. for 
ſuppreſſion of wrong, or for public good, ſhall be taken h equity, 
tho it be penal againſt the offenders. Pl. Com. 82. a. 1). Þ, ..* © 


* 


[Where an offence created, or made penal by ſtatute, is in its na- 
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tare ſingle, one ſingle penalty only can be recovered, tho' ſeveral join 


in committing it; but if the offence is in its nature ſeveral, each of- 
fender is /eparately liable to the penalty. Rex v. Clark, T. 17 Geo. 3. 
Coup. 610.) 4 5 5 5 5 2 | ; 0 
As, the f. of Gloc. 5. which gives treble damages, Wer. in waſte 
againſt tenant for years, extends by equity to a tenant: for half an 
year. Pl. Com. 178. ; | . f | 
The /f. V. 2. 11. which gives debt againſt a gaoler for an eſcape 
of one committed for arrearages of an account, extends to an eſcape 
of any committed in execution for debt. Pl. Com. 178. 4. 35. b. | 
So, the ft. Gloc. 5. which gives remedy for waſte againſt a leſlee, 
extends to a deviſee for life, or years. Pl. Com. 10. a. | LY 
The ft. 1 Ed. 2. de frangentibus priſonam, ſays, that a felon zvho breaks 
priſon ſball be guilty of felony : but it ſhall not be ſo, if the priſon was 
on fire. Pl. Com. 13. 6b. | | DR Is 


(R 20.) But, generally, a penal flatute ſhall not be taken by equity.) 
But a penal ſtatute, generally, ſhall not be taken by equity: and there» 

fore, the ſtatute againſt maintenance ſhall not be conſttued by equity. 
R. Pl. Com. 86. b. : 5 1 

Nor, a ſtatute which gives a penalty in an attaint. Pl. Cam. 86. 5. 

The. ft. de malefaforibus in parcis does not extend to thoſe in foreſts. 
PEDAL „ | 1 

So, the general words of a penal ſtatute ſhall be reſtrained for the 
benefit of him againſt whom the penalty is inflicted. . 

As, the ft. W. 2. 11. that the body of an accountant ſhall be committed | 
by the auditors to gaol, without ſaying at 2vhat time; but he cannot be | 
Frag ty by them, if it be not immediately upon the account. PI. | 

om. 17. b. . | 5 w | ' 1 
IJSo, where the /. 19 G. 2. c. 34. / 2. directs that the ſheriff ft 

ſhould proclaim the order in council againſt offenders under that act, | ö 
in two market towns near the place where ſuch offence was commit- | 
ted; the word near ſhall be taken to mean a reaſonable vicinity, tho 
not equivalent to next. 1 Wi. 164. 1 Bl. 20. | 

If a ſtatute for any offence gives a forfeiture of body and goods, it 
ſhall be reſtrained to the liberty of his body, and is not taken to be 
capital. R. Hob. 270. 3 | | e 

The. ft. of Gloc. 1. ſays, damages ſhall he necauered in mort d ance/ler 
as in affiſe ; but they ſhall not be recovesech againſt an occupier who 

is not tenant to the writ, tho' they (hall be recovered againſt him in 


— 
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———— — 
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1 


an aſſiſe, when the diſſeiſor is inſufficient- 2 Ii. 287. 
[The fat. 7 G. ff. 2. %. 8. enacts, that all contracts for - Sauth- 
Sea ſtock, or an abſtract ſigned by the party, ſhall be regiſtered, or in 
default to be void; and all ſuch entries ſhall expreſs the name of the 
perſon for whoſe uſe ſuch contract au made. Plaintiff and deſend- 
ant made 2 contract, and plaintiff regiſtered the contract verbatim, 


— - a — 
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1 and under it, this is for my proper uſe and benefit, and ſigued it with ©. 

p his own name; it was reel to be well. Wilkinſon v. Myer, P. 
10 G. 2 Ld, Raym. 1350. Str. 585. 5 
IA penal ſtatute may alſo be a remedial law. 1 Will 126. 

FED 1 ery may be penal in one part, and remedial in another 

Part. 2 gt. 702.] Wot; | | 
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(R 21.) The 3 hy be taken beneficially 9 the bing. ] fa, A ſta- 
tute made for the benefit of the king ſhall be conſtrued: molt bene · 
ficially for him: as, the fl. 17 Ed. 2. de Prær. Regis, which ſays, that 
_ the bing ſhall have the ward of his tenant ſeiſed in 1 extends to \bis * 
nant ſeiſed 1 in tail. Pl. Com. 11. a. | 


R. 22.) Words of permiſſion ſhall be Agel J Af a 13 85 
bY. a thing for 3 may be hone Of ſhall by ane 
that it muſt be done: as, the ff. 23 H. 6. 10. ſays, the „Kc. may 
bail, he ſhall be bound to bail. (Jide Sal. 60g.) Vi Bat, (F 10. 0 

80, where the ff. 14 Car. 2. 12. ſays, churchwardens and overſee 
Ke. may make rates to reimburſe the conflable ; an ind iQment ues a inl 
them if they refuſe it. R. Sal. gehn | 


(R. 23 -) Affirmative words do nat take 5 the common la. 1 
aſſirmative words in an act of parliament do not take away the com- 
mon law. Pl. Com. 112.6, 

And therefore, where by the N. 1 El. 2. a e who does not 
read the common prayer, ſhall loſe the profits of his benefice for the 
firſt offence, and being convicted, Ec. for a ſecond offence, ſhall be 
deprived ; yet he might be deprived by the high commiſſion ereQed 
by the power of the common law for the firſt offence, without a con- 
viction, Cc. or the methods directed by the ſtatute. R. 5 Co. 5. ö. 
De Fur, Eccl. 

' So, general words do not take away a particular privilege or bene- 
fit: as, the . V. 2. 18. which gives an elcgit, does not take away the 

privilege an infant has, that he ſhall not be ſued during his nonage, if 

an elegit be againſt the heir of a conuſor, being an . 2 * 


395» 


(R 23.) Nor, a former elf: T- 80, where Southwark choſe * 
vengers by cuſtom, the ,. 14 Car. 2. 2. which ſays, conſtable and 
 churchwardens, & o. Z mp4 meet in Eafter-aweek, and chooſe, does not take 
away a cuſtom to chooſe at the leet. Dub. 2 Med. 41. | 

_ | "£0, affirmative ſtatutes do not take away a prior ae. 
Doug. 188. 5 | 25 


(R 25,) Nor a 2 Sala So; the fe. 23 Fl, I, which: gives 
200. per month againſt” a recuſant, does not take away the penalty of 
12 d. for every Sunday, given by „f. 1 El. 2. 11 Co. 63. b. 

But where affirmative words in ſenſe contain a negative; a8, where 
a new ordinance is made, which directs the form or order of the pro- 


cceding, it ſhall be otherwiſe. Pt. Com. 113. 


(K 26.) Words which. begin wit b perhins, do not incluge Jupe- 
rior.] A ſtatute, which begins with a prohibition to inferior perſons, 
- does not extend to perſons of a ſuperior degree: as, where by the l. 
V. I. 3. ines or amerciaments ſhall nat be leuind for eſcapes by ſheriffs or 
- others, it does not extend to B. R. 2 * 165, 166. Vide antes 


R 14. ; 
(R 144} baff o ** 


So, where an act of oblivion. excepts accounts by 
Tz '% are not 


other officers ; accounts by ſuperior officers, as col 
3 Fa K. Har d. 2 2 


a 
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80 the 1 Marlb. i " which gives e to on ſucceſſor of an 

adbot, prior, or other prelate of the church; does not extend to a 
3 10S, th $6.2: 

A * a begins with inferior courts, and concludes, „ 


FR aliis curiis, this extends to ſuperior courts ; ; otherwiſe the words, | 
vel in aliis curits, are void. 2 Inft. 137. 


As, the /. Marlb. 19. quod in comitatu, „ curia Le vel 


aliis curiis, the tenant 7 cf not be Seger to his Mien, extends to the 
courts of Weſtminſter. | | Did. 


(R 27.) Repugnant _ controlled by the common law.) So, where 
the words of an act of parliament are againſt common right and rea- 


ſon, repugnant, or impoſſible $0 be performed, they ſhall be we. 
led by the common law. 8 Co. 118. a. Bonham. 


And therefore, where by the „f. W. 2. 21. a writ of alin is given 


heredi petenti ſuper Bæred. petent., &c. the heir ſhall not have a ceſſavit 


for a ceſer in the time of his anceſtor, and the rent does not belong 
to him, and it, would be againſt right and reaſon that he ſhall have an 
action in ſuch caſe. 8 Co. 118. a. 2 Inft. . ; 

So, the ft. of Carliſle, 35 Ed. 1. that in the orders of the C Gee | 
and Auguſtines, the common ſeal ſhall be in the cuſtody. of the prior 
and four of the molt diſcreet of iht houfe, and that a deed ſealed 
when the ſeal is not in fuch cuſtody, ſhall be void, is impoſſible and 
impertinent, and therefore it ſhall be void ; for when the. abbot uſes 
the ſeal for ſealing a deed, it cannot be in their cuſtody, and it would 
be unreaſonable that a deed ſhould be avoided by a bare ſurmiſe. 
8 Co. 118 a. 

So, a ſaving in the f. 1 Ed. 6. of chantries, &c. given to the king, 


to the donor, of all ſervices, is void; for, oy Ro the king cannot 


hold of auy. 8 Co. 118. 5. 

If an act of parliament gives to the lord of a manor the conuſance 
of all pleas within his manor, he ſhall not have conuſance where he 
himſelf is party. id. | | 

[Where a ſpecial authority is delegated by act of papliament to 
N perſons to take away. a man's property and eſtate againſt, 

s will; there it muſt be ſtrictly purſued, and muſt appear to be ſo 
upon the face of the proceediugs. Rex v. Croke, E. 14 op = - 


Cowp. 26. ] gy 


[Uſages that can vary the conſtruction of an act of beben — W 


| be univerſal, and not the uſage of any particular * . Rer 


v. Hogg, E. 27 Ges. 3. 1 T. R. 721.]I Wn 
G. 28.) The expgition foal be fuch that the fatute be nat eluded.) 


But ſuch expoſition of a ſtatute ought to be favoured, as hinders the 
ſtatute from being eluded. | 2 Rok 127. 


Vid more 1 Parliament, in Antient Demeſuc i; Re 1 — 
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Parol demurring. a 5 
Vide Enfant, (D 1, 2.) _ 
1444-40-48. : 
(A) How expoundcd. 3 
(A 1.) Obſolete Words. 85 


Was in antient grants ſhall be expounded according to 


the uſage and conſtruction at the time of the grant. 
As, by the word /oke, the grantee may claim the ſuit of his tenants. 
Bro. Duo Warranto, 2. Kel. 145. 4. 2 Rol. 245, 
By the word ſake, conuſance of pleas of his tenants. Bro. Quo W. 2. 
Or, amerciaments of his tenants. Kel. 145. 


By the word murder, amerciaments of murderers. Bro. Quo W. 2. 


By the word rl, the tallage of his villeins. Bro. Quo. W. 2. 
(Vide Kel. 145. a.) | | 


By the word them, the iſſues of his villeins. Kel. 145. 2 Rol. 245. 


J. 51. 


precinct. (Vide Bl. Nom. in Verbs.) 


A grant of outfangthief imports the trial of thoſe of his fee taken for 


felony in another precinct. Ibid. 
| (A 2.) Terms of Art. 


| So, wards uſed as terms of arts ought to be obſerved. Vide Gar- | 


ranty (A). Indictment, (G 1, &c.) 
( 3:) Ambiguous Words. 


(A 3.) Ought to be taken as near as may be to the intent of the parties] 
So, ambiguous words ſhall be expounded as near to the intent of 


the parties as may be: as, if an obligation be for payment of 100 /. 
at the 1oth Fan., on three months warning ; it ſhall be paid afterwards 
upon three months notice, tho it was not required at the 1oth Jan. 
Semb. Ray. 61. Vide poſt. (A 18.) | | | 

[Where tenant for life, with a power to leaſe in peſſeſion and not in 
reverſion, granted a leaſe to his only daughter, for 21 years © from the 
day of the date,” it was held that the parties underſtood, and uſed 
the word © from” in that ſenſe which would make their deed effeQual, 
and that therefore this was a leaſe in poſſeſſion. Cop. 717. 725-] 

If a leaſe be to 4, for life, rendring rent at Michaelmas, and after 
his death, to his executor till Michae/mas ; the executor ſhall have it 
for the whole day of Michaelmas; otherwiſe, no rent would be due. 
Per Coke, 3 Leo, 211. : | 

If a covenant be to make an aſſurance of divers lands, Ec. it ſhall 
32 of the whole, or of part, according to the intent. R. 
1 0 57. 8 8 i 


If a term he deviſed to A., and if ſhe dies before ſbe accompliſh ber 
5 | „ 


By a grant of infangthief, &c. the trial of felons taken within his 
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moſt 
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Yantors Fwy 
and before 21, B. ſhall 


[If a man ſettles money (on failure of heirs-male of A.) to be equally 


| n, or their rœpective children, one 
fourth, provided if any are dead without iſſue at the failure of A. s 


iſſue, then to be equally divided among the ſurvivors of their reſpec= 


tive children, in caſe any of them alſo ſhall be dead leaving iſue of 


their bodies; the word children ſhall be extended to mean iflue ; and 
if B. dies without ifſue, and C. leaves children alive, D. children 


and great-grandchildren, and E. only grandchildren, the deſcendants 


of each ſhall have a third, which ſhall be divided among them per 


capita, Myth v. Blackman, H. 1748, 1 Veſey, 196. 

[If A. demiſes to B. for ninety»nine years, if ſhe ſo long live, and 
after her death, if ſhe dies within the ſaid erm, or other determin- 
ation of ſaid ferm, the remainder thereof to her fon C., for the 


refidue of the ſaid ierm, with penalty if B. or C. grind at another 


mill, heriot to be paid on the death of B. or C.; covenant that both 


ſhall repair, and A. covenants that beth ſhall enjoy the word ferm 
{hall be underſtood to mean the time, (and ſo C. ſhall have it for the 
reſidue of the ninety-nine years,) and not the gate, whereby he would 


have nothing, as it would expire at B.'s death. Wright v. Cartwright, 


F. 30 G. 2, 1 B. M. 282.] | | 
| [A turnpike-act directs the road f and from the town of A. to be 
repaired, the ſame act deſcribes roads as from, to, and through other 


tons; the town of A. was paved lately beſore the act, and is kept 
in repair by the inhabitants; the act extends not to the town of A. 
Hammond v. Brewer, T. 30&3t G. 2. i B. M.376.] | 


| [A deviſe to the priſoners in the Mar/balſea priſon in the borough 


of Southwark, means not the King's Bench priſon, but the priſon of the 
Palace · court, which in common parlange is called the Marſbaſſea 
priſon. King's Bench priſonert v. Manſbalſea priſoneru, T. 33 & 34 


GE. 2. 2 B. AH. 1037. 


The word “ farm, in a will, is ſolÞcient to paſs aleaſchold eſtate, if 


it appear to have been the teſtator's intention that it ſhould ſo pals. - 


5 Lane v. Stanhope, B. R. T. 35 Ges. 3- 6 T. KR. 345.1 
(A 4.) 4420, frong againft the grantor, and for the grantee] So, 


ous words ſhall he taken moſt ſtrong againſt the grantor, and 
eficial for the grantee. P/. Com. 10. J. | 


As, if a leaſe be by A. at will, rendring GL. per ann. and A. grants 


 erMgemredditam to B. fot his lifes B. ſhall have 61. per ann. tho' the 
leaſe determines ; for it ſhall be taken for /uch rent. R. Cro. El. 241. 


2 "I (A 5) | 


% 


k Vor. V. 8 8 8 


Cf 42 7 3. 


7 A K 0 3 


. A 8) Words >: r. 8 
If words are written with an uſual ee notice tall be | 
taken of it; as, if a venire facias be awarded de viſu de B. it 'be - 


underſtood for vicineto, which is the uſual abbreyiation, t 6 ir * 
written without a daſh, 2 Rol. 246. J. 15. | | 


(4 6.) Synonymous. 


So, a of the ſame import may be uſed promiſcuauſlz, as 
guondam, for nuper, and vice verſd. R. Pl. Com. 190. . 1 

Undenture is always underſtood to bes a \ deed. a v. Atkinſen, | 
M. 10G. 2. B. R. H. 342. ä / 

[Friends is ſynonymous to rela 


V. 1750, 2 Fe. 87.1 


(A 7. ) Words, how lined: 


The general words in the premiſes of a deed or grant, may be 
cotrected, reſtrained and explained, by the habendum, or an exception. 
Hob. 169. De quo vide Fait, (E 5, Sc. 9, 10.) 
Or, by a condition annexed. Hob. 169. De quo vide Condition. 
Or, by the context, or recital of the deed., Vide poft. (A 18, 19. 
— Covenant, (D 1.) 
Or, by ſynonymous expreſſions, doſes. Vide pot. (A 16. 20. 
| == Covenant, (D 1.) 
[Lands at C., in the tenure of A. B., deviſed by will, comprie 
woods and timber excepted in A. B.'s leaſe 3 3 © the tenure” are words 
of additional deſcription. 1 Bl. 255.} 


Gower Fs e 


4 (A 8.) Bp viz. or ſcilicet.] So, they may be explained wi a Hz. 
or ſcilicet, which is an ancillary clauſe, that expreſſes partcwagly what 
was general or doubtful. Hob. 172. 

[So, words may be explained by putting ſtops, or uſing a paren- 
theſis; and altho' ſtops are never inſerted in acts of parliament or in 
deeds, yet the courts of law in conſtruing them, muſt read them 
with ſuch ſtops as will give effect to the whole. By Lord Kenyon, C. ]. 
Doe v. Martin, B. R. M. 31 Geo. 3. 4 T. R. 65.7 
As, if a man grant to A. and his heirs, viz. heirs of his body, i it ſhall | 
be an entail. Hob. 172. "nd 
But, if it be-repugnant to the precedent words, it ſhall be void and 

1 rejected: as, if a man grant an entire rent out of B. and V., via. o 0 
=, | . out of B., and ſa much out of e., this does not make ſeveral rents. 5 
: id. | 
| So, if A. covenant to pay 83 . quarterly, viz. 20 J. at Michael- N 
5 mat, 211. at Chriſimas, 20l. at Lach- day, and 21 l. at Midſummer, 

wWuich do not amount to 83 /., and if the vir. be rejected, the time of 9 
payment does not appear; for it ſhall be underitood. at the uſual Ec 
 quatters by equal portions. R. 2 Lev. 99. -- 
So, they cannot enlarge or diminiſh the precedent matter granted: ne 
as, if a man having three acres in D., grant all his land in "Da ze 

B. acre and W. acre, the third acre alſo paſſes. Hob. 172. 
o, if he grant all his land i in D. x viz, B. and F., which lies out of 
D.,; that does, not £4: Toid. . - apes MN <6 . as, 
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coupled with the words, of þ 


_ cludes the 24th April, and an obligation made the 24th * i is 


645.4 


the iſſue does not take, tho' living at the death of the teſtator, if it 


389. [Moor. 422. 3 Ath. 390. n as 2 Sir. 1175. 3 Te Re 


| the parties: as, if a covenant be to make an aſſurance by A. and 


ſafe ; it ſhall be conſtrued to pay, when 1 of them return lafe, which | 
firſt happens. R. 1 Lev. 55. 


within three months after upon notice; they ſhall be conſtrued diſtinct 


not repair within three months. 2. 2 Kal. 20. 


* An 0 L S et 7 P ”. a 
1 2 man grant | all the wood in his manor of D., vin. in B. Nam, 


C. Wood, this does not reſtrain the ** in _ reſidue ak: * | 
or. 4 Hob. 170. | | 55 


3 ä (A be Collective. 


So, nomen collectivum ſhall be extended to all perfons conoriſht 
within the general name; as, if a man deviſe that his heir ſhall have 


his land as long as he pays ſuch annual payments, and if his heir do ; 


> pay, that his executor ſhall have the land ; this extends to all his 


heirs ſucceſſively. R. 2 Rel. 253. l. 25. 35. ; : | 
So, if a deviſe or limitation be to 4. for life, and after his death to e 


the heir of his body; tho' Heir is a name of purchaſe, yet, bei 
it ſhall be taken as nomen collec- 


tivum, and make an eſtate· tali xc ct ted. K. 2 Rol. 25 3. J. 40. 50. 


(A 10.) Excluſive. 
80, a releaſe of all demands, till ſuch a day, + vix. Tak Horil, er 


not ee R. 2 Med. 280. 
(A 11.) Copulative. 8 


So, words ſhall be expounded conjunctim, where Tn are with „ 
copulative; as, if A. leaſes for twenty years, if A. and B. fo long hive; 
if one of them dies, the leaſe determines, K. 2 Gre” 378. [Pollex. 


So, words in the disjunctive ſhall be taken aas where the 
intent requires it: as, if a deviſe be aſter the death of him and his 
wife to the iſſue living at the death of him, his wife, er the ſurvivor; 


was not living at the death of the wife; and therefore, er ſhall be 
taken for and, otherwiſe the word er is ſuperfluous. R. 2 Ver. 


470. 4 T. K. 442+] 5 _ 


(A 12.) Disjundtive. 3 
So, words ſhall be couſtrued disjunctively to anſwer the intent of 


& eorum utrumgue deviſed ; an aſſurance, deviſed by them feverally, 
ought to be executed. K. 1 And. 554 [ Leon. 74. 
If an obligation be to pay, if a thip,. goods, or Late ohliger-aiaure % 


If a covenant be, that a leſſee repair a houſe duing rhe term, ar 


covenants, and the leſſor ſhall have election to ſue for not repairing 
during the term, or to give notice afterwards, aud then ſoe it = do 


di @. wv * 54 88 


1 13.) Diſtributive. l 


Go; words ſhall * expounded diftributiv), reddend' ſingula tis: 
2s, if a demiſe be to A. for ten, ot of ore land + ſn , 
years, and after the ae m0 n0mm in of the ſeveral leaſes, to C.; be 


ſhall 


— : . CY 
do "Fo *k FAY 0 L 
*. 


[ſhall have the land demiſed to 4. . 118 his leaſe deter- 
mines, tho the other leaſe continues. K. 5 Co. 7. B. Pile fas 
B. 20.) by 
f If a Arie be of legacies to à woman and four iſſues. of her/eldeſt 

ſon, upon condition, that if they do not releaſe reſpeQively, when |, 
they become of full age all right to his eſtate, their legacies ſhall be: 
void; it ſhall be 4 firioutive, that the legacy of each, does not 

releaſe, ſhall be void. R. 2 Per. 478. | . 


(A 14. Relative. 2 


(A 14. ) When referred to the next antecedent.) Relative words, 
generally, are referred to the next, antecedent, where the intent upon 
the whole deed does not appear talliggontrary : as, if an obligation 
be, 1 Apr. 2 El., to pay 21 ext; the word relates to the 
month, and not to the day: for the payment ſhall be, 21 Apr. 3 El. 
R. 2 Ra. 351. 1 30. But Ne R. cont. there, I. 35. 2 Cro. 
646. 677. 

If a = be of land in the pariſh of B., which has three aus, A., 
B., — C., and of the tithes in A. and B., and of all tenements in B. 

aforeſaid ; this refers to the pariſh of B., and the renements in C. paſs. 

. 

If A. de bound to pay 10/. before 20 08. 2 (if B. be ihen living) | 
and that he levy a fine, &c. that he refers to B., who is laſt named, 
'tho' in a parentheſis. R. 2 Rol. 252. J. 15. 

In ofſumpſit brought in an inferior court, if the plaintiff declares 
that the deſendant, in conſideration of carrying the goods of B. to 
London, ad tunc et ibidem aſſumed, &c.; ibidem refers to London, and 
ſo, the e being out of che 3 it is bad. R 2 Rol. 
25 2. J. 20. | 

Covenant upon an indenture, reciting other ;zndentures; cumgue per 
-wnam aliam indenturam, & c. leſiatum eff per indentur. pred., the word 

red. relates to the laſt i»denture. Semb. Sho. 72. 

Ik an obligation, 5th Zune, with a condition to pay on the frſt day 
of Trinity term next, which began the 7th June, it ought to be paid 
the 7th of the ſame June, tho' the pg of Ty term was 


34 June. R. Sav. 124. 


4 4 
"Is" "bo 


(A 15.) 2 not.] But where the intent appears otherwiſe, the 
13 ee ſhall be to ſupport the intent; as, if the king grant a manor 
in the pariſh of R. (which has in it three vills, R., A., and B.) and 
all tithes 5 in R. and A., and all his lands in R. aforeſaid ; z this refers to 
the pariſh of R. and not to the vill, tho' it was the next antecedent. 
"Dub. 2'Rok 23,1: . 
80, if an obligation, the 23 April be, to pay 24 April next, 3 it ſhall 
be referred to the month or to the day, as the intent is found to be. 
a Kal. 251. J. 30. 35. 
Submiſſion to an award, ita quod faftum ſit, on cis fide the 8th of ay 
June, before four o'clock of the fame tay, the word day does not refer to 
the 8th June, but to the day before, when the award is made. R. 8 


Rel. 25k. , 50. Vide 3 Lev. 239. 
I If a a) be tefte'd 1 Harti, (which was after Lent began,) return- 


able ig quarta ſeptimana quadrageſime prox. futur. „ the word 40 an E. a 


* , 
. N # ; s we 


| 
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:nongſſerii; tithes, infra dominicum de B. paſs, tho? not collected by the 


* 
* * 


indefinite words are ?antamount to univerſal, and refer to all the par- 


ol B. at the ſame rent, the grant is void. K. per three J. 2 Cre. 84. 


the reference to the indenture imports only the certainty of the eſtate, 


80, a 
 ſheflan,, ihe words, monaſterio de C. ſpefan. refer only to lands alibi in 


regard to the context.) The general conſtruction of words . be 


Fuſes, or marries another before her age of tent art, to B. his 
i _ D. dies, and RP . — before her age 
of twenty-one years, the eſtate does not go to B., for the intent ap- 
_ pears, that ſhe ſhall not marry another to prevent her marriage with 
D., but when this becomes impoſſible by the act of God, her mar- 
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ec tur. „ relate to the fourth week, and not to Lent. R. Mo. 365. 
P » I 00, , 2 ; 
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If a ſeoffment be to B. ſenior, to the uſe of B. junior, for life, and 8 
afterwards a remainder is limited to the heirs of the ſaid B., he who. 


| was laſt named ſhall be underſtood. Pol, 63. 


I a condition be, to pay where A. dies before Michaelmas without i 
iſſue then living, it ſhall be referred to the death. Per three F, Dy. 
15. . . + of NY We. 

it an information apud W. in com. M. ſays, quod A. de B., in com. 8 
apud W. in com. M. implacitaſſet, &c. it ſhall be referred to the county 
of MH. 3 Y / 22 card fn 

In declarations, „the countytafere/aid,” where more than one 
county is named, always refer county named in the margin. 
2 Bl. 847.] 0:52 | 4 | 


(A 16.) When the reference ſhall be to all the war 


dent.) 80, 


ticulars precedent : as, if a man deviſe 4. to his wife, and B. to his 
wife, and afterwards deviſe zhe ſame lands to his ſon ; this refers to all 
the foregoing lands, and not to thoſe in B. only.  Semb. 1 Vent. 368. 
Vide pol. (A 20.) Ws; Mt 8 
So, words at the end of a ſentence, which may be applied to all the 
preceding, ſhall be reſtrictive and relative to all the preceding; as, if 
the king grant the rectory of L. cum decimis ſpectan. ac omnes terras | 
tenementa in tenura B. ſub annuali redditu 3 l., the laſt words refer to 
the rectory as well as all the lands; and if they are not ig the tenure 


So, if a covenant be, that he is ſeiſed in fee according to the indenture 
of his purchaſe ; the covenant is, that he is ſeiſed in fee abſalutely, for 


not the title. R. 1 Lev, 40. 


(A 175.) When not.] So, if there are diſtin clauſes, reſtrictive or 
Explanatory words at the end of the laſt clauſe do not refer to the 
preceding: as, a grant of all tithes infra dominicum de B. ac omnes alias 
decimas monaſterio de B. ſpectan. quæ fuer. collect. per ballivum ejuſdent 


bailiff of the abbey, for that reſers only to all the other tithes, Which 


is a diſtinct clauſe. R. 2 Cro, 48. . | 
ant of lands in A. aut. alibi in com. B. monafterio de C. 


com. B. per quoſdam. 2 Cro. 5 1 C 
| (A 18.) Words expounded according to the intent of the parties. With | 


for ſupporting the intention of the parties; and therefore, if a deviſe 
be to his daughter A., upon condition that ſbe marry D., and if fbe re. 
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riage with another does not loſe the eſtate. R. 4 Mod. 68. #; 

Covenant, D 1.)—Parliament, (R 10. - „ wi” 
A promiſe in conſideration, quod witerius non proſegueretur By an 

averment, quod proſequi abſlinuit & hucuſque aliqualtter abſlinet, is ſuffi, 

cient ; for qliqualiter, in regard to the context, imports quod omning 


« 


abſtinet. R. 2 Kal. 246. J. 50. 1 | „ 
A writ to the efcheator ſays, quad tam efcheator quam jurat. figilla 
ſua alternatim appon.; both ought to ſeal the ſame return, and not the 
efcheator one, and the jurors the other. R. 2 Rol. 248. J. 16. Hob. 
233. MY FN 68 
In a leaſe of land, except a wood, the leſſor covenants that the 
leſſee ſhall take firebote /uper H he ſhall not take it in the 2 
wood excepted. . R. 1 Leo. 117. 8 
If a covenant be, that he hath not done nor will do any act to 
_ diſturb. the. plaigtiff, but that he will hold without any diſturbance ; 
the laſt ſhalt en with reference to the former words, and it is 
not a breach if he be diſturbed without his act. R. Mo. ;8. 
If a wager be, whether king V. takes Ireland into his power by 
his: preſent or any other title before 30 Dec. it ſhall be underſtood of 
his aCtual adm niſtration, becauſe, by his preſent or other title, ſhews 
the intent was not ſuch adminiſtration as he then had. R. Sho. 
"EE. 2 | ET 
f it is agreed, „that ſeveral caufes ſhall be bound by the verdi? 
given in one,“ it means ſuch a verdif as the court thinks ought to 
ſtand; therefore if after verdict a new trial is granted, the others are 
not bound hy the old verdict. Hodſon v. Richardſon, P. 4 G. 3, 
B. M. 1477. _ 
* [Words 10 15 agreement, that A. ſhall hold and enjoy,” GC. 
if not accompanied by reſtraining words, operate as words of preſent 
demiſe. Secus, if they be followed by others which ſhew that the 
parties intended that there ſhould be a future leaſe. The whole muſt + 
depend pn the intention of the partits. Fackſon v. Aſbburner, B. R. Hi. 
33 Gee. 3. 5 T. R. 163.] - | | | | 
_ [Demiſe from A. to B. for twenty-one years, if both ſhould ſo long 
live; but if either ſhould die before the end of the ſaid term, then | 
the heirs, executors, Oc. of the perſon ſo dying ſhould give twelve 
months? notice to quit, Oc. It was holden, that the leaſe could only 
| be determined by twelve months notice given, by the repreſentatives of 
# © ihe party dying before the end of the term, and conſequently that ſuch 
| notice given by the leſſor to the repreſentatives of the leſſee (who 
died during the term) did not determine it. Legg v. Benion, C. P. Hu. 


11 Geo. 2. Willes, 43. Co | 2 
So, ſynonymous covenants. Vide Covenant, (D 2.) | 4 
(A 19.) With regard to a recital.) So, the conſtruction of a deed 
ſhall be with regard to a recital ; as, if a leaſe be to A. except a cloſe ; | 
and A. coyenants to make all grants, agreements, contenta aut recitatay of 
Ke. it will be a breach if he diſturbs the leſſor in the cloſe excepted. 3 
F SOLE 59 1 50 92 5 | 
But a recital does not confine ſubſequent words by which the intent 5 
appears more large: as, if a condition of an obligation recites, . 
whereas a ſhip is bound to A. and in to return to the port of B. or London, mY 
N * I ; OK or 2 
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any in England; the obligor ſhall pay 20 l. after the next return to the 
q * — or other port o Engiane; or — os makes 
her right diſcharge ; if ſhe makes a diſcharge at Venice, he ought to 
pay. 1 2 Kol. 247. l. 30. e by FF | | 
(. A 20.) Toa reftriftion annexed.) So, where reſtrictive words are 
annexed to the end of ſeveral expreſſions, all are reſtrained by it: as, 
if the king grant a portion of tithes in L., with all tithes in L. in 
the occupation of B.; the portion or other tithes do not paſs, if they 
are not in the occupation of B. R. 2 Rol. 193. l. 5. Vide ante, (A 16.) 
80, if a covenant be to afſure ſuch land as deſcends to him, the 
— fame land to be 40/. per am; hemeed not aſſign more than 40 J. per 
ann. tho? more deſcends. S . 27. | | 
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(A 21.) Words ſball be tranſpoſed.) So, words ſhall be tranſpoſed 
to ſupport the intent of the parties: as, if a leaſe, be 6th Avg. for 
twenty years, rendring rent annuatim at Lady-day and Michaelmas 3 
there ſhall be a tranſpoſition, to Michaelmas and Lady- day: 
otherwiſe it cannot be paid annuatim. Co. L. 217. 5. R. per two 
J. Brown cont. Pl. Com. 111. Vide Abatement, (H 11.) | 
A deviſe to a woman for life if ſhe does not marry, and if ſhe 

marries to A. in tail, Oc. ſhall be an eſtate in tail tho? ſhe does not 
marry ; for, it ſhall be taken that A. ſhall enter immediately if ſhe _ 
marries. R. 3 Lev. 1235. | a | | | 

A deviſe to A. for life, and afterwards to his firſt, ſecond, and other 
ius, remainder to B. for preſerving eſtates ; the words ſhall be 

' tranſpoſed to make the deviſe to B. precedent to the diſpoſition to 
the iſſues, K. 2 Ca. Ch. 10. 10 EA | 


A 22.) Inſenſible, rejected.] If a leaſe be for forty years, and the 
leflor covenants that the leſſee ſhall enjoy for the ſaid term of eighty 
gears ; the words eighty years being inſenſible, ſhall be rejected, and the 
covenant ſhall be that he ſhall enjoy for the ſaid term. Sau. 11. 

If a diftringas be returnable zres Trin. nf; the judge of aſſiſe come 
3? ejuſdem menſis Funii, where no ſuch month was mentioned before, 
7 ejugfdem ſhall be rejected. R. Hard. 330. | NE Es 
ut if by the rejection of inſenſible words, no ſenſe remains, there 
3 the whole is void: as, if accompt be for ſeptem ponderibur cere, it is 
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f utterly inſenſible : for pondus ponderis is a weight, pondus pondi, a 
pound. R. 2 Rol. 247. l. 1i5. e 
) | | | | 
mn (A 23.) General, reſtrained.] So, always a conſtruction ſhall be 
made of words, if it can, to ſupport that which ſoems to be the intent 
of the parties; as, a leaſe pro oFoginta-& terdetim annis, ſhall be con. 
ſtrued for 93 years, and not for 80 and 30. R. Cro. Car. 386, 
4 2Rol. 247. l. 5. Vide ante, (A 20. | X 
3 A deviſe to A. for life, with power fix months before his death, to 
„ * make a leaſe for ſix years; he may make a leaſe at any time before 
8 . his death, tho” it be not fix months before ; for the time of death 
| being uncertain, the intent was, that he might. make à leaſe for ſix 
it +" years at any time. R. 2 Rol. 247. I. 20. | 
by A leaſe by the king of a manor and profits of courts, (reciting a 
n, former leaſe of the manor,) to begin after the former. leaſe, reddends 
r inderextunc 78 l. annually, viz. 36 L. for the manor, 6 J. for the 20 
; | | 3 4 5 


P * 
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&c. The rent commences u ths 1 of each leaſe 4 
for, for t fits not leaſed before, it commences immediately; 
the manor, after the former leaſe. R. 2 Rol. 25 2. /. 5. ＋ 

An obligation, with a condition to meet at ., there to chooſe ar- 
bitrators, who, with arbitrators of the plaintiff, might determine all 
matters between them; it is not ſufficient to be there the laſt minute 6 
of the day: for it ought to be underſtood, = he ſhall be there j A f 
time to determine all differences. R. Moo. x | 

If a condition be, anno 1648, to * ne bs ling i i *. 74 
ſhall be underſtood of king Charles I tao F. 1 Sid. . 

But where words have no ambiguity, an expoſition Hall not be 
made againſt the expreſs words. 

So, general words are not reſtra¶reſtriclive added in majorem 
cautelim : as, if the king grant a or belonging to the priory of 
C., and all lands, tenements, and hereditaments to the ſaid priory of 
G appertaining, and all liberties, piſcaries, os, eidem manerio ſpectan., 
a piſcary, Qc. in groſs, appertaining to the priory, paſſes; for being 
comprehend ed in the word hereditaments, it ſhall not be excluded by 
the words, * manerio ſpectan., which were added for greater cau- 
tion. R. 2 Rol. 186. J. 5. 

So, if the king grant all lands, Cc. in Li a afterwards grant the 
reQory of L., (where there were two reQories,) and all lands, tene- 
ments, and bereditaments, Sc. the reQories paſs by the general words. 
2 Rol. 193. I. 10. | 

So, general words are not reftrallien by affirmative words more 
reſtrictive; as, if a man grant to A. all the wood in his manor, and 
afterwards. covenant that A. ſhall take all the wood within five years; 
he ſhall not be confined to five years for taking the wood. X. Hab. | 


17 

85 a grant of 51. per ann. to buſband and wife for their lives, and 
if the wife ſurvives, that ſhe ſhall have 3/. per ann. ; if ſhe ſurvives, 
ſhe ſhall have 5/. per ann. Hob. 173. 

A covenant, that a leſſee ſhall take Betes & by A he may _ 
take them without aſſignment. Hob, 173. | 


For more concerning Verdi, and the expoſi tion of them, vide Ablare- 
ment, (H 3. 11.) — Afion upon the Caſe for Defamation, per Tetum. 
8 15 A 8.—3 1 1., &c. 2 ondition. — Covenant, (D 1, 2.— 

G 2. ea, (N 5 Sc.) Eſtates, (A 2.— B 3. 12. 19.) — Fait, 
| (Ex .) Fiafment, (A 3. 99 e, (F * Garranty (A). — 
(E 1, &c!) — Libel.— Obligation, (B 1, Oc.) Pardan (C- D). — Par- 
liament, (R 10, &c.)—Pleader, (C 25, Cc. 45, Cc. 77.— V 5.— 
2L 1, PRO FI) 8 2.— B 1, Se. — Kent, (B 2.)—Uſes, (L 3.) 
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PARSON. 
(A) Parſon, who ſhall be. 


PARSON is he gui perſonam gerit eccle Ne. Ca . 352 . 
Vide Eccle offical Perſons, (C 6. * 7 1 
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7% Fan” IN : | Eh - 
Who may be, or not, and his intereſt in the rectory, i 
ſigftical Perſons, (C 7, 8, Pon ä 1 
% 


(B) Muſt be infra ſacros Ordines. © 
8 1.) Qui ſunt ſaeri Ordinnm. 


B* the J. 13 & 14 Car. 2. 4 mp perſon ſhall be capable of being 
admitted to any parſonage, witarage, benefice, Oc. before he 
be ordained prieſt, according to the form thereby eſtabliſhed, unleſs 
he have before epiſcopal-ordination, on pain of 100 J., &c. and diſ- 
ability to take the order of prieſt a year. | 
Sacri ordines, ftrictè logueWagas 4 tantum, viz. ſubdiaconatus, dia- 
conatus, preſbyteratus, & epiſcop Lind. 27. Verb. Sacros Ordines. 
Et in cluiſuld pœnali, verba dien debent extends ad minores ordines. 
Lind. 27. Verb. Sacros Ordinet. 2 3 
Largè tamen loquendo, omnes ordines, etiam mineres ( viz. oantores, 
acolyti, exorciſtæ, & oftiarii ) dicuntur 2. Lind. 27. Ferb. Sacrot 
Ordines. ; : 2 N 3 | | 
If a man takes a benefice, not having epiſcopal ordination, it ſhall 
be, ip/o facto, void. 1 Mod. 11. Ty | | 


(B 2.) What ſhall be a lawful Ordination. 


By the ,. 5 C6 Ed. 6. 1. (which was repealed by the ff. 1 M. 2. 
and afterwards revived by the Af. 1 El. 2.) to the book of common 
232 was added a form of making and conſecrating archbiſhops, 
iſhops, pricits, and deacons, to be of like force and authority as the 
ſaid book. 5 Pe ons 1 
And by the f. 8 EI. 1. the ſame form ſhall be of force, and ſhall 
be uſed and obſerved in all places, &c. 4. 
By the /. 13 & 14 Car. 2. 4. the book of common prayer, with 
the form of making, ordaining, and conſecrating biſhops, prieſts, 
and deacons, is recommended by the king to the parliament, to be 
uſed by all that make or conſecrate biſhops, prieſts, and deacons; 
and the ſame is eſtabliſhed by that act. | | 
By the 36th article of the 39 articles eſtabliſhed anno 1562, it was 
declared, that the book. of conſecration of archbiſhops and biſhops, + _ 
and ordaining prieſts and deacons ſet forth in the time of king Ed. 6. 
doth 2 all things neceſſary for ſuch conſecration, and ordain- 
ing, &c. ; 4 "5 
And by the ft. 13 C14. Car. 2. 4. J, 30, 31. it is enacted, that all 
ſubſcriptions of the ſaid article ſhell be taken and applied to the form 
thereby eſtabliſhed. | ods 


Vide Ecclefiaftical Perſons, (C 8.) —Eggliſe, N 10.) 


(C) Muſt declare his Aſſent to the Book of Common 
So, os 1 


80, by the /. 13 & 14 Car. 2. 4. /. 6. every perſon put into an 

= eccleſiaſtical benefice, or promotion, ſhall in the church, &&c. be- 
longing to his beneſice, within two months after actual poſſeſſion, * 

fc, on the Lord's day, publickly read morning and evening prayers 
of N | | appointed 


4. 


266- 


3 n prayer, and afterwards, before the' 
| marco ih A ett unfeigned aſſent and conſent to the uſe Gf 
all things therein contained, in the words, I declare my unfeigned gen: 
and conſent to all and every "thing contained and preſcribed, in and by the 
\ book, &c. | 
And he who negleQs it within the ni time (unleſs let by 1 ee 1 
ment allowed by the onfioary, : n 125 within one month aſter the 
impediment is removed) ſhall b 2 0 2 deprived of all his ece 
aſtical promotions. And the pation, or donor, may Preſemm, Sc. as 
if he were dead, 
Every parſon, vicar, Oc. du e e dec 
this act. 1 
Sd, a Aipendiary prieft, provide | 
Er. tho? no preſentation is require 
and approbation by him. X. 3 Lev. 83. | 
By. fat, 23.G. 2. c. 28. it is declared, that the biſhop's allowance 
of ufa impediment for not reading the common prayer, extends to 
not reading the declaration of aſſent.] 
But, a man deprived for not giving his affent within two months, 
is not difabled to be preſented de novo. ' 3 Lev. 8. | 
And, if a ſtipendiary prieſt continues in the exerciſe of his function, 
after the two months, with the approbation of the nominor, and dean 
who ought to approve ; this amounts to a new nomination : and if 
he gives his aſſent, Oc. at any time, it is lent. K. 3 Lev. 83 
Vide We-. 


| PARSON AGE. 
; Vide alen Perſons, (C 6, & c. N 22 


ate tis afſevt, er. within 


leſſee of a college, deanery, 
ut a nomination to the dean, 


Sree PARTIALITY. | 
Vide CR (2 K 6.) 


PARTICEPS CRIMINTS. 
Vd Chancery, (3 M 7.4 W 28, 29.) 
4 PARTICULAR ESTATE. 

" | Vids Eflates, (B 13, Sc.) 


7 


[PARTICULARS, BILL OF.) 


Cf F An eßectment for a forfeiture of a leafe, the court of B. R. will 
compel the plaintiff to deliver à particular of the breaches of co- 
venant, on which he intends. to rely, Birch. v. Phillips, B. R. * 
36 Stv. 3. 6 T. R. 597], 
[A defendant cannot demand a bill of particulirs till. after appear- 
ance. Kitchin: v. Blanchard, C. F. H. 39 Gy 3. 1 Bo of. - | 
99 4+ * © 5 
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PARTNERS AND PART-OWNERS. 


vu mer, (E os” * gs (3 V4 6, 7:)—Merchanty 
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Parties to an Ar brement or Deed. 
Pa de Chancery, (2 C 13. 15. J=—F#ait, (B L—C 2.—D 2-68 3) 


Parties to an Action, or Suit. 
Vide Abatement, (E 8, &'c.—PF 4, &c.)— Aion, (B 1, ©&c.—C 1, c.) 


Baron and Feme (V &c.)— Chancery, (E I-20 3: —2 M, 2. 


—3 V, 2 * (A 4, 5.) 
parties and Privies. 
Vide Fine, (I 1.)—Pleader, (O 1 „ Oc.) 
Act of Party. 
Vide Abatement (H 41, &c.—O). 
Judge and Party. 
Vide Fuftices, (I 3.) 


Miſdemeanor of Jury, or Party. 


Vide Pleader, (S 46, 47.) ? £ 9 
Neglect of Party. : 
Vide Retern, (D 2.) x 
Io Prece Partium. 
Vide Abatement, (I 21.) 
P A TEN T 


(A) Grant by the King ; how made. 


T king cannot grant, or take any thing, but by _— at 


record, * ide Prærogatiue. 5 


ö 
i 
f 
N 
[ 
| 
9 
' 
i 
| 
1 


* - K *- 
R * . *, 
. # 5 
5 * OS - i, p L 
1 1 - * * 
4 V © # +4 „% > 
. : ; > % 
4 ” 8 9 0 1 4% 1 
1 . F b 4 „ 
2 z 
- — ” 
. 2 \ | 
* ** CE * - 
; | _ 
1 1 ; AS 
8 — 29 CAT N 2 Y 


as — / GRIg > 1 — 
—— 2 — 


— — 


— — 


PATENT. 


(B) The For orm of Letters patent. 


PHE king in his patents was named in the ſingular nuns gil, 
the time of king Jebn: but ſince, has uſed the plural nu 

2 tn 
br oe the direction of patents, till R. 2., Vas (and now is, of en 
of dignity) omnibus archeepiſcopis, dim, marchionibus, comitibus, epiſ- 
copis, & c. But in other patent is. Hows omnibus ad quor bel. 
literæ venerint, &c. 2 Iufl. . 

So, the king, by his patent, ougſſ ig make a grant 4 

But, by the „. 31 H. 8. 13. patent, by which the king 
bargained and ſold lands which ro a a monaſtery, (without 
the word grant, ) being made after 27 H. 8. and within three 
months after the %. 31 H. 8. ſhall Mod. K. Mo. 681. 

So, the clauſe of his teftibus was ufed temp. H. 3. Ed. 1. 2 & z. 
and before, i in grants of franchiſes and — 2 Infl. 77. 

And is now uſed in patents for creation of dignity. 2 1ſt. 77. 1. 

But temp. R. 2, igſte meipſo was inſerted in the 92 4 of his te 22 


in other patents. 2 n N. 78. 


IS 
. 27 
OY 


— 


(©) Under what Seal . 


(C 1.) The ſeveral Seals of the King. 


WW! LLIAM the Conqueror ſealed his patents with an impreſſion 
upon wax. 2 Rol. (180.) J. 45. 181. J. 30. Vide bait, (A 2. 
So, William Rufus. (Vide 2 Rol. 181, J. 36.) ; 
Rich. 1. firſt uſed a ſeal of arms for his ſeal. 2 Rol. 181. J. 21. 
And after his return from Jeruſalem, changed his arms from two 
lions combatant to three lions paſſant. 2 Rol. 181. I. 25. 
The law takes notice of three 2 4 the king, the great ſeal, the 


privy ſeal, and the ſignet. 2 Inſt. 5 
If mention be of the king's ſea) oats it ſhall be underſtood of 


the: great ſeal. 2 Inſt. 555. 

The great ſea} is in the cuſtody of the chancellor, the privy ſeal in 
the cuſtody of the clerk, or lord-kceper of the privy ſeal, and the ſig- 
net in the cuſtody of the prove ys who has four clerks of 


the lignet. 2 age 554, 57 6. 


(e 2. When under the Great Seal. 


By the common law, no grant of the king is available, or pleadable, 
unleſs under the great ſeal. R. 2 Co. 16. b. 2 Rol. 182. J. 85. 
And therefore, if the king preſents to an advowſon, to which he 
has a right jure coronæ, unleſs under the great ſeal, it ſhall be void. 
K Cre. Car. 99. 

So, a grant of all * or chattels real, ought to be by the 
great ſeal. Mo. 476. 
A grant of a protection, or eſſoine de ſervitio regis. 3 Inft. 555. 


Vide poſt. (C g.) Al 
90, a grant of an "office to another in fee, or for fe, Sc. R. 


1 Co. 4. 28 


as PATENT, . 269 
| So, an office, or commiſſion for entitling the king, ought to be un- 
der the great ſeal. R. Cro. Car. 173, '- Ari | 


So, a grant of a ward ought to be under the great ſeal. Cro, El. 


Bol, i 5 ; | 5 
do, the king's writ ought to be ſealed with the great ſeal. 2 Co. 


f, 7 V by the ff. Art. ſuper\Chartas, 28 Ed. 1. 6. under the little ſeal 
* 7 xt iſſue a writ which es the common law. Vide pope. 


— 


A grant under the great ſeal be good, where it might have 
been made under another ſeal: 
his ward, under the great ſeal; 
the ſeal of the court of wan Co. Car. 99. | 
If he grants lands within eby of Lancaſter, rendring rent to 
the court of augmentations ; W 


Dal. 9. | . | 
(C 3.) When under the Exchequer Seal. 


But, by the courſe of the Exchequer, a leaſe for years by the king, 
by the e ſeal, will be good. R. 2 Co. 16. 6. 2 Rol. 182. 
J 35." R. 1 And. 191. 2 Cro. 109. = | 8 
So, a leaſe for lives. R. 2 Rol. 182. J. 45. Cro. Car. 5 13.; for 
it is the antient uſage of the court. Dub. but no judgment. F, g. 99. 
290. | g | | 
"So, the grant of the benefit of an outlawry. R. 2 Rol. 182. J. 30. 
So, the king may make any one bailiff of his manor, by patent un- 
der the Exchequer ſeal. 2 Rol. 182. l. 25. | | 


* 


80, a commiſſion under the Exchequer ſeal, for the. information of 


| the king only, will be good. R. Cro. Car. 173. 

So, the cuſtody of lands forfeited for attainder, Cc. may be under 
the Exchequer ſeal. R. 2 Cre, 109. | 

So, a grant under the ſeal of the court of wards, of a thing which 


related to his ward, was good : as, a-preſentation to an advowſon of 
his ward. R. Cro. Car. 99. R. 2 Cro. 248. | „ 


So, a leaſe by the king of the lands of the ward, during the ward's- 


minority. KR. Cro. El. 85 1. 


But a preſentation under the Exchequer ſeal is not good. 2 Cre. 


248. : | 
or (C 4.) Or the Duchy Seal. 


So, a grant under the duchy ſeal, of lands within the county, pala- | 


tine of Lancaſter, ſhall be as good as if it was under the ſeal of the 
county palatine of Lancaſter. Semb. 1 Ver. 295. R. 1 Lev. 28. 
So, leaſes in poſſeſſion or reverſion, of lands within the county pa- 


latine, under the duchy ſeal, are of the ſame validity as a leaſe of 


lands of the erown under the great ſeal. 4 Inf. 209. | = 
And by the /. 3 H. . grants of lands, advowſons, Ec. parcel of 
1 ny of Lancafter, are void, if not under the duchy ſeal. Vide 
3 2 n grant under the great ſeal only is not good. 


o, 4 grant to a corporation of lands within the duchy, is good 
— 80 


under the duchy ſeal. 


e 
0 . 
. 1 


. 
* 
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* 
4 T2 72 
4 


4 


the king preſents to a church of 
it might have been made under 


Much rent was payable before to the 
duke of Lancaſter ; and the grantee ſhall pay only the latter rent. 


* 


. 2 m 


which belongs to the duchy, under the great ſeal, is not goods for i 
- ought to be under the duchy ſeal. 2 Rol. 182. J e - 


be under the duchy ſeal. R. cont, that it may be under th 


2 Kol. 183. J. 7. Mo. 476. 4 NH. 116. 2 Inſt. 555. 


555. 


| * $uc touche le common ley. 2 Rol. 183. J. 20. 2 Inf. 55 . 


_ - - 00> a grant of an office. R. 11 Co. 4. 4. Vide ante, (C 2.) 
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So, the king may make 2 corporation under the ducky fat, wi 
the county palatine; tho? not out of i it. Mo. 167. 2 Leo. 1 $44; it, 
So, a grant of the next avoidance of a church, the advowſon 


So, a preſentation to an advowſon, parcel of the duchy, ought 3 


ſeal; for it. is a fruit fallen, and chin the /. 3 H. 7. 
recommendation of à clerk to e ordinary, which ma 
I Rol. 182. J. * Mo. 874. 17 | x . 


( 50 Or, uni, 


as k nder his privy ht: as, ls : 
it or privy ſeal. 11 Co. 92. 


So, the king may diſpoſe of a 
may iſſue his treaſure under th 


Or, make an obligation under his privy ſeal. 2. Rol. 183. J . 

Or, diſcharge a debt. 2 Rol. 183. J. 30. Hard. 204. Sav. 22. 

Tho! it be a debt upon a ao forfeited. 2 Rol. 183. J. 25. 

2 Haff. 555. 

So, by the privy ſeal, the king may diſpoſe armour, horſes, or other 
perſonal things. Mo. 476. : 

Or, preſent to an avoidance : for an intereſt does not paſs; but it 
is the nomination of a clerk to the ordinary, which may be by parol. 
2 Cro. 248. 

So, the king may grant, by patent under his privy ſeal, 40 make a 
general attorney in all pleas. 2 Rol. 183. J. 12. F. N. B. 26. A. 
Or, may commit to another the office of chancellor in Ireland, 
2 Rol. 183. J. 17. 

Or, make a warrant for a patent. Semb. Dy. 133. b, | 

So, the king may inhibit, by private ſeal, . ne exeat regu. 
2 Nel. 183. J. 28. 2 Co. 17. 6b. 

Or, require the levying of his debts. Mad. 593 
Or, make a ſupcrſedeas of proceſs in the caſe of the king. 2 Inſt: 


Or, grant a n, prius, where the king is a party- Did. 

Or, allow a plea againſt the king. 16d. 

＋ 15 in other ſmall matters which do not cauſe delay to the ſubje&. 
But by the f. Art. ſuper Chartas 6. de ſouth le petit ne iſſera de ſormer 


So, a protection or warrant of eſoigne, under the private ſeal, is of 
10 force. 2 Rol. 183. J. 30. Vide ante, (C 2.) . 


06) Under the Privy Signet. 


So, the We may forbid to go out of the realm, under the key 
ſignet. F. N. B. 85. A. 2 Rol. 183. J. 51, 2 Co. 17. b. 2 Inft. 556. 
But the privy ſignet is not a ſufficient warrant to iſſue treaſure. 


11. Co. 92. 2 Rol. 183. J. co. Mo. 476. 4 ay 116. 


Nor, to diſcharge a debt. 2 Co. 17. J. 2 Rol. 183. J. 5 ; 
Nor, to confeſs a bill in equity, which 2 5 to be Falch es from 
a debt or account. R. Hard. 204 8 9 
5 7 
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( 7.) Sign Manual. 


counterſigned by a principal ſecretary of ſtate, or the lords of the trea- 
Fur Eg. Ca. 54. 209. PPT 
WT Lud if it be but a direction for another act, as for letters patent to 
be made, c. it is ſufficient that it be- counterſigned. Eg. Ca. 54. 
Ik it be of itſelf the principal act, it is counterſigned, and alſo 
1 gs by the ſignet, or privy fe. Ca. 44. 
But where an act of parliame n s, that the king aſſign ſecuri- 
ties, Se. by his 


209. | 
: 3 ; | 2 5 1 8. ® , 


(D) The Manner o AY g a Patent; by the Star. 
ny. ER. Arora | 

17 the king makes a grant by letters patent to be paſſed under the 
great ſeal, by the f. 27 H. 8. 11. every gift, grant, or writing 

made by the king, or any of his poſterity, tor that intent, to any per- 


ſon, ſigned by his ſign manual, before it paſs any of his ſeals, or 


other proceſs be made of the ſame, ſhall be brought to the king's prin- 
cipal fecretary, or one of the clerks of the ſignet, to be paſled at the 
office of the ſignet. | | | 
And this extends to any gift or grant, Sc. to paſs the great ſeal of 
England, Ireland, duchy of Lancaſter, or other county-palatine, or 
principality of Wales, or by other proceſs out of the Exchequer ; and 


to all grants, which the maſter of the wards, or ſuryeyor-general of 


the king's lands, or other officer, by act of parliament, or the king's 
grant, made or to be made, can make. By the ſame flatute. _ 

By the /ame ff. 27 H. 8. 11. one of the clerks of the ſignet, to 

whom ſuch writing ſhall be delivered ſigned with the king's hand, 


ſhall, by warrant of the ſame bill in eight days after its receipt, (un- 


leſs he have knowledge from the king's principal ſecretary, or, other- 
wiſe, of the king's pleaſure to the contrary,) make in the king's name, 
letters of warrant under the hand of ſuch clerk, and ſealed with the 


king's ſignet, to the lord-keeper of the privy ſeal, for further proceſs 


to be had therein. Vide 2 Inſt. 556. 


*And the clerk of the privy ſeal, by examination of the warrant | 


from the ſignet by the lord privy-ſeal, ſhall in eight days (unleſs com- 
manded by the lord 0 to the contrary) make other letters of 
like warrant, ſubſcribed by the ſaid clerk of th 
chancellor or keeper, chancellor of the duchy of Lancaſter, or Ireland, 
treaſurer and chamberlain of the Zxcheguer, chamberlains of other 
county-palatine, or principality of Wales, or other officer, and every 
of them, by writing, and ſealing with their ſeals in their reſpective 
cuſtogies, letters patent or cloſe, or other proceſs reguiſite to ſuch 
grants. By the ſame ſtat. ſect. 2. PI Fogg 
And no clerk, or other perſon, ſhall make or procure any warrant, 
grant, Sc. to be paſled under the ſaid ſeals in other faſhion, on paln 
ot 10/., a moiety to the king, a moiety to him that will ſue, &c. 
By the ſame fat. ſet.,3. _ * ok 
Provided, not to prejudice warrants or precepts which the lord- 
treaſurer, by virtue of his office, may direct immediately to the lortl 
| 14 * peter | 


* 


«4 
«+ 5 


AEN. „ 


5 11 the ſign manual be to a grant or warrant, regularly it ought to be 


not be counterfigned. Eg. Ca. 


e privy ſeal, to the lord 


chancellor, 
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chancellor, Er. for making grants, or letters patent from the king, of 


any offices, farms of lands, c. belonging to his nomination or Apo- 
fition : but that the ſame may paſs without ſignet or privy ſeal, as 


before. By the ſame flat. ſect. 5. 5 f 
Provided, leaſes of lands, Sc. in the county-palatine of Lancafter, 


the ſame flat. ſect. 6. | _ 7 be. * oi . 
Provided, not to prejudice hom the king by expreſs com 
mand directs to procure any th ode ſealed with the king's ſeals, 
"concerning the king's private aff 
ſuch things may be written and {ee without warrant or fees, at the 
ſignet or privy ſeal. By the ſame 11. | 2 
But if a patent paſſes by bill „ without a privy ſeal, the 
patent is ſubſcribed per ip/um regem, and the bill ſigned remains 
with the chancellor for his warrant. 8 Co. 18. „ The Prince's Caſe. 
If it paſſes by bill ſigned and privy ſeal, the bill ſigned remains 
with the clerk of the fignet, and an extract of it is made by the lord 


privy-ſeal, for making the privy ſeal, and the privy ſeal remains with 


the chancellor, and the patent is ſubſcribed, per breve de privato ſegille, 
8 Co. 18. 3. The Prince's Caſe. + 1 | l 
Et aucloritate parliamenti is added if it paſſes according to the „at. 
27 H. 8. 11. 8 Co. 18. b. The Prince's Caſe. LS | 
If the king figns the patent itſelf in the upper part, and the ſigna- 
ture goes with the great ſeal, it is ſubſcribed per ip/um regem manu ſul 
proprig. 8 Co. 118. 3. The Prince's Caſe, „ 
If it be made by authority of parliament, it is ſubſcribed, per ipſum 


regem & totum concilium in parliamento. 8 Co. 19. a. The Prince's | 


Caſe. Rn, | 
5 a warrant for a patent be dated 31 O#. 37 H. 8. and upon deli- 
very to the chancellor, a memorandum is indorſed 1 Dec. deliberat., 
omitting the year, yet being filed among the memoranda of the 37th 
year, and the patent being dated 1 Dec. Anno 37 H. 8. it will be well. 


Semb. Dy. 133. 6. | 
(E) Inrolment of a Patent. 
GO, 2 patent ought to be inrolled; otherwiſe it will be void. Vid: 


(G). . . 
118 . if a leaſe for e be acknowleged before com- 


miſſioners, with a prayer that it be inrolled, and ſuch prayer be in- 
dorſed, but the leaſe to the king never is inrolled in the life of the 


leflor, or of the king, it will be void. R. Lane, 35. 60. Vide infra. 


| [And the patent muſt be inrolled within the time limited; and if, 
by any miſtake, it be not inrolled within that time, the date cannot. 
be altered in favour of the patentee. 1 Brown, Ch. Rep. 578. 
If an officer ſurrender his office, and his ſurrender is recorded in 
court, yet if the patent is not delivered to be cancelled, the ſurrender 
is not ual. Semb. Dy. 176. Vide poſt. (G).—Vide Officer (K 9) 


So, if a patent be delivered to be cancelled, but there is no zctual 


ſurrender, or cancelling, or vacazur entred of the intolment of the 
patent, it is not ſufficient. Semb. Lane, 14. 33 
But if a deed, by which a grant is made to the king, be atkriowv- 
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or duchy of Lancafter, which the chancellor may grant in the king's” 
name, may paſs under the ſeal of the duchy, Sc. as heretofore, By 


er che affairs of the realm; but 
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leged before a miſter in Chancery,” and deKivered to be inrolled, it is 


ſufficient, tho' it be not inrolled, but put into a cheſt : for, if it be in 
filaciis or memorandis of the Exchequer, it may be inrolled at any time. 


Cont. Dy. 555. a. But the opinion is denied there in marg. and ſaid to 
o. | 1 


be R. acc. 676. Hut. 1. 5 


So, if a deed be inrolled, by miſtake, before the day of hs date. | 


: R. Me. 676. N 3 ; 7 3 8 
So; if it be ackuowleged before the attorney of augmentations, 


our of court; for he is a judge of theftourt. id. 
So, if a prayer, that it be h 
tho' it be not inrolled till after they 
32. But in this caſe it was Rs canta 
[A patent is void, if the (peel 


gath of the king. Semb. Lane, 
ne, 35. 60. Vide ſupra. 


things, and he fail in ove. . id.] 


[So, if the ſpecification direct the ſame thing to be produced ſeve- 


ral ways, or by ſeveral different ingredients, and any one -of them 


| fail. Bid. Vide Trade, (D 4.) „ | 
Not ſufficient for the party applying for a patent merely to anſwer . 
| 42 io to its being granted, but muſt make out a proper caſe for 


it. Ex parte, O'Reily, 1 Jef jun. 112.) | 


(On ſuch application, the lord chancellor will take care that the 


king is not deceived, nor his object diſappointed, and will repreſent 


the whole matter to his 2 but will not decide on the merits 
ET. 5 | 


of the various claimants. 


[Win not ſign a patent whichAoes not put the parties under ſome 


control, altho' there be no caveat. Ibid.) 


L.. Whether a patent can be the ſubject of a truſt ? Bid. 129. | 


Vide Ejtoppel (C). | 
(F) Repeal of a Parent. | 
(F 1.) In what Cafes it may be. 


F 1.) Where the patent was of a thing IF the king grant a thing not 
which the king could not grant.] grantable, he, ure regio, for 


the advancement of juſtice and right, may have a ſcire facias for re- 


pealing his own letters patent. 4 df. 88. | | OM ASM 
As, if he grant lands which were conveyed to the ing by covin 
to defeat a ſubject of his ſeigniory. -Dy. 26g. a. | 3 

If the king grant poſſeſſions, part of the duchy of Cornwall, his 
eldeſt ſon, when born, may have a ſeire facias, in the name of e king, 
for repealing it, without alleging fraud, &c. 2 Rol. 162. J. 5. 
But if the patent be void in itſelf, now concgſit may be pleaded to 
it, without a /cire faciat to repeal it: as, if a commiſſion be, that, 


upon a diſcovery of defective titles, a grant ſhall be made upon the 


warrant of the commithoners, without other warrant, and a patent 


= 


2 Rab. 194. J. 20. 


is made by their warrant, of a thing out of their commiſſion. R. 


[Patent even in fee cannot ſtand, if abuſed, Es parte, O'Reily, 


„ 2 . = 
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a, be indorſed, it is ſufficient; 


= Non be ambiguous, or give direc- 
tions which tend to miſlead the Mie. 1 T. R. 602. ] & 
([So, if the patentee ſay that by one proceſs he can produce three 
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ä (F 2.) Or, foutded * a folk fuggeftion.] So, if a grant be founded 
upon a falſe ſuggeſtion, the king, jure 771 may have a ſcire Facias 
for repealing it. 4 Inſt. 88. 2 Kc, 191. J. 28 

As, if it recites another to have an office, and grants it chm p 
mortem, furſum redditionem, &c. vacare contigerit ; when he had, bs. ef 


forfeited it. Dy. 197. . 3 
If a patent be for a market, a; nocumentum of another market. . K. 


Fe 


* 


n vas executed before the ral 
paſſed, which found it not ad n0 . K. 2 7 ent. 344. 


F 3.) Or, a forfeiture be cum: tes 15 So, if an n beer mic a for- 
eee king may have a ſire fa. 


ſeiture of his office, granted by p 
cis for repealing his patent. Dy. 198. 211.0. Vide pope. (F 5). 
ide Officer, (K 11.) ; 


And that, without an rriquiſition, or oſſiee found of the forfeiture, 
2 Dy. 211, a. | ; „ 


F 4. ) if there are tuo er- of the fame thing. When a feir re fa-: 
cias lies by the patentce.] So, if the king grant, by his letters patent, 
the ſame thing to ſeveral perſons, a ſcire fFacias lies for repealing the 
laſt patent. 4 It. 88. | 

And, in fach wy the ſcare facias ſhall be brought by the firſt pa- 
tentee. 4 1. 88. Dy. 197. b. 198. a. Adm. Dy: 133. 6. 2 Kol, 
191. J. go. Con. 39 oe, | 

"Tho" both patents are wks of the reverſion of an office, to take 
effect at the ſame time. Dy. x98. a. 

And a ſcire facras by the taſt patentee ſhall not be allowed, tho' he 
ſeems to have the right with him. K. Dy. 276. 6b. 277. a. Fide peft. 

F 5.) | 
| 80 if a patent be made to the prejudice of . he may have 
a ſcire facias to repeal it ; as, if a market, fair, De. be granted to the 
annoyance of an anticnt market of another. * Dy. 276. b. . 
; © So, if a tenure be found of the king by office, upon which the 
king grants the ward, after traverſe of the office, A., who. was really 
the lord, may have a ſei e facias againit the 2 2 Rol. 191. J. 45. 


(F 5.) When a ſcire facia's is not nece 7% But if-there be only 
one patent, the patentee ſhall not be oufled by the king for à cauſe 
of forfeiture, without a. /cire facias againſt him at the ſuit of the king- 
Dy. 198. 3. R. Dy. 211. 4. 2 Rol. 192. J. 2. 15 | 

Except where he cauſe of forfeiture appears by office, or other re- 
£otd : for then the king may ouſt the patentee witliout a a ſeire focias. 
R. 9 Co. 95, 96. 2 Rol. 191. L 10. 

If the king grants by patent to A, and afrerwaris by a ſe ond pa- 

tent grants another thing to B., Who by colour of it ouſts A., where 

in truth A. had not a grant for the ſame thing; 8 4 ſhall not have 2 
fare faciar, but an aſſiſe. 2 Rol. 192, J. 12. 

the king grants the ſame thing to divers, by two 8 patents, 

the ſecond patentee cannot have acre Facias againſt the firſt. 2 Ko 


191. 4. 82. Fide ante, (F 4.) 


(F 8. ) Seire facias Ver "ES a patent 2 what court it li 0 4 
| care. 


F. 
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79. 88. Dy. 197. l. 3 Lev. 220. Vide Chancery, (C 1.) V. ide ante, 
(E I, Cc.) | AP N 


cellaria noftra in octab. &c. ubicungue tunc fuerit, it is good without 

5 being limited ubicunque in Anglia. Rex v. Hare, H. 5 G. Str. 146. 
| So, a ſcire facias for repealing a patent of the king, may be brought 
in B. R. 4 Int. 72. „ TI». 1d u i 
If it be returnable there, only B. R. hath juriſdiction to examine 
the irregularity of the iſſuing, return, &c. Mod. Ca. a9. 
It may be ſued by the king, y him who has a prejudice by the 


patent. R. Mod. Ca. 229. Py ©, {aw LN 
(F 7.) In what manner uſed.] A ſcire fatias ought to be founded 


ought to be in Chancery, where the patent is upon record; or in a 
court where a forfeiture, or other 'cauſe of repeal appears by office; 
or other matter upon record in the ſame court. R. 3 Lev. 223. 
Semb. Mod. Ca. 229. OY wy ENS. 


may be founded for repealing the patent. R. 3 Lev. 223. 


is a ſuſhcient ground for a ſcire facias. Vide Officer, (K 11, &c.), 

So, an information, or an indictment, for an offence which is a 
cauſe of forfeiture, and a conviction in it?? 

A ſeire facias is ſufficient, if it alleges a matter by datum ęſt nobis 
intelligi quod, & c.; for that is ſuſſicient to put the party to an anſwer. 
R. 3 Low 2c 2 e 
© So, if a ſcire facias be by the king for repealing a patent upon a 
forfeiture of an oſhce, the cauſe of forfeiture ought to be mentioned 
in the writ. Dy. 198. 6. 5 . 
tion any cauſe of forfeiture. Dy. 198. 6. | , 

(F 8.) Plea to a ſciretacias, and judgment upon conſeſſon, or by de- 
Fault.) If the defendant in a ire farras can ſay nothing for main- 
taining the patent, judgment may be for annulling the patent upon 
his confeſhon. Dy. 197. 5. . 1 
So, judgment ſhall be in the ſame manner, if the defendant, being 
returned warned, makes default. Dy. 197. 6. 2 Rol. 192. J. 20. 2 5. 

Or, if the default be upon two nibilt returned. Dy. 198. 32. 

So, the defendant may demur upon a /cire facias, if the matter 
alleged be not ſufficient for a repeal of the patent. 3 Lev. 221. 

That the grant (without mentioning the uſer) is to the prejudice 
of, &c. is a good iſſue. Rex v. Eyre, H. 3 G. Str. 43.] 


literæ patentes domini regis revocentur, cancellentur, evacuentur, & ad- 
nullentur, & vacue, invalide, & pro nullo penitus habearitur, ac gued 
 irratulamentum eorum cancelletur, caſſetur, & adnibiletur 4 Inſt. 88. 
Dy. 197. 6. „„ | | 

 (G) Surrender of a Patent. 


of it indorfed, and afterwards the ſurrender inrolled, it ſhall be 
| vacated by it. Dy. 167. a. 5 We 
"Me : Ta | And 


* 


Fire facias for repealing a patent may be ſued in Chancery. 4 Inte 


l 20> * 28 9 5 A Ne 22 2 82 
lf ſkire facias out of the Petty Bag is returnable cam nobar in can- 


i I” , 8 333 * A _ 
But the patent itſelf is a ſufficient record, upon which a /cire facias | 


So, an inquiſition, which finds a patent, and a cauſe of forfeiture, 


* 


But if a ſcire facias be by a former patentee, the writ need not men- 


The judgment in a /cire facias for repealing a patent ſhall be, quod. 


O, if a man ſurrender his patent, and it be cancelled, and a note - 


upon ſome record; and therefore, a ſcire facias to repeal a patent 
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And after the vacatur entred upon the roll, a corſa of; it ſhall not 

be granted. Dy. 167. a. in marg. | 
fa patent be to two, and the chancellor N a duplicate, and 
delivers the original to one, and the duplicate to the other, a ſurren- 
der of the original patent is fufficient, tho” the duplicate be not ſur- 
rendered or cancelled ; for the duplicate was made by the een, 
without warrant. R. Dy. 179. . 

Zut a furrender, and n with an indorſement of it, is not 
ſufficient, if the ſurrender be not inrolled. Dy. 167. a. 195. a. 

Nor, a farrender to a maſter in Chancery out of court, which was 
| accepted by him, and inrolled, without delivery of the patent to be 
cancelled. "toad. Dy. 176. Fide 1 (⁊K 9.) 

ide ante (E). | 


(H) How a Patent ſhall be Fax 


JF 2 man pleads a grant by letters patent, he ought to ſhew under ä 
what ſeal. Per Hale, 1 Vent. 222. 6 
[When the defendant pleaded letters patent to a que warrants in- 
formation, and made a profert of them, the court refuſed oyer in an- 
ether term than that in which the profert was made. 1 T. R. 149. 
Vide Tur, (C 62, Oc.) 


* 


Right patent. 
Vide Droit (B 1, c. -D). 


Vide more relating to Patent, in Dignity, (C 4.)—Difmes, (C 5 — 79 
Gran, (G 1, &c. } Parliament, (L 36.) — Vi e, (G 5.) 


PATRON. 


Pide Advowfon.— Eccleſiaſtical 2 1 10, 11.) E/zliſe, (H 2. 5 9 
| Viſitor, (A 4.) 


PA UP E R. 
Suit in Forma Pauperis, 
Vide Formà Pauperis. 
Poor. 
Vide Fuftices of Peace, (B 64, Oe.) 
F 
5 Vide Mortgage. 
PAWNAGE, or PANNAGE. 
Tide Chaſe, (O 2.)—Grant, (E 8.) 


PAYMENT. 
2 Clone (4 N - Mercha * (F 1 a Ce) Phuder 4 0 10.— 
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8 of Dehn 


Tide Admin Nration, (C 1, 2.) — Chancery, (3 A 3, en} P 1, De. 
4H I. - 4 WIA.) 


Payment of Legacies. 
8 Vide Adminiſtration, (C 3, nA, ap (3 A 3. 1. — 8 2, c. 
s | 


| | "PEACE | 
Vide Leet, (M 9. )—Prerogative, D I, Sc 


Juſtices of Peace. 


2 de Title Tic of Peace. —Diſmes, (M 4. )—Fercible Entry, {1 I. 
—D 1, &c. 12, Oe. London, (K 6.) 
Clerk of the Peace. 
Vide Juſtices of Peace, (9 5.) 


7 . C ontra Pacem, 
Vide Aion 1 8 the c, (O4. lader, 6 M 8. \—Probibition, 
(F 7.) 


{ED of the la | 
J oF F orcible * ( D 16, Ec.) Fuflices of Peace, (B 5, 6, 7. ö 


PECULIAR. 
7 ide aun, (B 6. )— Admin; Nrator, (B 3. 3 


PEER AND PEERAGE. 

Vide Abatement, D 4 4.) Chancery, (D 2. Db per totum. 
Eccigſaſtical Perſons (C 1.) - Nobility.— er, (E. Par lia- 
meut, 0 16, Cc. — Scotland, (D 4. e, 8 Is ra 

- PENAL STATUTE. 
Vide Ain upon Statute, per totum.— Forfeiture nn 
(R 19, 20.) 
P EN ALT v. 

Vide Allegiance, (B 4.) — Chancery, (3 8 2.—4 D 16. — ture. 

— a 9005 (B 6.0)— Penal Statute, = Promgetin (D Ga) a OY 
PENSIONS. 
Vide Probibition, (G 11 .)—Tenths (D). 


PERAMBULATION OF A FOREST. 
Vide Chaſe, (G 1.1 1, 2.) | 
$3 


— 
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PERAMBULATIONE FACIENDA. — _ 
Vide Plaader, (3 G.) 


EY PERFORMANCE. ”= 
Vide Chancery, (2 C 1, &c.—2 XI, 2.—4 D 4. 14.) — Condition, 
(8 1, Sc. —K 1.—L 1, Cc. M2, Cc. Covenant, (E 2.)— 
; Efates, (A 7, 8.) —Pleader, (C 51, Sc.— 2 G 15.— 2 V CHESS 

2 W 33.) cf : — | 


& d 


Ws PERJURY. EE 
| Vide Action upon the Caſe, (B 7, 8. — 7uftices of Peace, (B 102, Q.) 
= _"PERPETUITY. | 
; | Vide Chancery, (4 G 1, &c.). 
3 pERSONATIN G. os, 
=» Vide Aion upon the Cafe for a Deceipt, (A 3.) | — 
| | © - PETITION. a 
| | Tide Parliament, (F1, Ec. -L 2. 14, 15.)—Preregative, (D 7 8, M) 
=. 5 „„ CAPE. =. 
| : Vo.ids Proceſs, (D 5.) | f 
= - . | 
PETIT CONSTABLE. 
| — | Vide Leet, (M 6.) 
1 PETIT, LANC ENT. 
| Vide Fuftices, (O 4.) 
| - | PETIT, TREASON, 
| Fide Forfeiture, (B 3. 5.) — Juſtices, (L 1, Se. — I 4.) 
r HEASAN TS. 
Vide Juſtices of Peace, (B 46.) - 
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(A) Phyſicians; The College of Phyſicians. 
"A LL medicines are adminiſtered by phyſicians, apothecaries, or 
„„ 8 „ 
By charter 23 Sept. 10 H. 8. the king incorporated the phyſicians | 


in London, per nomen preſidentis & collegii, \foue communitatit farultatis 
' medicine Londen. 8 Co. 108. 114, * 5 Ja | 
Ef E And 


J * T7 
. 3. 


FRATSICIANS 279 
And granted by the ſame charter, that within 7 miles of London, or 
within London, none ſhall practiſe phyſic, if he be not allowed by 
the preſident and college, ſub pend 5 l. fer menſem, a moiety to the 
king, a moiety to the college. 8 Ce. 114. | > 
And that there be four cenfors annually choſen by the college, 9ui 
haberent ſcrutiuium, garrectiaumm, et gubernationem oninium medicorum 
facultatem illam uten, in London, aut Juburtia, aut 7 milliar. mn circuitu 
ejalſclem civitat., et omnium medicinarum, We. (Yule 8 Co. 114. b. 3 
By the /. 14 H. 8. 5. this corporation, and every clauſe 1n the 
ſame charter, are conhrmed. 3. | 
And aſterwards, by the ff. 1 Mar. 9. 1 | 
So, by the ſame ff. 1 Mar. . it is.enaCted, that if the ſaid preſident 
and college, or fuch as they yearly authoriſe to ſearch, examine, 
correct, c. commit any offender for his oſfence, to any priſon in 
London, the gaoler, Ic. fall keep him without bail, till diſcharged 
by the preũdent, or thoſe authoriſed, Sc. on pain of double the fine 
Or amerciament aſſeſled on the oſfender; ſo as ſuch fine, Te exceed © 
not 20/. at any one time; a moiety to the king, a moiety to the 
college. N ä 
a 80, by the ft 14 H. 8. 5. no perſon ſhall practiſe phyſic thro! 
England, till examined at Lond;n by the preſident and three elects, 
and-having letters teſtimonial from them; except he be a graduate of 
Oxford or Cambridge, & c. ˖ 
[A doctor of phyſic, wha has been licenſed by the college of phy- 
ſicians to practiſe phyſic in London, and within ſeren miles, cannot 
claim as a matter of right to be examined by the college in order to 
his being admitted a fellow of the college. Pex v. Coil. of Phy. Z. 
37 Geo 3. 7 T. R 282. ]) 2 | 3 
[The college, who have power by their charter (confirmed by act 
of parliament) to make bye- laws, have made bye-laus reſpecting the 
qualiſications of perſons to be admitted into the college; by them 
it is ordained that no perſon ſhall be admitted into the claſs of cans 
didates befpre admiſſion into the college, unleſs he has taken a de- 
gree of M. D. at Oxford, Cambridge, or Dublin; except in two caſes; * 
in one of thoſe caſcs, the preſident may propoſe once in every other 
year a doctor of pliyſic of a certain ſtanding, and if he be approved 
of the college he may be admitted a fellow; — in the other any fellow 
may propoſe a doctor of phyſic of a certain age and ſtanding, and if 
approved at certain meetings he may be admitted a fellow. It was 
ruled that theſe were reaſonable bye-laws. Bid. _ 
And therefore if any (not a graduate of one of the univerſities) prac= 
tiſe phyſie in London, or within 7 miles, without licence of the eol- 
lege of phyſicians, he ſhall be ſubject to 5/7. per month penalty, R. 
2 Bul. 186... | = . 


Tho' he be a man of {kill : for the /. 14 H. 8. 5. extends to all 
pliyficians, Pal. 486. | __ e OF Tons 
, So, it he practiſe in another part of the kingdom, without their 
icence. | 7X 7 
Tho? the king, by patent, grants him a licence to practiſe. R. 
4 Mad. . | oe +. doo: 
And this penalty of 5 J. per month every one will be ſubject to pay, 
tho' he does not uſe male- practice. 8 Co. 117. . | 15 
And an inſormation lies for = penalty, bid, 
| „„ 


Or, 


- 
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Or, an action of debt by the . and college, Jui lam, cc. 
2 Cre. 121. Cre. Car. 256. | 
And, if the preſident dies after judgment, and befere execution, 
bis ſucceſſor, and not his execntor, ſhall have execution; 1 Brownl, 
93. 2 Cre. 159. 5 WY 
But an action does not lie by the preſident alone, [R, 2 Bul. 
185. 
So, for male-praQiice of phyſic, the cenſors may puniſh any one by 
fine, amerciament, iwpriſonment, Ec. fene quaniitatem delicti. 
8 Co. 117.3. | 
Tho' he did not uſe male: practice ſor the ſpace of a month. _ 8C. 


117.6. 120, 6. 


And they may, for cauſe allowed by the charter and Ratyte, im- 
zoſe a reaſonable fine, ang make a record of jt, and for non-payment 
immediately impriſon him, 8 Co. 120. 121. 

And therefore they have a judicial power in caſes within their c0- 
pufance. R. 1 Sal. 396. Carth. 494. 

And they are a court pf record : for otherwiſe they « could not fine 
and impriſon. Ibid. 

And therefore, if they make a jadgment of a thing within ds | 
conuſance, it cannot be traverſed : ag, if they determine my medi- 
eines to be hurtful and unwholeſome. Hi. 

But, by the ff. 14 H. 8. 5. none ſhall practiſe phyſic thro? England, 
8 a graduate of Oxfard ok ee, who hath accompliſhed, . 

is form, without any | 

And therefore, a as in an univerſity may practiſe phyſic, 
without licence of the college, in any part of the realm, opr of Lon- 
don, or the fuburbs, 2 Brotonl. 251. 

So, he may in Lenden, or the ſuburbs ; for he is not within the 
enacłing part of the ſtatute, or at l-aſt he js excepted by the exception. 
Per Daniel J. V. arburtou cont. 8 Co. 116. 6. 

SO, any may practiſe in London, without a licence, if he does not 
uſe i it for a month, 8 Co. 117. þ. 120. 6. 2 Broqvnl. 264. 

And if he uſes it for a month, he can have no other puniſhment 
Magn 51. per month. 8 Co. 120. 6. | 
So, an apothecary may ſend phyſic to a patient, for a diſtemper 
which he knows, without direction by a doctor. tho! he has not a 
licence. R. cont. B. R. But this war reverſed i in url. Med. Ca: 44 · 

So, the cenſorg baye no power, by charter or ſtatute, to puniſh 
any by fine or impriſonment 2 or practiſing phyſic . licence; for 
their power of puniſhment extends only 1 to mpalerprafiice. R. 8 Co. 
117. 120, 2 Brownl. 204. 

8 So, 9921 cannot impole a fine, but for a certain cauſe, 8 Cs. 121. . 

Ein. 

Weicher, gan they impoſe a ſine for themſelves; for the fine belongs 
to the king, N. 8 Co. 119.6. 121. a. 

Neither ou wk it to be impoſed by t the preßdent and cenſors, but 
by the cenſors 8 Co. 119. b. 

2 ought it to be impoſed, without making a record of it, 
8 Co. 120. 

And if there be eee for non-payment, it ought * he i in- 
flided immediately. 8 Co. 119. b. 120. g. 


$C.A ks for 2 fine, or FF ought not to be by plaint 2 
ee 


— 
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fore themſelves; but by action, &c. at the common law. 2 Brown. 
260 . FE i <a 4 2 ö 5 "BEES 

* So, none ſhall be fined, ang alſo impriſoned for the lache affence. 
() Privilege of a Phyſician,  .. 


of phyſicians. thall not exercife the office of conſtable; or other 


office in Londen, or the ſybyrbs, nor keep watch or ward; | but if 


choſen to the office, Cc. his election ſhall be void, | 

[The fees of a phyſician are honorary, and not demandable of 
right; and a phyſician cannot maintain an action for them. Chorley 
7: Holcat, B. R. T. 31 Geo. 3; 4 T. K. 317-3 & 8 


N (C) Apothecary. 2 
BY the f. 32 H. 8. 40. mention is made of thg wardens of the myſ- 


tery of apothecaries in London. | 1 
And, by the ſame flatute, the preſident of the _— of phyſicians 
may yearly appoint four moſt diſcreet of that facu 

ſworn by the preſident, may, as off as they ſev fit, enter the houſes 
gl apothegaries in London, to ſearch wares, c. And ſych as they 
tind corrupt or unmeet for medicines, to deſtroy : and an apothe- 
_ cary refuſing entrance for ſuch purpoſe, forfeits 5 /. for each offence. 


Aug a perſon elected, refuſing ta be ſworn, or make ſearch, &c. 405. 


* 


(D) Surgeon, 


BY the fl. 3 H. 8. x1. no perſon in London, or feven miles, ſhall 
| practiſe phylic or ſurgery, unleſs examined and allowed by the 
biſhop of London, or dean of 9. Paul's, with four doctors of phyſie, and 
for ſurgery, others expert, (four at leaſt ſo approved,) on pain of 5 /. 
fer month, Cc. N TT | 
And this ſtatute continues as to ſurgeons, tho as tq phyſicians it 
is varied by the f. 14 H. 8. 5. and 1 Mar. g. OR 
| — by the /. 3 H. 8. 11. 3 graduate of either univerſity is ex- 
cepted. N 2 
So, by the. FE H. & 40. ſince the ſcience of phyſie comprehends 
the knowledge of ſurgery, the preſident and ſellowſhip of phyſicians, 
or the fellows admitted by them, may praQtiſe phyſic in all its parts. 


[By /. 32 H. 8. c. 42. the ſurgeons of London are incorporated 
with the barbers of Londen ; but they are ſeparated from them by /þ. 


18 G. 2. f 15. 


But the latter act only diſſolves the union. 0 The two ſeparated 


e remain under the ſame regulations as before. 4 Bur. 
2133- ORR... 


experience of herbs, roots, or water, by ſpeculation or practice, may 
miniſter, c. to any outward ſore, ſwelling, diſeaſe, tc, in London, 
ar elſewhere, any herbs, ointment, baths, vlaiſters, Ec. according to 


their cunning, or drinks for the ſtoue, ſtranguary, or agues, Without 
And © 


penalty, Oc. 


ty, who being, 


Jo, by the /. 34 H. 8. 8. any lalzeck, who hath the ſcience or | 


| 
f 
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wee this liberty for application in ſurgery to external Wed Ge. br 
for potions in three particulars, continues not repealed by the ff. 
Ib 1 Mar.” g. which regards? phyftcians. - Per Cre. Rithardſon cont. 
Cro. Car. 257. Lit. 169, 212. 351, Jon. 261. R. cont. 2 Gro. 124. 8 
Vet the ,. 34 H. 8. g. enables N to make application to external | Bj 
ſores, c. not to internal. £21 ' 
So, it extends only to good- women in the country, Cc. who aq 
for charity 3 Not to thoſe who adminiſter for Profit, | R. Lit. 45.4 
e e -> "3 TIE | 
Vid. Market, F 2.) 4 
PIE- POWDER. 
Vide miar (G 1, 2.) 
| | P 1 L LO „ 
*** pid Lest (K).— Tumbrel (B). 
| PIOUS USES. _ 
r. Uſe, (MN 1, c.) 


PR 
Tide Courts, (D 9. 13.) 

EI R AC. E 
Vide Admiral, (E 3- 1, 


„ ALY; _— 
(A) The Nature of the Privilege. = 


T*. right of kiſbing iny the ſea is a right common to all be 
king's ſubjects ; and therefore, a preſcription for ſuch a right' 
as annexed to certaintenements, is bad. Tied , Crguul, C. * 
14 & 15 Geo. 2. Millet, 268.1 | 
A piſcary is the liberty of fiſhing in the water of another. Nie 
verb, Piſcary. 5 
6 And this liberty. may be claimed by: grant: or preſcription. Vide 
Prerogative, (D 50.) - 
| It a. grant of a piſcary, the liberty: _ paſſes, and not the foil, 
4. b.. Cont. Dav. 55.6. : 
And a grant may be — de liberd, wet de . Pi uri. * 
If a grant be de ſeporalipiſcarid, che grarite& ought to have the ſoil; 
for in treſpaſs far filhing in ſcparali fiſcarid, Kberum tenementum of an- 
other, is a good plea. |, Sal. 637. 16204 1 
If a grant be we liberd Piſcarid, the. grantee mall have the property 
ol the fiſh there, and ſhall maintain treſpaſs for fiſhing there. bad: 
Sal. 637- 4 Med. 186, 7. Shin. 342. K 
And 


F 


DIS n 2 


And it may be a free fiſhery in his on ſoil. Nu. 698, . 

So, by a Tait of the water, the : b{hery paſſes, but not the ſoil, 
Iͤ X io | / 5+ 07 Ate} * 
So, the water may belong.to one; all the profits in ity and the ſoil, 8 
and ferry to another. Sav. 14. Ber ITE . r Loi, 

Vet, a man may have an eſtate of | frezhuld or inheritanc in a 
6thery, - Dav. „ ðͤ -..: XT i 

Aud may * livery upon a grant of a ſeveral fiſhery, Go, L. & A. 

So, an aſſiſe lies of a ſeveral fiſhery, Dav, 55, 4. . 
So, it may be demanded by 2 pręrcipe. Bid. 1 is 
So, a quod permittat lies of a filhery. Did. 
And a monſtrauerunt. Bit. ee. 
So, a writ de rationalibus diviſicſ. Dav. $7. b. : | | 
[By ft. 5 G. 3. c. 14. / 3- perſons taking, killing, or deſtroying any 2 
\ fiſh, in any river or ſtream, pond, pool, or other water, (not being in 4 
any park or paddock, Sc.) ſhall forfeit for every offence the ſum of | 
5. to the owner, &c. to be recovered before a juſtice of peace. ] | 
| (Or; by / 4. the owner may recover the penalty by action, brought _ | 
within fix calendar months next after the offence committed.) | RE | 

[But by / 5. none are ſubject to the penalties of this act who have 
2 a juſt right or claim to take, Uu, or carry away any ſuch fiſh.] 1 | 

[By virtue of the latter clauſe, a perſon who fiſhes in a fiſhery beg ? | 
longing to another, but to which he hag a claim, for the purpoſe of 
giving occaſion to an action in order to try the right, is nat liable to 


I 


- 


the penalty under this ftatute. Doug. 519.] ] | | 
If a man juſtifies for uſing a piſcary, he ought to ſhew whether it 
be a common, free, or ſeveral'piſcary, R. Hard. 497. | 2 
So, whether it be appurtenant to a manor or mefſuage, c. for it 


1 ' 


is an intereſt, and nat an caſement, Hard. 407. 


O, a ny does nat belong to him who has the water, or a fiſhery 4 
ian. v. 11. „ "ove ET III 
A ferry is a franchiſe, which cannot be ſet up without the king's 
licence. . Hard. 163. „ . I DA I 8s : 
If it be erected by licence, another cannot erect a ferry to the 
nuiſance of it. Vide Action upon the . „ ans 1 
Thot it be upon his own ſoil. Cont. Hard. 163. But the reporter 5 
malet a u.. | 77 ba Edd ob 95 bf oc. 
ut he who has the-privilege of a ferry, ought to have a right to | 
the ſoil upon both ſides of the water ; for he' cannot land upon the 2 
ſoil of another, without his aſſent. Sav. 17. 
2 A 3 ought to be privileged, that he be not taken for a ſol- 
ler. „ OY Hos 8 8 8 
A common ferryman may be indicted, if he does not keep his ferry 
in good repair. Hurd. 169. r | 0 $þ 
So, an action upon the caſe lies againſt him, if he refuſes paſſen - 
gers, or takes exceſſive prices. Hard. 163. Adm, Carth. 191. 194. 
And it is ſufficient to ſay, that all the inhabitants of the town have 
_ uſed tranſire ad libitum. N. Carth. 191.11 1 ) | 


- 


— — cit er ́—— yet cen tt 


And it is no excuſe, that he built and repaired a bridge for paſſage, 7 
e But — 


155 R. Garth. 193. | ' 


W rien 
But an action upon the caſe does not lie, for not keeping his fer 
e damage, any more than for a common- wutjance. 
| Garth. 19 
Ut hire be an excluſive ferry from A. to B., it does not prevent 
ſons from going by any gther boat from A. directly to C., "tho' i it 
near B., provided it be not done fraudulently, and. as a pretence 
for avoiding the 97 en. gp V. Frank, . R. E E. 32 Ge. 3- 
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T4970 PLEADER. 
[a) The Advantage of Pleading. Fo 
[PHE fubſtantial rules of it are founded in ſtrong ſenſe, and in 
the ſoundeſt and cloſeſt logie; and ſo appear, when well un- 
derſtood and explained; tho', by being miſunderſtood and miſapplied, 
they are often made uſe of as inſtruments of chicane. D. per Ld. 
Mansfield. | Robinſon v. Raley, P. 30 G. 2. 1 B. M. 319. Dougi. 
666. R i Fry eos 
5 is the abſence of decided caſes, the books of entries and the re- 
turns of writs are the beſt authorities. By Afur/t J. Boothman v. 
Surry, B. R. T. 27 Ges. 3. 2 T. R. 10. 3 T. R. 161.}. N 

(Fieading is the formal mode of alleging that on the record, 
which would be the ſupport or defence of the party on evidence. By 
Buller J. Read v. Brockman, B. R. E. 29 Gee. 3. 3 T. R. 159. ] 

{And the uſe of pleading is to reduce the matters in litigation to a 
ſingle point. By Ld. Kenyon Ch. J. Douglas v. Patrick, B. R. T. 
36 Gs..3- 3 TAME 5 w OBO . 

{Pleadings were antiently pronounced by the counſel, ore tenus, 
and minuted down by the prothonotaries, and afterwards cntred of 
record in the Latin language.] 5 . 

It is one of the moſt honourable, laudable, and profitable things in 
our law, to have the knowledge of well pleading in actions real and 
perſonal. Lit. 5343423. *- | a 

Plea (from the Saxon ple or pleoh, i. e. furit actis) comprehends all 
_ every party to the action alleges in court. By. Nom. Lex. Verb. 

ea. | 0 | | 

And of this rolls are made. LF. A 

Antiently the writ was entred on a roll, and the tenant or de- 
fendant ſometimes might appear at the day given by the roll. 1 Sal. 


64. Vide pat. (B G.) 


Now there are only, the imparlance roll, on which are entred the 
declaration and imparlance. | 

The plea roll. | | F 81 
By rule, M. 1654, in C. B. the rolls of Eaſſer term ſhall be brought 
into the prothonotary entred and doggetted on or before the firſt day 
of Trinity term, and the rolls of every other term, ten days before - 
the eſſoign day of the next term, on pain of 105, for each roll want⸗ 
ing; the rolls of Zafter term ſhall be delivered by the prothonotary to 
the clerk of the warrants within ſix days, and of other terms before 
the eſſoign day, and the clerk of the warrants in five days ſhall de- 
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mow them — clexk of the eſſoigns . (Vide Rules ard Orders . 
B. 10, 11 
By rule P. 34 Car. 2. the rolls of Eafter term ſhall be brought i in 
by the firſt day of Trinity term, thoſe of Trinity term by Michaelmas 
day, thoſe of Michaelmas term by the'6th-of January, and thoſe of 
Hilary TY four dale before Eaſter. 1 ide Rules and Orders of 
"EB. By | 
By rule P. 5 W. & M. the rolls of Eafter term mall be brought 
in to the clerk of the effoigns before Trinity term, and of every other 
term before the effoign * of the next FP (/ "ide Rules and Orders 
of C. B. 113.) | 
And no roll ought tobe. ee hoſt. lerminum, without the leave 
of the court on motiom 1 Sal. 88. | 
By the . 36 Ed. 3. 150 all pleadings in the king's court, or any 
other, ſhall be de debated and en e in Eng fo, and eb in 
Ne 1 
And Be comprehends not. only that which is allowed] * grams 
marians, but alſo words of ſignipcation well known to the ſages of 
the law: as, meſſuagium, toftum, gardinum, &c. 10 Co. 133. a. 
So, the words newly invented with an AnglicbL. 10 Co. 133. a 
Vide. Abatement, (H 2.) Tin: upon the ſe, (G 4.) —Amendment, 
(D : 2.)— Obligation, (B 3. 5.) x | 
But an. addition in an ee 080. by Enghſb words will be 
well. 1 Sid. 101. Vide Indiiment, (G 1.) 
80, a return of a proceeding, in Engliſh, on a writ of. error to 
Berwick, where the entry ought to be in Bg , is good. K. 1 Sal. 


20 
"Kd %: the fe 4 6. 2. 26. all writs, proceſs, and 8 and 


proceeding thereon, all pteadings, rules, indictments, informations, 
inquiſitions, verdicts, records, patents, Sc. bonds, fines, c. and 
all proceedings relating thereto, &c. in courts leet, coutts baron, or 
any court of juſtice in England, or the Exchequer in Scotland, or which 
concern the adminiſtratiog of Juſtice, Oc. ſhall be in Engli ; only, 

and written in a legible hand, cloſe, in words, at length, and not 
abbreviated, on pain of 500. 

{The Engliſh notice to appear muſt be added to all common proceſs; | 
where the defendant is not held to bail, whether the cauſe of action 


do or do not amount to 10/. Lumley v. Fita, B. R. T. 37 Geo. 3. 


7 T. R. 337. J. 
So, by the ff. 5 G. 2. 27. and 6 G. 2. 14. in actions under 10 1. 


or under and above in Valet. 
But theſe acts extend not to the uſual cod of- writing numbers 
by figures, common „ names of writs, or technical words. 


File the fu, 6 ce 2. 14. ſect 5. 


LEY 


(B) Appearance, 
B 1.) What ſhall be. 


THE firſt act of parties in court is, that the deſendant appears to 


the proceſs againſt him. 
And the appearance is, when the defendant ſhews himſelf i in court, 


in perſon, or 15 his attorney ready to anſwer to the action. 4 
n f 


And he ought to enter his appearance by filing Amon Wo 
ſpecial bail when it is required. Pr. Reg. 40. 

| When ſpecial bail ſhall be required, vide Bail, (K 4 TY TI 

And therefore, the plaintiff cannot declare in B. R. until a committi« . 
tur of the party is made, or bail put in. 1 Kol. 581, h 10. 

[And nothing is a performance of the condition of the bail bond, 
but putting in bail above. 5 Bur. 2683.] | 

Nor, in C. B. till bail is put in, or r the party is brought into court 

by habeas corpus. 

But by the ,. 4 U 5 1 & M. 7 21. a declaration may be delivered 
to a priſoner or gaoler,, 
And by the /. 12 Ges. = 3 the . of action amounts not 
to 100. on affidavit of proceſs being ſerved, if the defendant appears 
not in four days (by. J. 5 Gee. 2. 27. in eight days) after the return, 
the plaintiff may file common bail, and enter an eee as if the 
defendant had appearcd. info 
So, if the attorney for the defendant, accept , 1eclaration "i the 
plaintiff's attorney, it ſhall be an Enes Ker. the WN Fr. 
R. 

15 he undertakes that he will appear,, aſter; a merit taken; outs it all 

be an appearance. Mod. Ca. 42. 

Ilf an attorney has undertaken to appear, the court will oblige him 
to do it, even tho“ he had no erer in the defendant. Lory- 
mer v. Hellifter, P. 126. Str. 693] ] 

But if the tenant or defendant be in court, and ſays that he will 
not appear; this is not an appefrance. 1 Kol. 5 80. J. 15. 

So, if the tenant in an aſſiſe makes defoue, and cater appears 
for him as his bailiff, and he comes into court and diſavows him 
' to be his bailiff, this is no appearauce;, for he comes for another 

| purpoſe, viz. to difavow his bailiff. 1 Rol. 580. J. 20. 

So, if the attorney accepts the declaration "for the defendant, if he 
approves of it ; it ſhall not be an arp, if he afterwards ſends 
back the declaration. Pr. R. 41. 

So, if before the writ iſſues, he: undertakes: that he will appear; it 

is wy an appearance, tho' the writ be afterwards ſhewn to him. 
42. 

80, # he undertakes, after is» writ is ſued out, but afterwards re- 
fuſes, he ſhall be compellable to enter an appearance, but it is no ap- 
pearance til it is entred. Mod. Ca. 86. 

So, it is not an appearance if it is not recorded; for, whether be 


2 or not, ought to be tried by the record. Bre. Default, 3 


R. Cro. El. (466. ) per tus J. Keilw. 180. 
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a a man abroad enters into a bond, conditioned for his appear- : 


ance in B. R. at his arrival in England, to anſwer any demand that 


may be made againſt him, by or on the behalf of A., the court, to 


prevent forfeiture of his bend, will admit his appearance, and direct 
him to enter into recognizance with ſureties to anſwer the demands in 
the Nur A black merchant v. Dorreil, T. 30 & 31 G. 2. 1B. MH. 
398.1 

In an action againſt A bailiff and commonalty, it is not an appear- 
| ance, if the bailiff appears without the commonalty z for they are but 
one corporation. 1 Kel. 582. J. 30. | 
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LA corporation aggregate cannot appear in aby other u manner chan 5 


: by attorney. Bro. Abr. tit. Corporation, 28.1 


Nor, in an action againſt huſband and wife, if the huſband appears 
without the wife, or Þ coritra; Vid poſt; (B 4. 10. 
Appearance cures all erfors and defects in proceſs. , Barnet, 163 ; 
167. 415. 424] J 
(B 2.) Where it dall be dd 1 


An appearance on a cpias in C. B. ſhall 5 entred in tlie a 5 
office, out of which it ĩſſued- Compl. Att: 3 | 

On an attachment of privilege it ſhall be entred in the temem - 
brance roll of the prothon out of whoſe office it iſſued. bid. 

By the f. 5 &6W.& M. 21. J 37. (and 9 & 10 Wh 3. c. 25. 
J. 33.) the defendant ſhall cauſe an appearance or common bail to be 
centred or filed in = days after the return of the proceſs, on pain 
of 51. to the plaintiff, for which * ſhall be awarded imme- 


diately, and execution taken out. 


By the f. 4 & 5 Ann. 16. the attorney for the plaintiff or 1 


mandant all file his warrant of attorney the ſame term he de- 


clares; and the attorney for the defendant or tenant the ſame term 
he pleads. 


(B 3-) How it man be enforced. 


If an action be againſt-an officer of a court, he ought to appear of 
neceſſity, otherwiſe he ſhall be condemned; for he is always preſent 
in court. 1 Rol. 580. J. 22. 8 H. 6. 16. a. 

As, an attorney ; for being upon record, hei is always preſent in 
court. 

So, a ſheriff upon his account. 1 Rol. a buy 

So, a man who is a priſoner in the ſame court. 8 H.6. 16. Bro. 
Default, 36. 

Otherwiſe, if he be a priſoner in another court. 1 Rol. 580. J. 29. 

And therefore, if ſuch a one be brought in by habeas cor puu, there 
is no occaſion for an appearance. Bro. Default, 33. 36. | 

By the f. 13 Car. 2. 2. { . 2. any, having — of perſonal action 
againſt a priſoner i in the Fleet, may ſue forth his original and have a 
habeas corpus directed to the wana to bring up the priſoner at a cer- 


tiain day in term before the _ of C. B. and put in a declaration on 


ſuch original againſt the priſoner preſent at bar, who ſhall be bound 
to appear in perſon or by attorney, and if he does not plead on a rule 

ven to be out in eight days alter appearance, judgment by nibil dicit 
Bal be entred _ him. | 
By the F. 4 6 5 V. & M. 21. if any be arrefted on any writ out 
of he courts at Weſtminſter, and detained for want of ſureties for his 
appearance, the plaintiff, before the end of the next term, after ſuch 
proceſs ſhall be returnable, may declare and cauſe a copy of a de- 
claration to be delivered to the priſoner or gaoler in whoſe cuſtod 
he is; and if the priſoner does not appear and plead, the olaintif | 
ſhall have judgment, as if he had appeared and ad x ſed to plead. 

[If defendant is regularly entitled to be ſuperſeded, (the order for 
bis being ſuperſeded having become abſolute two days before the end 


on a preceding term, ) yet is not actually ſuperleded, but remains 
-M 
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in cuſtody of the marſhal, and on the fifth day of next term, a de- 
Claration is delivered to him at the ſuit of another plaintiff, he is well 
charged. Hutchins v. Kenrich, T. 33 & 34 G.2. 2 B. M. 1048.] 
- 7 charge a defendant already in cuſtody with a new ſuit in 
vacation time, plaintiff muſt file a bill as of the preceding term, and 
then deliver or leave a copy of declaration as of preceding term, and 
make affidavit of it; there is no occaſion for habeas corpus ad reſponden- 
dum. Hills v. Kenrich, T. 33 & 34 G. 2. 2 B. M. 1048.] 

[A convict on an act working no forfeiture, ordered to be pardoned 
on condition of tranſporting himſelf, may on motion be charged in 
euſtody in a civil action, but not held to bail, nor have execution 
againſt his perſon; for that would prevent his performing the condition 
of his pardon. Coffin v. Gunner, T. 4 G. 2. Str. 873. Ld. Raym. 
| 1573 Foft. 61. 1 Will. 217. 4 T. R. 316. W 6 

[But the court will not take notice of the king's intention to par- 
don, tho' ſignified by the attorney- general. Macdonald 's Caſe, 1747, 


Foſter, 61.] | | | 


A priſoner, upon conviction for a libel, being in contempt upon 
an injunction in Chancery, may be charged with an attachment, at- 

torney-general conſenting. Baſket v. Rayner, M. 9 G. 2. B. R. H. 
170.1 | s | OR i 

Ta priſoner, on a charge of felony, may be charged with a /azitat. 
Daintree v. Fuftice, H. 9 G. 2. B. R. H. 190.] | 

If a man arreſted upon proceſs is bailable and can find ſurety, the 
ſheriff diſmiſſes him, if common bail is ſufficient, on the undertaking 
of ſome attorney of the ſame court to appear for him: if ſpecial bail is 
required, the ſheriff takes a bond with ſurety for his appearance at 
the return of the proceſs. | | 
By the ff. 13 Car. 2. 2. e. 2. the ſheriff ſhall not require a bond 
above the penalty of 40 J. for appearance upon an arreſt or proceſs 
out of B. R. or C. B., unleſs the cauſe of action be ſpecially expreſſed . 
in the writ. | | 3 | | 
After which ſtatute the clauſe of [ac etiam billz was inſerted in 
_ procein out , f 1 4 
And afterwards, by rule of court before North Ch. J., it was in- 
ſerted in proceſs out of C. B. Comp. Sol. 67. „ 

{ 4c etiam to anſwer in a plea of trover, and for converting the 
goods of the plaintiff; the cauſe of action is here ſufficiently ex- 
preſſed, to hold to bail under 13 C. 2. c. 2. Callaghan v. Harris, H. 
9 C. 3. 2 Will. 392. | 8 „ 

By the //. 12 Geo, 29. amended by 5 G. 2. c. 27. made perpetual 
by 21 G. 2. c. 3. if the cauſe of action amounts not to 10 l. or in infe- 
rior courts to 40 4. and now, by 19 G. 3. c. 70. to 10 J., the ſame 
as in ſuperior courts, the plaintiff ſhall not arreſt, but ſhall perſonally 
ſerve the defgndant with a copy of the proceſs, and if an appearance 
be not entred in four days after the return of the proceſs, on an affida- 

vit of ſervice filed, ſhall enter a common appearance, and proceed as 
if the defendant had appeared. | 3 | 
75 the. /. 5 Geo. 2. 27. if not entred in eight days. 

(If, on detendant's not appearing to a writ of Eafter term, plaintiff 
= _ bail as of Trinity term, the cauſe is out of court. B. R. 

1. 139. | 1 . | 1 
Vol. V. 8 U A - "Ta 


x 
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[The plaintiff cannot fle common bail according to the ſtatute afar 


the ſucceeding term after the writ is returnable. 2 T. R. 719.) 


[If the defendant be rightly named both in the writ of capias ad 


reſpondendum, and in the declaration delivered de bene eſſe, and im the 
- affidavit of ſervice of the writ, but not in the appearance entred by | 


the plaintiff according to the (ſtatute, this may, on application to the 


court, be amended. 3 Will. 49. 


( Notice to appear muſt be given with all proceſs ſerved. Dorne, 
94.3 
It muſt be given be fore nine at nicht, Barnet, 3 10.] 
1 the notice is directed to plaintiff, inſtead of deferidapt, it is 
faulty, 1 if the word next is omitted, or next inſerted inſtead of in- 
n. Barnes, 306. 308. 310. 409. 411. 419. 
[This is exploded; and notice is good — 48 inflant, next, or 
ear. Barnes, 425. 
lf the latitat be ſued out againſt the deſendent by one chriſtian 
name, and the alias by another, and the plaintiff afterwards proceeds, 
the court will ſet aſide the proceedings for irregularity. Ce. v. 
Barer, B. K. E. 30 Ce. 3. . 66. 
Ulf there is no notice ſubſcribed to the copy of the proceſs ſerved, 


it is irregular; but if defendant's attorney takes the declaration out 


of the office, and pays ſor it, it is a waiver of the irregularity. Mor- 
gan v. Luckup, P. 9 G. 2. B. R. H. 242.3 

FIf the defendant's name is not put to the notice at the bottom + 
 Latitat, | it is bad, and ſhall be quaſhed. Bebema v. James, T. 18 G. 2. 
od. 

Notice on the copy of proceſs muſt be to appear on the eſoign-day, | 
tho' a Sunday. Barnes, 293, 294, 295.) 

[Notice to appear on the quarts dic pet, is good. Sumner v. Brady, 
C. F. E. 31 Geo. 3. 1 H. Bl. 630.] 

If there is variance between the name in proceſs and in notice, 
proceedings ſhall be ſtaid. Barnes, 298. | | 
 {Afﬀdavit of ſervice muſt be made, or proceedings will be ſtaid. 


Barnet, 412.] 

15 date is omitted, if it is to appear before the king's juſtice, 
(inſtead of juſtices,) or not fifteen days between tgſe and return, ou | 
- ecedings ſhall be ſtaid. Barnes, 420. 426, 427.] 

[And where a rule to ſet aſide proceedings for irregularity, and to 
ſtay proceedings in the mean time, is obtained, the proceedings are - 
ſulpended for all purpoſes till the rule is diſcharged. Swayne v. 
Crammond, N. V 31 Geo. 3. 4 T. R. 176.) 

[lt is not neceſſary to ſhew defendant the original writ, but only 
to deliver him a copy. Per Curiam. Worley v. Glover, M. 4 G. 2. 
dtr. 877. Barnes, 302. 422.] 

[But if deſendant, 19554 with copy of proceſs, demand to ſee the 
criginal proceſs, and is refuſed it, it is not good ſervice. Semb. Ed- 
gar v. Farmer, T. 8 G.2. B. R. HI. 138. 

n debt, if it is above 10 /, there is no oecaſion to pt the notice 
to appear at the bottom of the proceſs, under the ff. C. 2. 1 Wi/: 
AX] | 
80, if che copy of /atitat ſerved is only- to anſwer 4., without 
ſaying | in a plea of treſpaſs, or Fong any cauſe of action, 1 | 

endant 
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fendant takes the declaration out of the office, it amounts to an ap- 
pearance, which is a waiver of the defect in the proceſs. Caſwall v. 
Martin, P. 10 G. 2. B. R. H. 369.] „ a | 
hut if the plaintiff's name is omitted in the writ, defendant may 
at any time apply to ſet aſide proceedings, for it is no procels at all; 
otherwiſe, if ſervice of writ is irregular only, for there he muſt apply 
as ſoon as poſſible after notice. Thompſon v. Browne, T. 10 & 11 
G. 2. Andr. 16.]- | EO TIN : „ 
llt it is doubtful whether the place where defendant was ſerved be 
in the county where proceſs iſſued, or not, it ſhall be deemed good 

ſervice, eſpecially if defendant * appear to any proceſs. 
Drew v. Marriott, T. 17 G. 2. Wilſ. 77-] wo 2 
[A bill of Middleſex ſhould not be ſerved in London, or elſe- 
where out of the 7 Middleſex. . Doug. 369. 1 T. R. 187. 
| Kelly v. Shaw, B. R. M. 35 Geo. 3. 6 T. R. 74. contra. ] 
[But it ſcems that a /atitat may be ſerved in any county. 1 T. R. 
2 court refuſed to ſet aſide a bill of Middleſex, which was to 
anſwer plaintiff in a plea of debt inſtead of treſpaſs. Barber v. Lloyd, 
B. R. T. 28 Geo, 3. 2 T. R. 513.] . 5 | 
CA defendant muſt not be ſerved with proceſs while he is attend- 
ing his cauſe at any of the.courts at Veſtminſter. 2 Str. 1094.) 
[Service of a writ at any time of the return-day, tho! after the 
court is riſen, is good. Hall v. Gatton, H. 2 G. 2. Moſs v. Powel, 
T. 11 & 12G. 2. Weyburn v. Neale, M. 19 G. 2. Maud v. Bar- 
nard, T. 32 & 33 G. 2. 2 B. MH. 812. FZ 
[Service of a latitat at eight o'clock in the evening of that day on 
which it is returnable, is good, tho' the declaration be leſt in the 
office in the courſe of the ſame day. 1 T. R. rat. OP nn 
[Service of a meſne proceſs on the return-day is good in C. B. as 
in B. R General Rule, F. 3G. 3. 2 WU. 373] 0 CE. 
[Copy of proceſs put through key-hole to defendant who knows 
the contents, good ſervice. - Barnes, 405. CO ee 
Copy ſent by letter, if defendant takes it out and reads it, is good 
ſervice. Barnes, 422.] | 
[Copy of proceſs tendred to defendant at his houſe, and left there, 
is good ſervice; Barnes, 278.] Sas © owe, 5 
© [Service of copy of writ, except what relates to other defendants, not 
good. Barnet, 405.] t 20M | "2 
[If proceſs is dated ſubſequent to ſervice, it is irregular. Barner, 
408] FVV ; 
[Service is good, tho! in a liberty and not by proper officer; but 


the party injured may bring action. Barnes, 404.7] =w_ 
[By 2 C. 2. c. 33. /. 22. every copy of any writ or proceſs that 
ſhall be ſerved on any defendant; ſhall, before the ſervice thereof, be 
| ſubſcribed or indorſed with the name of the attorney or ſolicitor, who 
ſhall be retained or employed by the plaintiff in ſuch writ or proceſs: ] 
| [But this docs not extend to the caſe of an attorney ſuing by 
attachment of privilege. 4 T. R. 275] Sons 1s 
Iso, if the writ is not directed to the ſheriff of any county, (yet 
advantage may be otherwiſe taken. Semb.) Barnes, 404.] . 
Service of ſpecial original is not ſufficient, it muſt be of proceſs 
+ l i e againſt 


—— 
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2gal the perſon ; or plaintiff may have pone and diſtreſs on his 4 


ginal. Bernes, 497. gi. ! * 

Original once uſed, (tho improperly, as by ſerving copy,) cannot 

: afterwards uſed. Barnet, 417. 1 

. [It appearing that the bill in a penal action had been taken off the 
file, the court permitted it to be Applied from a copy taken by the 

1 . Petrie v. Benſiad, B. R. M. 30 Ge. 3. 3 7. R. 
76. | | 5 


Appearance entred by plaintiff does not cure proceſs being ſerved 


pn a WIO! See Barner, 406. ] eee eee 
„Process directed to the ſheriff of Kent ſerved in the Cingue Porte, 
is bad ; it ſhould be fat. cap. to the conſtable of Dover Coftle. Barnes, 
422. ie. e>5- 5 - 3 th 1 74 4 | 7 | 
If an attorney, of B. R. or C. B. accepts a warrant, (or undertakes 
to appear, Med. Ca. 86.) or ſubſcribes a proceſs or warrant to make 
an appearance, and does, not enter an appearance accordingly, he 
ſhall be ſubſect to an attachment, or to be erazed out of the roll, and 
the, party cannot eountermand appearance after retainer. Ord. 
Compl. Att. 292, 2 33 
If the party afterwards countermands the warrant, the attorney 
ſhall be compellable to enter an appearance. Pr. R. 38, 1 
But if there are ſeveral defendants, the attorney is bound only to 
appear for ſuch of them as gixe him authority. Pr. R. 39. 1 Sal. 87. 
If, upon an arreſt, the ſheriff takes ſurety for appearance, and the 
party does not appear, the ſheriff may be amerced, on a rule being 
given to bring in the body; and ſo totes guoties. Comp. Att. 311. 
[The ſheriff takes bail at his peri]; and, on the common rule, he 
muſt either bring in the bedy, or juſtify good bail in court. Wolfe v. 
Collingwood, H. 23 G. 2. 1 IW ill. 262. WE: | 
lf the ſheriff brings defendant in perſon into court, they commit 
him charged with the cap. ad reſpond. Barnes, 392.] © 
„ {If defendant in cuſtody, at the ſuit of plaintiff only, has a /uperſe- 
deas, plaintiff cannot charge: him with a new declaration. Barnes, 


Fi defendant is in cuftody af ſuit of ſeveral plaintiffs, one may diſ- 


 Continus, pay coſts, and ſerve defendant in cuſtody with common ca- 


pras, and notice to appear, and ſign judgment for want of plea. 
Z 
But the uſual way is to aſſign the bail-bond to the party. Vide 
Bail. (K Shure: n 03 10555 —_ "BS: Z 

And now, by the ,. 4'& 5 Ani. 16. if, on an arreſt by proceſs 
rem the courts, at Heffminſter, the ſheriſf, &c. takes bail, he, at the 
requeſt and coſts of the plaintiff, ſhall aſſign to him the bail-bond, 


of g. by indorſing it under his band and feal in the preſence of two 
irc which may be done without ftamp, if ſtampt before put in 


ſuß; and if ſuch bond be forfeited, the plaintiff may ſue it in his own 
77 and the court may, by rule or rules of court, give ſuch relief to 
the, plaintiff or defendant in the original action, or to the bail, as is 
reafonable ; which rule ſhall be in the nature of a defeazance to the 


i Pi dhe bor l the caſe does not lie againſt the ſheriff for a 


n 


* 


** 0 1 f — — 


; .tor.Jig is compell-ble to accept bail by the. 23 H. 6. 
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K A. i does not take an aſſignment of the bail bond, but 
roceeds, by amerciament of the ſheriff, to enforce the appearance of 
the defendant, he ought to give 44. to the ſheriff to make a return of 
the writ, and if he returns cepi corpus, or readidit ſe, he ſhall give a 
rule to the ſheriff to have his. body on pain of 40 xv. ; and if he Has it 5 
not; he may have an habeas corpus, upon which the ſheriff can return | 
nothing, (if he has not the body,) but languidus in riſond, and then 
ſhall iſfue a duces tecum licet languidus; if the ſheriff does not return 
the habeas corpus, he ſhall be amerced ; and fo 7ofies guoties, and the * 
| amerciaments may be eſtreated into the crown office, and from thence 
into the Exchequer. Compl. Att. 311. Vide Bail, (K 5.) __ 
But after the eſtreat of the amerciaments, they may be compoutided . 

or diſcharged, upon motion in the Hæcheguer, and a certificate of the | 
_ plaintiff's attorney that the debt is ſatisfied. 1 Sal. 54. | 


— 


(B 4.) In an action againſt huſhand and wife. —[Service of huſband 
good for both, and plaintiff may enter appearance for both. Barnes, 
0H. 412. . | = | 
l In L gy 7 againſt a huſband and wife, if the huſband be taken on 
the capias or exigent out of g. R., he ſhall remain in priſon till bail 
given for himſelf and his wife. 1 Rol. 583.1. 7. 20. 1 Sal, 115, _ 
So, if he appears on the exigent. 1 Kol. 583. I. 5. R. Cro, EI. 
o. | | | 
= if he appears on the original, 1 Rol. 583. J. 15, _ 5 2p 
So, if the huſband is arreſted on a /atitat, 1 Rvol. 583. J. 30. 
Pr. Reg. 66, 8 5 . f PEN 
And if. the huſband be an attorney, Sc. he cannot appear in 
perſon and put in bail for his wife, but he ought to put in bail for 
: bimſelf and his wife; for he ſhall not have privilege in an action 
againſt him and his wife. R. 1 Rel. 580, J. 45. Vide Attorney, 
17. e 
\ 80, 0 the action be againſt huſband 
Cro. El. 118. 1 Lea. 138. OA 5 | 
So alſo, in an action againſt huſband and wife in C. B. if the 
huſband comes in upon the copias or exigent, he muſt put in bail for 
his wife, Bro. Default, 7. Bro. Baron and Feme, 5. 8. 37. 1 Rol. 
533: J. 10. cont, for a ſuperſedeas ſhall go for the huſband, and he 
all go without day; for he cannot anſwer without his wife, and 
proceſs ſhall continue againſt her till ſhe be waived. - R. acc. for the 
appearance of the huſband ſhall not be recorded, nor a /uperſedeas 
allowed for him, till he gives an appearance alſo for his wife. 1 Leo, 
Lo. Gro. Ah 11s Re Hob: 19d. 
So, if the huſband be taken on a capias or exigent. Bro. Baron 
and Feme, 1. 19. X. Cro. Car. 58. , i 
30, if tlie huſband be 6utlawed and ſue a charter of pardon and a 
cine facias upon it; it ſhall not be allowed without his wife. Bro. 
Baron nud Feme, 10. 19. R. Cro, Car, 9. ; 
| _ So, in an action againſt huſband and wiſe, if the huſband appears 
by attorney, he ſhall enter an appearance for both. 1 Brewnl, 46. 
Mod. Ca. 86. 1 Sal. 115. | 2 | 
[But in C, B. it is ſaid, that - huſband and wife be joined in 


and wife as executrix, X. 
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the writ, and the huſband'enter an appearance for himſelf only, the 
plaintiff cannot afterwards ſign judgment for want of a plea, without 
making a demand of a plea, Clark v. Norris, C. P. E. 29 Geo. 3. 


1 H. Bl. 235. J 


80, if he gives bail, he ſhall give it for both. Mod. Ca. 17% 


1 Vent. 49. 1 Sal. 115. 
In an action againſt huſband and wife, if the wife be en on the 


copias, and not the huſband, an exigent ſhall iſſue againſt the huſband, 
et idem dies datus to the wife. Bro. Baron and Feme, 1. But it is — 
that the wife ſhall go without day. Bid. 10. 11. Vide paſt. (B 10.) 
R. 2 Cro. 445. Cro. Car. 58. Hut. 86. Semb. 1 Vent. 49. 
2 if the wife renders herſelf on the exigent. Cro, Car. 58. 
| ut ” 
So, if the huſband was ties in cuſtody, and the wife is taken, 
and non aft inventus returned for the huſband ; the wife ſhall be diſ- 
charged upon common bail, and other proceſs ſhall go againlt the buf- 
band with an idem dies to the wife. R. 1 Sal. 11 [3 

If the huſband and wife are both taken upon the capias, the buſ- 
band only ſhall be committed, if he does not give bail for himſelf and 
his wife, and the wife ſhall be diſcharged. Adm. 1 Lev. G Semb. 
cont. '1 Vent; 49. Acc. 1 Lev. 216. 

If the Huſband on the exigent be returned outlawed, the wife ſhall 
go without day, for the Proceſs 1 is determined. Cre. Car. 58. Hut. 
86. | 

If the proceſs continues till the huſband i is outlawed, and the wife 
waived, and ſhe be taken upon proceſs, and the outlawry of the wife 
is pardoned, but of the huſband not, ſhe ſhall be diſcharged from her 
 irnpriſonment. Dy. 271. 5. 1 Sid. 21. 
' Tf the huſband be taken, or renders himſelf on the exigent, and the 
wil As returned waived, the huſband ſhall go without day, __ 


If oe be huſband and wife are both taken, the wife ſhall be diſcharged, 
tho the action be againſt them for the debt of the wife dum fola 
and the was firſt in cuſtody. R. 1 Lev. 210. 

So, if both are taken in execution. K. 1 Leu. JI. 

But if there be judgment againſt a woman, who afterwards marries, 
execution goes againſt the wife only, and he ſhall be in execution. 
R. 2 Cro. 323. 2 Bul. 80. 

So, in B. R. if the wife be arreſted and not the . the 
huſband is not compellable by the courſe of 57 3 to appear ſor 
himſelf and his wife. Per Cur. 1 Rol. 583. / 

So, in B. R. where the huſband is compeliable by the courſe of 
the court to appear for himſelf and his wife, it is in the election of 
the court whether he ſhall be compelled to give bail for his wife; 
for all bails are in the diſcretion. of the court. R. 1 Ret. . 1 22. 


(B 5.) At what Time the Appearaiice ought, to be. 


10 5.) Mt the day of the return of the writ.) The defendant t 
to 7 regularly, at the return of the writ. or proves.” * L. 


| Fand 2 bill of M. 222 may be returnable the ſame da that it is 
| ſued out. Oxlade v. Davidſon, B. R. E. 32 Gee. 3. 4 7. . 
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And if he does not appear at the returd of the ürſt proceſs, he 


may at the return of any ſubſequent pfoceſs. „ ; 
By rules upon the ff. 4&5 V. M. 21. if a declaration be delivered 
to a priſoner, according to that ſtatute, before Menſ. Paſs or Craft. 
Animar., and affidavit of it filed with the proper ſecondary, the dee 
fendant ought to enter his appearance with the proper officer within 
ten days after Eaſfer or Michaelmas term, otherwiſe upon a rule given 
to appear and picad, to be expired in eight days, and to be given af- 
ter the proceſs upon which he was taken is returned, and on A copy 
of the affidavit produced to the prothonotary, and a certificate that 
no appearance is entred, judgment ſhall be ſigned againſt the defend- 
ant. Vide poſt. (C 4.—E 41. —(Vide Rules and Orders of CF 
So, if a declaration be delivered in Hil. or Trin. term, or upon or 
after Menſ. Poſ. or Craft. Animar. in Eafl. or Mich, term, the de- 
fendant ought to enter his appearance within two days before the 
elloign- gay of the next term, Vide Rules and Orders of C. B. 115. 
So, in replevin, if the proceſs continues till a p/uries iſſues out of 
Chancery, upon which the ſheriff returns in bank, property claimed, tho“ 
no day is given by this writ to the parties, but to the ſheriff to cxcuſe 
his contempt in not executing the writ before, yet the parties may 
appear; otherwiſe, there would be a great miſchief; for there is no 
other ſubſequent proceſs. R. 1 Rol. 581. J. 40. Dub. Dy. 246. 4. 
So, if a pluries was returnable in Micb. term, and nothing is 
done till Eat. the parties may then appearif they will. 1 Rol. 58 1. J. 50. 
So, if after a pluries, upon which the ſheriff does nothing, an at- 
tachment iſſues to the coroners againſt the ſheriff, and they retura, 
that the ſheriff is attached, but they cannot have view of the cattle, 
for which ſhall iſſue a diſtriugas vic. and ⁊uithernam of the defend- 
ant's cattle; the defendant may appear on the vithernam. Cont. 
Bro. Tour. 70. 82. Acc. Dy. 189. a, S 
Tho" the very day of the return of the writ be the day for ap- 
pearance. Dy. 269. 6. . | 5 
| Yet, it is ſufficient, if the defendant or tenant appears on the guarto 
die PPh. Co. L. 5. 4. | | | 
It the attorney does not enter common bail before the end of the 
term in which he appears, he ſhall be put out of his office, Ruled 
I Rol. 372. "Bs 
By the . 5 & 6 V. 3. 21. and gy & 10 V. 3. 25. % 33. the 
qefendant ſhall cauſe an appearance or common bail to be entred or 
fled within eight days after the return of the procets on which he is. 
arreſted, on pain of 5. to the plaintiff, for which the court ſhall 
award judgment immediately, whereou the plainziff may take cut 
_ Execution, . 5 > 
And if ſeveral defendants are arreſted, and one of them appears, 
and the others do not enter their appearance within eight days, judg- 
ment for the 5/, ſhall be given_againlt him who docg not enter his 
appearance. Per C. B. Pof. 8 Am. cs 2 
But if none of the defendants enter their appearance within eight 
days, judgment ſhall be againit all only for one 5/. for they may ap- 
pear. jointly, and it ſhall not be intended they would do otherwiſe. 
R. in C. B. Paſ. 8 Ann. © . 3 
[ [Defendant has eight days to appear to common capiat, tho' the 
E „%% demand 
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demand is above ro/. and e muſt in all caſes be given, Barnes,.. 


2242. 245. 300-] Jos 


(B 6.) When ar the day by the roll.] And if the ſheriff does not 
return his writ, the defendant may appear gratis by the roll, if he be 
5 2 danger, otherwiſe to Joſe his inheritance. 1 Rol. 582: J. 10. Co. 

- Ihe We”, | | 18 
As, in a /equatur ſus periculo againſt a vouchee, he may appear, 
tho* the writ is not returned; for otherwiſe he will lofe in value. 

1 Rel. 582. J. 12. Bro. Journ. gg. 1 

So, in a pracipe quod reddat, &c. Bro. Fourn. 1. | 
So, in an appeal. 1 FH 155 
So, where the defendant is to have corporal pain if he does not 
appear. 1 Rel. 582. J. 22. Bro. Four. 48. 51. 64. 93. Bro. 

Averment cont. Ret. Vic. Co. L. 135. a. of | 
So, where a defendant gives a bond or ſurety for his appearance, 
he fhall appear, tho' the writ be not returned; and there ſhall be a 
ſpecial entry upon the record, 7hat he appears for the indemnity of him- 
felf and his bail. R. 1 Leo. go. [Vide1 Wilf. 39.]J © 

x» if the court does not fit, or the juſtices do not come. 
I 90. | 5 

"Aud the antient courſe was to enter the writ upon the roll, and 
then the defendant might appear at the day by the roll. 1 Sal. 64. 
So, where the defendant will have other damage, if he does not 
appear, he may appear at the day by the roll: as, in treſpaſs, after 
an exigent awarded, the defendant may appear at the day by the roll, 
| * tho' the exigent be not returned. 1 Rol. 582. J. 5. 
So, to a return of withernam in a hom. replegiando. Sul. 58 3. 
9O, in an audita quereld, if it be returned nihil, Jr. 1 Nel. 582. 


| 85 in debt, if it be not returned, for fear of a capias. 1 Rol. 582, 
L. „„ „ vs od 1 
Or, if it be returned nihil, &c. 1 Rel. 582. J. 40. 3 
But the plaintiff is not obliged to count againſt him, when he ap- 
pears gratis at the day by the roll to an original. 1 Rel. 582. J. 39. 
Bro. a 13. 25. Bro. Averment cont, Ret. Vic. 10. 28. 88 
Yet if the ſheriff returns nihil, Ec. and the defendant appears con- 
trary to the return of the ſheriff, the plaintiff is bound to count againſt 
him. Semb. Bro. Averment cont. Ret, Vic. 1. 11. Bro. Default, 67. 
hut where the defendant will loſe nothing, he eannot appear at the 
day by the roll, if the writ be not returned; as, if a defendant out- 
lawed be pardoned, and ſues a fcire facias againſt the plaintiff, which 
is not returned; the plaintiff ſhall not appear at the day by the roll, 
= he * nothing. 1 Rol. 582. J. 15. Bra. Averment cont. Ret. 
Vic. 20. 255 
So, in a ſcire facias againſt the garniſhee, he ſhall not appear at the 
day by the roll, if the ſheriff returns nibil, Sc. for he ſhall loſe 
nothing, 1 Rel. 582, J. 27. To „ 
So, in error, if the ſheriff does not return a ſcire facias, or returns 
a tard?, c. Bro. Jour. 48. Bro. Default, 64. tia | . 
So, in a ſccond deliverance, Bro. Averment cont. Ret. Vic. 28. 
So, where the defendant will loſe nothing but iſſues. Bro. Auer- 
ment cont. Ret. Vic. 13. Semb. cont, 21. Acc. Bro. Default, 41. 
| | 5 | 13 BAS, © + 4 * 83 bi 7 N Conf, . 
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| Cant. 64. And it is ſaid cont, that the defendhut may appear it the b 


by the roll when he ſhall loſe iſſues. Co. L. 135. 4. 0 
ws: 5 the defendant may appear at the day by the toll, when he will 


| have damage otherwiſe, tho“ the writ was not ſerved : as, if a man 


ſues execution on a ſtatute, and the conuſor ſues. an audita quereld 
upon the acquittance ob the conuſee, which is not ſerved, but the 
conuſee prays execution; he ought to anſwer to the acquittance at 
the Gy by the roll, tho” the audita querel4 was not ſerved. 1, Kal. 
; So, A audita quereld after releaſe of a judgment in treſpaſs. Cont. 


Bro. Four. 51. Semb. acc. Bro Averment cont. Ret. Vic. 2 


So, in a ſcire facias upon a recovery in annuity where nit is re- 
turned, the defendant may appear at the day by the roll; for other< 
wiſe, upon the firſt nihil there ſhall be execution againſt him. Bro. 
Averment cont. Ret. Vic. 20, 21. GS 4 8 

80, the defendant may appear, if the ſheriff returns the writ zards. 


1 Kol. 582. J. 20. 


Or, if he returns nib:/ per quod ſummoniri poteſt. 1 Rol. 582. 1.35. 
Or, mandavi ballivo qui nihil inde fecit. 1 Rol. 582, J. 43. $14 
So, if he returns non eff invent. Bro. Default, 17. 

Or, languidus in priſend. Bro. Four. 2. 


(B 7.) When a Man, who appears to one Proceſs, ſhall anſwer | 
„ | OE -:.- 15 | 


If the defendant be taken on a capias, and comes in by cepi corpus | 
to one writ, and has a day by diſtreſs to two other writs, he ought 
to anſwer to the writs in which he has day by diſtreſs. 1 Rol. 580. 


So, if he comes in on a cepi corpus, he ought to anſwer to an action 


of another perſon there er 1 Kol. 588. J. 30. 


eas corpus out of the Fleet to C. B. 

be ſhall anſwer to an action there depending. 1 Kol. 588. J. 35. 

Vide ante, (B 3.) 5 I | "73 : 

F SO, it he be brought in by habeas corpus out of B. R. 1 Rol. 588. 
40. | . x : 


So, if a man be brought in by / 


(BS.) When not. . 

But if the defendant appears gratit to one action in B. R. he need 
not anſwer to another action there depending. 1 Rel. 580. /. 35. 

So, if he appears on a habeas corpus upon pretence o privilege, he 
need not anſwer to an action there depending againſt him; for he 
ought to be diſcharged or remanded. 1 Rel. 588. J. 45. 

So, if he appears to a bad proceſs, as to a caprar, where a diflrine 
gas Bes, and no cupiat, he need not anſwer. Bro. Default, 11. Cont, 
fer Needham, Bro. Four. 36. | os WS as My HI 


(B ) When one Defendant, who appears, ſhall anſwer without. 


. the other. | ; e 
In perſonal actions againſt ſeveral, if one defendant appears, and 
Be er r geen he who appeary. hall make guſorer withour 


- 


And 
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And if one only appears and files bail, and the other not, and the 
plaintiff proceeds againſt both, it will be error. R. 2 Rel. 46. _ 
But, if bail be omitted by: the other, thro?  covin, it ſhall be 


amended. 2 Kol. 46. : 
So, in ejectment of ward, or raviſhment of ward ; i thoſe a are in 


the nature of treſpaſs, 1 Rel. 589. J. 15. 
(B 10.) When not. 


But in all real actions where the proceſs is by attachment and 
diſtreſs, if one appears, he ſhall not be put to anſwer till the other 
alſo appears (except where the proceſs is determined againſt the 
other); for he who does not appear ſhall not loſe his freehold by the 
plea of the other. 1 Rol. 589. J. 35. 

As, in a quad permittat againſt two. 1 Rol. 589. J. 40. 

So, in a præcipe quod reiddat againſt two, the one who appears ſhall 
not be put to anſwer till after the return of the grand * 1 Rol. 

89. J. 
, 80 2 debt againſt huſband and wife, if the huſband appears, and 
the wife makes default, the huſband ſhall not be put to anſwer, but 

the procefs {hall continue agaiuſt the wife, and idem dies be given to 
the huſband. R. 1 Rol. 589. J. 30. Vide ante, (B 4.) | 
Zo, in treſpaſs againſt huſband and wife. Semb. cont. 1 Rol. 58g. 
J. 20. But there the proceſs was diſcontinued againſt the wife. _ 
So, if the wife appears and the huſband makes default, ſhe ſhall 

not anſwer without her huſband. 1 Ro. 589. J. 27. .1 Sal. 115. 

© © So, if the huſband is outlawed and the wife waived, and the wiſe 
zs taken and produces a charter of pardon, the pardon ſhall not be 
allowed ; for ſhe cannot have a /cire facias without her huſband againſt 
the plaintiff to force him to declare againſt them, and * rd is 
conditional f fare? recta in curia. R. Dy. 271. b. 8 

But, if proceſs be againſt huſband and wife, who appear on the 
exigent, but the huſband refuſes bail for himfelf and his wife; the 
wife alone may make an attorney to — for her, to avoid being 
waived. Dy. 271. 6. in marg. 

3 there 1s proceſs againſt two, on a joint cauſe of action, and one 
only appears, the other muſt be outlawed before there can be further 


procecdings. Edwards v. Carter, M. 8 G. Str. 473.1 


(B 11 0 Pefault of Appearance. 


If the vlaintif or demandant, tenant or deſendant, does not appear 
in court at the return of every _ or at every continuance, it 
ſhall be a default. Co. L. 259.6 

And the general rule is, chat, where by the writ each party has 
a day in court, and the defendant may be damnified by not appear- 
ings he may appear and demand the plaintiff, and this even tho the 
writ be not returned as on a capias, exigent, or diftringas, or recordari 
facias loquelam. 1 T. R. 373.) 

Or, if he docs not * = efloign when he may ; for that excuſes 
his appearing till the day to which the eſſoign is ig | 

Default may be before or after appearance. 

It default be before appearance in all præcipe quel r „2 grant 
rape Oy” and at the return, if the tenant does not fa na oy * 


- 


N „ nn 2 
his default, he ſhall loſe the land. Mod. Ca. 4. Tut. 861. Vide 
* D . ; 4 [8545 * | 
8 7 he = not ſave his default at the return of the grand diſtreſs; 
where proceſs is by ſummons, attachment, and diſtreſs. Yide Mad. 
Ca. 8 | 


Default after appearance is, where the tenant or defendant does 
not appear at the day given by the court, or at any return of meſae 
. proceſs. „ A x „ 

If he appears, and afterwards being demanded by the court the 
ſame day, will not appear, it will be a departure in deſpite of the 
court, upon which there ſhall be judgment againit him immediately. 
Med. Ca. 8. . „ ä „ 

So, if the demandant imparls generally, and the defendant does 
not appear at any time when he is demanded in the ſame term, it 
ſhall be a departure in deſpite of the court; for the whole term is 
but one day. Sho. 22. 66. 1 | | 7 

So, if an imparlance be to a day certain in the ſame term, and the 
"defendant does not appeat at the day. Mod. Ca. 8. Sho. 66. | 

' So, if the tenant makes default at the return of the proceſs, or ; 
day given by continuance to another term, in all precipe's quod reddat, 
a petit cape goes, and if he does not then ſave his default there ſhall 
be judgment final. Med. Ca. 4. 3 „ 

, the demandant may waive the default and proceed by other 
proceſs. Mod. Ca. 4. 1 Sal. 217. Mie. 
' So, in a pracipe quod faciat, &c. there ſhall be a diſtringat ad audi- 
endum judicium. Mad. Ca. 8. | | 
| So, in annuity ; for tho' it be a perſonal, in the proceſs it parti-- 
cipates of the nature of a real action. Med. Ca. 8. | 

But, in all perſonal actions, upon a default after declaration, before 
iſſue, there ſhall be final judgment againſt the defendant. Mad. Ca. 8. 
Sho. SF. 1 Sal. 216. . 
| $0, after iſſue upon the ſecond default, by the ,. Marlb. 13. and 

VP. 2. 27. K. 1 Sal. 216. 75 1 ä 


* 50 Of what ger it ſhall be.) When a default ſhall be excuſed, 
infra. | | 4 1 
When the default of one ſhall be the default of another, when 
the nonſuit of one ſhall be the nonſuit of another, wide poft. (X 5.) 
7 the plaintiff ſhall be nonſuited upon his default, wide poſt. 
(A 1, Oc.) "ER 1 \ig 
When an inqueſt ſhall be taken by default, vide Engueſt (KJ ). 
When judgment ſhall be on default, wide poff. (V 1.) for judgment 
on default in perſonal actions: and vide ante, (B 11.) for judgment 
in rea] actions and in proceſs. | Be bj 
The tenant may fave his default by waging his law of non-ſum- 


mons. De quo wide Abatement, (H 53.—l 26.7) 
Or, by excuſe, that he was in priſon, _ 
By tempeſt, inundation of water, or bridge broken. 
. 4 , 34. 2 5 perſona} actions the defendant can never fave his default. 
d. 277: | | . 


B 
| 

' 
B 
| 

4 
1 


ME: LEADER. 


(C 1.) To whom à Declaration ſhall be delivered. - 55 


. belt vet, after the appearance of the parties, &c, is, that 
Z the party ſuing ſhall count. 75. H. J 10. % . 


# s + 2 4: dE FAT Lo * ne en 
In B. R. the courſe is, that the plaintiff's attorney delivers his 


3 
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declaration to the defendant's attorney, who makes a. copy of it, 
and then re-delivers it, when his anſwer is required. Comp. Att. 


314. 


fendant may be found, he may deliver it in the prothonotary's office. 
2 Mod. Ca. 379. 3 f 3 : 2 
Ik is not ſufficient to ſtick up a notice of declaration in the office, 


if the defendant's laſt place of abode is known, for it ought to be 


In C. B. the plaintiff's attorney makes a copy of the declaration, 
and delivers this to the defendant or his attorney. (Jide Comp. Ait. 


And, if he does not know where the attorney or clerk of the de- 


ſerved there. Helen v. Culliford, C. P. H. 38 Geo. 3. 1 Bi. & 


Pull. Rep. 214.4 


Or, if the defendant's attorney refuſes to pay for the declaration, 
a delivery in the office with notice to the attorney, is ſufficient, 


207 -* 


Un B. R., on ſpecial or common bail fled, and notice | given, 
plaintiſf's attorney ſhall deliver declaration to defendant's attorney, 


- who ſhall pay for it; if he refuſes to pay, or his habitation is not 
known, plaintiff's attorney may leave it in the office with the clerk 


of the declarations, and give notice : and ſuch delivery is good from 
the notice, General Rule of Trin. 11 G. 2 Ld. Raym. 1407.] 


lt is irregular to file a declaration in the office when the defend- 
ant's place of reſidence is bags to the plaintiff. Oldham v. Burrell, 


. 26.] 


B. R. M. 37 Ge. 3. J T. 3 5 | 
[Plaintiff cannot ſign judgment for the defendant's refuſing to pay 


44. for the warrant of attorney when the copy of the declaration is 
delivered to him. O'Neale v. Price, B, R. T. 31 Geo. 3. 4 T. R. 3706] 


| [Notice of a declaration left in the office muſt ſpecify the nature 
of the action in technical terms; if not, judgment ſhall be ſet aſide. 
Graves v. Wiſe, T. 31 G. 2. 2 Will. 84}. . | fl 


| © [lt is well delivered only from the time of notice. Barnes, 227. 


[If a declaration de bene ee be left in the office, in a caſe where 
ſpecial bail is not required, perſonal notice is neceſſary; but in bail- 
able caſes notice to defendant's attorney is ſufficient. 2 Bl. 725,] , 

And by the f.4& 5 V. G M. 21. if the defendant be detained 


: in priſon for want of ſureties for his appearance, the plaintiff may 
cauſe a copy of the declaration to be delivered to the priſoner, ar to 
the gaoler in whoſe cuſtody he is, &c. 3 


1 


80, by the fl. 8& 9 W. 3. 27. if the defendant be a priſo jer in 
the Xeet, the plaintiff, after filing or entring a declaration 'with the 


proper officer, m ay deliver a copy of ſuch declaration to the defend · 


ant in any perſonal action, or to the turnkey or porter of the Heri 


priſon, &c. "= 
So, if the defendant be in cuſtodia mareſchalli, the plaintiff may file 


@ bill, and then deliver a declaration to the turnkey, 1 Sal, 345. du 


PLE ADER. - = 
Cf Jefendant ſerved with proceſs whilſt at large, becomes after 
wards priſoner, the declaration muſt be delivered to the turnkey. 
Tt: FL declaration, and not a copy, muſt be left at the priſon. | 
Barnes, 434-] we : 0 £ p 5 „ Fs 3 
lf che declaration is not delivered to the turnkey, (defendant voy 
in priſon,) a /#per/edeas ſhall be granted, tho the declaration was le 
in the office. Greenhouſe v. Clever, M. 8 G. Str. 494] © 
hut the declaration need not be delivered to a priſoner perſonally, 
or to the gaoler, unleſs where he is in cuſtody at the ſuit of the /ame 
| plaintiff for the /ame cauſe of action on which he was arreſted. 1 T. R. 
2 defendant who has ſurrendered on the fugitive- act cannot be 
charged with declaration. Barnes, 380.) 
f [Defendant is arreſted by plaintiff, as executor, who finds his 
action wrong, makes a new affidavit for bail, and charges defendant ' 
with new declaration in his own right; proceedings ſhall be ſet aſide. 


; Ik it be in the vacation, he ought alſo to make an entry in the 
"2 marſhal's book at his office. 1 Sal. 345. 5 | 


If the copy of the declaration delivered varies materially-from the 
original, that ſhall not be to the prejudice of the defendant, but of 


* 


at the ſuit of huſband and wife. Barnes, 337-] | 5 


ney, before his appearance is entred with the filazer. By.Rule, P. 


on common bail. Mod. Ca. 11212 


— 


{If there is a treaty between plaintiff and defendant, he is not 
abliged to declare. within the two terms. Walter v. Stewart, T. 
13 C. 3. 3 Wil. 455-] 4 5 8 e 
Aud if he gives bail, after the return of the proceſs, and not upon 


. peers — Ty re a ret We DEA SSs ea no ts SH. > RAE. > os Ris. 
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the urn he cannot by rule oblige the plaintiff to declare before | 


Mod. Ca. 21. 

So, if a priſoner eſcapes, and be afterwards committed on he 

oF: 1 Ann. ſeſſ. 2. G. the plaintiff may declare againſt him in two terms, 
otherwiſe the defendant ſhall be diſcharged. Mod. Ca. 22. 2 Med. 


Ca. 306. 
[A plaintiff need not ede againſt a priſoner until the end of the 


term next after the return of the writ, even tho there was time in the 
term in which the writ was ſued out to have made the writ return, 


able in that term, and it be not in fact made returnable until the next 
term. Richardſon v. Richardſon, B. R. H. 36 Geo. 3. 6 T. R. 547.1 
But if a rule be given, and the plaintiff does not declare the ſame 
term, the defendant, after demand of a declaration, may enter a 
nonſuit when the rule expires. Vide Rules and Orders of C. B. 23. 
t defendant brings habeas corpus, and puts in bail in Trin. term, 
and plaintiff does not deliver declaration till Hil. following, deſend- 
ant's attorney is not bound to accept it. Hutten v. Stourbridge, 7. 
11 G. Str. 631.] 
[Declaration by the bye cannot regularly be delivered after the | 
dern, in which the writ is returnable. Barnes, 346.] | 
lf after a plea in abatement the plaintiff enter on the roll quod billa 
caſſetur et defendens eat fine die, he may at any time during the ſame 


term in which the writ is returnable deliver à declaration by the bye 


againſt the defendant. Milles v. Andrews, B. R. E. 34 Geo. 3. 


5 T. K. 634. 


[A plaintiff in a qui tam action cannot declare by the bye before | 
he = declared in chief. Delves v. Strange, B. R. H. 35 Geo. 3. 
3 5 

LA plaigtif cannot declare by the bye e before he foi declared in 
chief. Tetherington v. Golding, B. R. 37 Geo. 3. 7 T. R. 80.) 

Declaration againſt priſoner in county- goal may be * 125 time 
NY ts rule to plead. Barnes, 372-] ! 
© [Delivery in priſon on Sunday is goode Barnet, 387. 1 | 

[Defendant is ſuperſedable for want'of declaration, plaintiff dif. 
continues, charges defendant ſtill in cuſtody with new writ on the 
old cauſe of action, he ſhall have fuperſeieas on common appearance. 


Barnes, 396.] - 
[If defendant, raperodable, has applied for one, and aſter ſum- 


mons ferved, plaintiff, delivers declaration, ſigns judgment, and 


charges defendant in execution, all ſhall be ſet aſide. Barnes, 400. ] 
[Two defendants, one in priſon, the other abfconds, and pro- 


'exedings to outlawry are going on, the court will grant time to de- 


elre. Barnes, 401.] 
[A declaration cannot be delivered againſt one of two defendants 


70 both appear, or one appear and the other be outlawed 2 Bl. 


59]. 
Tf Phe delivery of: a Secktarion i in B. R. to a prifoner i in the Fleet 
does not prevent a ſuperſedeas. Barner, 402 ] | 1 5 


(C 3.) E B. R.] In BB. R. „if the defendant eim perſon, | 
the plaintiff ought to declare within three days after A C. 


tt. 31*. C. Set. 503: Han. Int. 2. 


By the 2. 8 Fi. 2. if the * was arreſted, or andeared he 
the. 


% * 
o 
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the return of the /atitat, alias, or pluries capias out of B. R., and put 
in bail according to the courſe of the court, the plaintiff not declar- 
ing in three days after, the judges at diſcretion, as they. fe default 
in the plaintiff, ſhall award coſts to the defendant, to be recovered. 
M 420 by the ſame flat. if arreſted or attached on a ſuit in the Mar- 
fhalſea, courts of Londen, er other city, borough, Sc. in any per- 
| "fonal action, the plaintiff ſhall put in a declaration in three days after 
bail or appearance, if the court have continuance de die in diem: Wn 
not, at the next court (unleſs ſurther day be given by the court); 
_ otherwiſe the court ſhall award c6ſts to the defendant to be recovered 
by action of debt, Dc. in any court of record. pic ep 
If the defendant appears, and the plaintiff does not declare, he 
| ſhall be nonſuited. Bro. Default, 13. 353 
By the ff. 13 Car. 2. 2. /efſ. 2. if the plaintiff declares not againſt 
the defendant (arreſted on proceſs out of B. R., wherein the cauſe of 
action is not particularly expreſſed, and where the defendant. is, bail- 
able by the „f. 23 H. 6. 9.) in ſome perſonal action or in ejetment, ' 
| before the end of the term next after the defendant's appearance, a 
nonſuit ſhall be entred againſt the plaintiff, and the defendant ſhall 
have judgment to recover coſts, to be taxed and levied, as coſts by 
the „f. 23 H. 8. 15 ff r__ 
This ſtatute extends to all caſes. ' Oldham v. Burrell, B. R. M, 
2 . , /, ˙ wm! JJ 
80, where the cauſe of action is expreſſed, and ſpecial bail given. 
' BGemb. Vide Introd. 2. 5 3 I 
So, in all caſes, C. Sol. 69. - Per Cole, 3 Bul. 214. 5 
So, if the defendant appears upon proceſs, and gives bail; tho? he 
never was arreſted, Sal. 455. | | | 
And by rule in B. R., it the defendant be committed to the Mar- 
alſea by any proceſs out of B. R., and gives rule to declare, and the 
plaintiff does not declare before the end of the next term after the 
commitment incluſive, the defendant ſhall be diſcharged on common 
. | Ie, 
If on a writ taken out in Eqſſer term, returnable the laſt of Trinity, 
defendant is taken before the end of Eaſter term, and continues in 
cuſtody of the ſheriff till after the end of Trinity term, without being 
charged with a declaration, he ſhall be diſcharged on common bail. 
Pullen v. White, M. 4 G. 3. 3 B. M. 1448.] WES 
[ The rule for defendant's being diſcharged on common bail, ex- 
tends to defendant not taken, but ſurrendering himſelf in diſcharge 
of bail; and the time runs from notice of his being in cuſtody. Ruſſel 
v. Stewart, 6 G. 3. 3 B. M. 1787.) A | 2 
So, if the defendant be commited to any other priſon, and affidavit 
be made of ſuch rule given to declare. C. Ait. 356. 5 : 
And by the ,. 4 & 5 V. & M. 21. the time allowed for delivery 
of a declaration to a priſoner or gaoler, c. is only before the end of 
the next term after the writ or proceſs is returnable. = 
If the defendant appears at the ſuit of A., and a ſtranger declares 
againſt him upon the common or ſpecial bail given to ſuch ſuit, (as 
may be in B. R.,) he ought to declare within the:ſame term in which 
bail was filed. C. Att. 313. 8 . 
Yet A. may declare at any time before the end of the next term. 
C. Att. 313. TS [Fd "Bot, 


* 


: - 
* 2 
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* * 
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But, tho' the time for the delivery of a declaration be expired, the 
defendant ſhall not have a nonſuit figned, if his attorney has not 
demanded a declaration, and given a rule; for in all actions (except 
neplrwn) the defendant ſhall not enter a nen. prof}. till the plaintiff or 
his clerk, if they may be found, be aſked for a declaration. By rule, 
1664. (Vide Rules and Orders of C. B. 23. 3 
855 the general rules of law a plaintiff myſt declare within twelve 
months after the return of the writ ; but by the rules of this court, 
if he do not deliver his declaration within two terms, the defendant _ 
may ſign judgment of gen pros: yet, unleſs he take advantage of the - 
plaintiff's neglect, the latter may ſtill deliver bis declaration within 
e year. 2 T. R. 112. 3 T. R. 123. Vide infra, 5540 ee 
By bill if defendant is in actual cuſtody or has appeared, any other 
plaintiff may deliver declaration by the bye in the ſame term in which 
bill. returnable, - Sulyard v. Harris, H. 8 G. 3. 4 B. 4. 2180. 
[Common bail, led by plaintiF's attorney, does not warrant 
delivering a declaration by che bye. Vallis v. Smith, H. 9 Geo. 2. 
Sr: 1027... n N ng, 1 
[ho 15 ſeveral Wi muſt be but one judgment 


of non- pros ſigned, againſt p aintiff. Pryce v. Foulkes, P. 9 G. 3. 
43. „ * * | 7 Kas 22g | ws 


C 4.) 1 C. R In C. B., if the defendant appears in perſon, 

the plaintiff ought to declare. Vide ante, (C 2, 3.) „ 
Ikff he appears on the exigent by /uper/edeas quid improvide, the plain- 
tiff, if he does not declare within ſix or eight days, a rule being given, 
ſhall be nonſuited, and the defendant ſhall have his coſt taxed by the 
prothonotary. C. Att. 29. 5 „„ 
By the 72 13 Car. 2. 2. fe. 2. if the plaintiff declare not againſt 
the deſendant, (arreſted in proceſs out of C. B., where the cauſe of 
action is not particularly expreſſed, and the defendant is bailable by 
the / 23 H. 6. g.) before the end of the next term after appearance, 
a nonſuit ſhall be entred as in B. R. Ante, (C 3.) 5 1 
' So, in all cafes, where the defendant appears at the return of the 
proceſs, the plaintiff ought to declare before the end of the next 
term after the term in which the proceſs was returnable; otherwiſe 
the defendant, upon a rule given in the office of the plaintiff's attor- 
mall enter a nonſvit, and ſhall have execution for his coſts. C. Sal. 

59. Compl. Att. 293. | : Dy” 

[But where the defendant does not give a rule to declare, the 
plajntiff has until the efloign day of the third term to deliver or file his 
declaration. Pract. Reg. C. B. 121. cited H. Black. 87. 

So, tho? no rule be given by the defendaut, but a continuance 
entred by dies datur. Compl. Att. 293. 5 5 
By rule H. 14 & 15 Car. 2. if the defendant be committed te the 
Fleet iu Hilary term, or the n if the plaintiff does not 
bring him to the bar by habeas corpus, and declare againſt him with- 
in ſix days after the beginning of Trinity term, he ſhall be diſcharged 
of courſe by ſuperſedeas out of the prothonotary's office, where his 
commitment was entred, if he enters his appearance, and brings a 
certificate under the hand of the warden of the Veet that no proceeding 
by habeas corpus was againſt him within the time aforeſaid. 6. Att. 277. 
(Lide Rules and Orders of C. B. 43. — But now, by the ff. 47 5 V. H. 
21. there is no neceſſity for a habeas corpur. [Priſoner 


* 
- — 
o 


| (Vide Rules and Orders of C. B. 44.) a by | 
_  'So, if he was committed in Trinity term, or in the vacation after, 


ÞL E A DSS 2a 


{Priſoner by proceſs of B. R. removed to the Fhet, muſt apply 


to C. B. for ſuperſedeas, if plaintiff does not declare in time. Barnes, 
; 305 if he was committed in Eaſſer term, or in the vacation after, 
and the plaintiff does not bring him in by habeas corpus, and declare 
within fix days after the beginning of Mich. term. C. Att. 278 


% 


and the plaintiff does not bring him to the bar, and declare before the 
end of Mich. term. Lid. N 5 : : ; ' ; . 3 

30, if he was committed in Mich. term, or in the vacation after, 
and the plaintiff does not bring him to the bar, and declare within 


| fix days after the beginning of Eaſer term. Did. 


And the plaintiff may declare within. the next term after ſuch ap- | 
pearance, or ſuperſedeas ; otherwiſe the defendant's attorney may re- 
fuſe the declaration. C. Att. 278. (Vide Rules and Orders of C. B. 


80, if the defendant be in the cuſtody of the ſheriff, or other gao- 


ler, and the plaintiff does not bring him by habeas corpus to the Fleet, 


he ſhall be diſcharged wt ſupra at the end of the third term after the 
arreſt 5 and the plaintiff ought to declare within the next term after 
ſuch appearance, and not afterwards. C. Att. 278. 2 Vent. 143. 
(Vide Rules and Orders of C. B. 45.) | 
Or, if the priſoner enters his appearance by attorney before, and 
gives notice of it 40 the plaintiff or his attorney, and makes affidavit 


of it in court, he. ſhall be diſcharged, unleſs the plaintiff declares 


againſt him in the next term after ſuch appearance, upon affidavit by 
the defendant's attorney, that no declaration was delivered to him. 
C. Att. 278, 9. (Vide Rules and Orders of C. B. 45.) | 

And by the /. 4 & 5 W.& M. 21. if the plaintiff delivers a de- 
claration to the priſoner, or gaoler, c. he ought to do it before the 
end of the next term after the writ or proceſs is returnable, and af- 
ter a declaration filed in the office. 2 Mod. Ca. 227. 

And by a rule of the judges hereupon, if a declaration be not en- 
tered in the office, before the end of the next term after the proceſs, 
upon which the defendant is arreſted, was returnable, and affidavit 
of it be filed within ten days after Z2/ter term, or within twenty days 
after any other term, the priſoner ſhall be diſcharged by ſuper/edeas 
upon entering his appearance according to the antient practice of the 


court. (Vide Rules and Orders of C. B. "ba . 


But if the declaration be not delivered to the priſoner till after the 
third term, if he does not attempt his diſcharge before ut ſupra, 4 
delivery and judgment upon it are good, and the firſt bail are liable 
to it. R. 2 Vent. 143. | 5 * — 

So, a copy of a declaration ought not to be delivered to the priſonet; - 


before the proceſs upon which he was taken is returnable. 


Nor ſhall there be any rule for a defendant in cuſtody to plead to 
the declaration delivered, before affidavit filed with the proper ſecon- 


dary, of the delivery of a copy of the declaration, and when, and 


to whom delivered. Vide poſe. (E. 40, &c.). „ 
So, if the defendant be outlawed, and he reverſes the outlawry and 


gives bail (as he ought) ; if the plaintiff does not declare within two 


terms after the outlawgy reverſed, 2 declaration may be refuſed, but 


Vorl. V. | | yy 


—_ — 
- 


— — — 


But, in an . if the Jeſontent be arraigned as che at, and leads 
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the plaintiff ſhall * be-nonſuited, C. Ait. 30. becauſe the defed- 


aut was not taken on a common writ. | Jbid. 

And if the defendant appears, and gives a rule to declare, "null 40 

zands a declaration, the plaintiff ought to declare four days or more 
2 the eſſoign day of the next term, otherwile he ſhall be non- 
tjuit. Vide C. att. 295. 

Tho! the writ was returnable the laſt return of the preceding term, — 
Semb. C. Att. 295. 

But in all actions (except in rep/cvin) a nonſuit for want of a decla- 


ration ſhall not be entered, tho the rules to declare are expired, till a 


declaration be demanded of the attorney or clerk of the plainygl, 1 


their dwelling is known. R. C. Att. 294, 5. 


[But where the plaintiff has had time to declare beyond the ten 
terms, and has not declared within that time, the defendant may 
fign judgment of non- pros without giving a rule to declare. Towers 
v. Powell, C. P. M. 29 Gee. 3. 1 H. Bl. 87.) 

And if an attorney delivers a declaration, without 3 a deed, 
will, letters of adminiſtration, &c. therein mentioned, and agrees 
that the defendant ſhall not be obliged to plead till the ſhewing of 
them; there ſhall be no nonſuit for want of a declaration, if ſuch 
deed, c. be ſhewn before the end of the next term. C. An. 295. 

And no rule to declare ſhall be given after three days excluſive after 
the end of any term. C. Ait. 294. 

And ſuch rule ſhall be expiring at four days incluſive _ 1 day» in in 


which it was given. C. Att. 294. 


( 5.) How the Declaration ſhall be entred. 


When a declaration is delivered in B. R. the plaintiff's ern in- 
groſſes it on a roll, which is called the imparlance roll, upon which 
the continuances are indorſed, from the term, in which the declara- 


tion was made, till iſſue is joined, or the action is confeſſed, Se 


and then it is filed with the clerk af the declarations. 
But it is not uſually ingroſſed till the defendant has pleaded. 
And by the courſe of B. R. no continuance is entred till after de- 


murrer, or iſſue joined, and then indorſed before judgment. . 1 Rot. 


485. J. 15. 

The imparlanee roll is a warrant for the plea roll, and the ſceond 
declaration ſhall be amended by the firſt, R. 2 Cro. 105. Vide 
Amendment, (L. 2.) | 

Or, if there be a W variance in the ſecond from the firſt de- 
Claration, it will be bad. R..2 Cro. 415. 498. 537. 

When a declaration is delivered in C. B. it ought to be entred on 
a roll in the prothonotary's office, and put in the dogget of the ſame 


. office, with the number of the roll. 


And it ought to be entred iu the me term, in which it is delivered. 


C. ol. 68. 


But if the entry of the imparlance be in the office of one protho- 


| notary, and the nonſuit in another, it is well; for the whole is ons 
record, and the court does not take norice of the diſtinction of offices. 


R. 2 Cro. 39. 
FY n 0 


9 , 
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| inftanter, not guilty, there is no occaſion for the declation to, be filed. 
„ hots. Cats SIS! ang ns f.onzert 35 7 
' Otherwiſe, if the defendant pleads any other plea than wor guilty, 

by which there is a continuance till another term; fot then the deela- . 

ration ought to be filed by the courſe of the court. Cro. Car. 532. 


(C 6.) How it ſhall be amended. | 
After the declaration is delivered, the plaintiff, in the ſame m 
and before plea, may amend as he pleaſes. . Vide Amendment, (L r 
But after plea, he cannot amend it, without leave of the court, 
Pr. Reg. 17. | FT WE 
After plea, he cannot amend his bill upon the file in B. R. without 
leave: otherwiſe before plea. Pr. Reg. 18. IM PRES fs 
And, by leave of the court, ſo long as all remains in paper, the 
court may allow an amendment at diſcretion. 1 Sal. 47. Fige 
Amendment paſſim. | 1 8 7 
But in B. K. in the next term, or after plea, the plaintiff cannot 
| inſert a new count, as indebitatus aſſumpſit, &fc. C. Att. 315. Sti. 
Pr. Reg. 141. 2 | a, | *, 
Yet after the general iſſue pleaded, when nothing is entred, but 
all remains in paper, he may amend matter of form, without coſts, 
or giving an imparlance. C. Att. 315. as * 
[When the declaration is intitled of the wrong term, the court on 
application will order it to be amended accordingly. Smith, v. Mul- 
ler, B. R. E. 30 Geo. 3. 3 T. K. 624] * 3 
And matter of ſubſtance, paying coſts, or giving imparlance, at 
- his election. C. Att. 315. pn 1 
So, after declaration entred, he may, by order of the court or of 
a judge, amend a ſmall matter which does not deface the roll, paying | 


 - colts, or giving an imparlance, at his election. C. Att. 357. 


This is ſaid to be at the election of the defendant. _ 5 
If the plaintiff pays coſts, the defendant ſhall plead, without a neu 
rule. Sal. 517. if the plaintiff amends the ſame term the defendant 
pleads. Sal. 5 20. | | 5 * | 
. Otherwiſe, if he gives an imparlance. Sal. 5 17, 518. x 
But after a ſpecial plea, the plaintiff, if he amends in ſubſtar 
| hall pay coſts, and has not his election to give an imparlance.. C. 
Att. 315. IEEE 5 0 NE 
1 3 the declaration is upon record, or ingroſſed, it ſhall not 
be amended beyond whatis allowed by the ſtatute of jeofails. 1 Sal. 47. 
90, in C. B. before pv (KL) yaa, the FREY by order of a 
judge or prothonotary, may amend, paying colts, or giving an imparl- 
— at his prov rand C. 415 297. 222 27. : / . F 
So, after declaration. entred, before iſſue or demurrer entred. C. 
Att. 217. If the amendment be, a ſmall matter, which does not deface 
the roll, it may be amended by the court, on payment of coſts, and 
giving liberty to plead with a new imparlance. Bie. 
_ guare * after oyer of original craved, plea pleaded, and 
variance ſhewn between the writ and the count, the declaration ma 
be amended on motion, and payment of coſts, and declaration ſhall 
| nou d wo, Reppington v. Tanruerth ſchaal, P. 33 G. 3. 4 Will. 
118. n we : 5 
55 1 OR | And 
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And the! the declaration was delivered many years back, if nothing 
be on record, it may be amended, paying coſts, or giving an iqupars 
| lanee to the defendant, at his election. Pr. Reg. 20. 

-/ [Latitat againſt f. and B, A. only ſerved, declaration delivered 70 
him as againſt both, of chat term; alias capias agaiuſt both; B. ſer- 
ved; declaration delivered as of the ſame term; the proceedings ſhall 

not be ſet aſide for delivering declaration as againſt two, when only 
one ſerved, but declaration amended, by intitling it of the term after 
both were ſerved, Stork v. Herbert, H. 22 G. 2. 1 Will. ꝛ242.] 
So, after the record is made up for trial. Per Holt, 1 Sal. 47. 
R. where the action would otherwiſe be loſt. 3 Lev. 347. F. g. 193. 
Or, after demurrer joined, if the whole be in paper. Med. Ca. 
38. Vide 1 Ld Raym. 669. 679. | 

So, after error brought, upon paymęnt of coſts, 3 Mad. 113. 

So, an information may be amended without coſts or imparlance, 
in a matter of form. 1 Sal. 50. | 
So, an information may be amended after plea, when the whole is | 
in paper. 1 Sal. 47. 

S3o, a plea to an indictment, after a replication to it is delivered; 
tho' the plea was filed, but not entred on record. R. 1 Sal. 47. 

Yet the king, or the proſecutor, ſhall pay coſts for an amendment, 
where a common perſon ought. 1 Sa/. 193, 

But, generally, aſter iſſue joined, and notice of trial, no amend- 
ment ſhall be allowed. R. 2 Mad. 144. 

In a gui tam action, to which the general iſſue is pleaded, and the 
cauſe is carried down by . proviſo, but poſtponed for length, the 
declaration may be amended on motion, but the defendant ſhall have 
liberty to plead de novo. French v. M. Bachel, T. 10 11 G. 2. 
Andr. 13. 

| (The court will not give leave to amend nen after the term 
next after the term it was delivered, and after defendant has pleaded; 
eſpecially if defendant is in cuſtody. Aubeer v. Barker, M. 20 G. 2 

Will. 149. Owens v. Dubois, B. R. T. 38 Gee. 3. 7 T. K. 698. font 
And if a declaration be delivered, materially varying from the ori- 
ginal declaration, the prejudice ſhall not be to the defendant, but to 
the plaintiff,” becauſe his attorney was paid for the copy Is. 
Per Rule, 1654, Mills, 28. Vide C. Att. 298. 0 

In ejectment, the time of the demiſe, (which is not yet come by a. 
miſtake of the year,) ſhall not be amended after verdict. K. 1 Sal. 48. 

' Otherwiſe, in a judgment on a warrant of attorney; for elſe the 
agreement of the parties would be defeated. 1 Sal. 48. 

' So, after a demurrer entred upon the roll, no amendment of the 
declaration ſhall be allowed. R. 1 Sal. 50. ; 

[After demurrer to a declaration of two counts againſt two de- 

 Fendants; becauſe one of them was not named in the laſt count, 
plaintiff cannot enter a noli proſequi oh that count, and proceed o 
the other. Drummond v. Durant, B. R. T. 31 Gee. 3. 3 T. R. 365 

[Aſter judgment is arreſted, declaration cannot be amended, tho” 
on payment of coſts. Senb. ſed qu. Collins v. Gipbs, M. 33 6. 2. 
2 B. M. 899.) 

Uf plaintiff moves to add a, count, to make his declaration good 
From the delivery, ſo to prevent '/uper/edeas ; court will not grant it, 


unleſs * 2 958 to a a ſuperſedras (ix da ays after term. Barnes, * J 
a hen 


When a declaration my be altered upon payment of the debt by 


10.) 


the defendant, vide pft. ( 


When a declaration ſhall be amended. upon the ſtatutes. of jeofails, | 


vide Amendment, (L 1, 2.)—When a plea, vide po. (E 39. — Amend- 


(c 7.) The Form of a Count, or Declaration. 


The count or declaration is an expoſition of the writ; and adds. | 


time, place, and other circumſtances, ſo that it may be tried: Co. L. 


2303. 6. 17. a. | 5 
, But his is to he underſtood of perſonal actions; for, in real and, 
mixt actions, it is not uſual to count of the year, day, and place. 


Bro. Count, 59. 7 „„ 
[In debt for goods ſold and delivered, “ an allegation that the de- 


fendant, at Weſtminſter in the county of Middleſex, was. indebted to 


the plaintiff in a certain ſum for goods ſold and delivered,” without 


an allegation of an expreſs contract, and place where ſuch contract, 


was made; on {ſpecial demurrer for theſe cauſes, the contract and 
venire well laid. 2 T. K. 28.] | | 


The declaration, regularly, ſhall be delivered of the ſame county | 


where the original was ſued. | 1 5 | — 
Brut if it be in another county, it is good as to the defendant, tho", 

his bail will thereby be diſcharged. X. 3 Lev. 235. 

{ The true day of filing bill ſhall be inſerted in the declaration. 
Barnes, 343. 3 | | | | 
[Defendant has a right to call on plaintiff to intitle his declaration 
agreeable to the true time of delivering it. Thompſon v. Marſhal, T. 


24 & 25 G. 2. 1 Will. 304. Wilkes v. Earl Halifax, M. 5 G. 3. 


2 Will. 256.] | | 3 
IA declaration intitled generally of the term, relates to the firſt 
day of the term; and the premiſes and breach being laid on the firſt 
day of the term, may be preſumed, to have been made before the 
delivery of the declaration; becauſe, by a reference to the antient 
practice of declaring ore tenus, the declaration cannot be ſuppoſed to 
have been delivered. till the ſitting of the court on that day. 1 T. R. 
116. „ e Foy | 
[A declaration muſt be intitled of the term in which the writ is 
returpable, tho? in certain caſes, according to the practice of the 
court, it need not actually be filed till the next term. 3 T. R. 624.] 
[Superfluous counts may be ſtruck out, with or without coſts, 


according to circumſtances. Barnes, 335. 341. 344+] | 


[The omiſſion of © and thereupon the ſaid J. J. complains,” in 


the beginning of a declaration of treſpaſs on the caſe, is no cauſe of 
ſpecial demurrer. Dobſon v. Herne, C. P. H. 39 Gee. 3. 1 Beſ. & 
Pull. Rep, 366.] | — — 5 | 


[A declaration may be referred for ſcandal and impertinence (as, 
if a ſurgeon declares for curing defendant of the foul diſcaſe,) the 


words ſtruck out, and exemplary colts given; the rule for referring 
| ſcandal, c. ought to be the ſame at law as in equity. Per Cur. 
Anon, Fi. 28 G, 2. 2 Will. 29, Cewp. 665: 727. Dough. 194+ 


667. 8 
(O 8.) Js B, R. cough! t» Le in cuſtod, mar. Var. The plaintiff 
1 : MA 3 | cannot 


100. 
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cannot Ahne againſt one in B. R., but in 22 e Ero. 


Ei. 223 


„ where the defendant has privilege, 2 Sand. 415. 

Or, the action is brought in Middleſex. Dy. 118. a. 

| Mar. Mar. noſtræ ſhall be intended, marſhal of B. R. Sal. 80 5 
And now, by the ,. 4 5 V. & M. 21. if a defendant taken on 


a proceſs out of B. R. be detained for want of ſurety for appearance, 


the plaintiff may deliver a declaration to the priſoner, or the gaoler 


in whoſe cuſtody he is, and in the delaration allege, in the cuſtody of 


what ſheriff, bailiff, Sc. the priſoner is at the time of the declaration 
delivered, which ſhall be as effectual as if alleged in the cuſtody of 
the marſhal of the Marſbalſea. 

If he be in actual cuſtody of the marſhal of the Marſbalſea, it is 


ſufficient in term to file a bill againſt itn, and deliver a declaration 


to the turnkey. 2 Sal. 213. 
In vacation it ought alſo to be entred in the book of the marſhal's | 
olhce, quod remaneat in cufted. ad ſect. A. B. Bid. | 
And thereſore, before the plaintiff can declare, there ought to be 
a commititur of the party, or bail put in by him in B. R. 1 Kol. 581. 
J. 10. Poph. 145. 

And before the f. 4 & 5 V. & M. 21. if he was arreſted in the 
country, and there Path he muſt have been removed by habeas 
corpus to B. R. before the plaintiff could declare. . 

And tho' the bill relates to the firſt day of the term, the Aion ſhall 
not be ſaid to be depending till bail is filed. R. 1 Vent. 135. 264. 

But if a man was committed to the marſhal of the Marſhalls for a 
contempt, the plaintiff cannot declare againſt him there without leave 
of the court. K. Ray. 58. 

So, if he was committed for ny other miſdemeanor. R. I Sid. 


= 


So, if a man attainted be pardoned, he ſhall not be charged with 
an action in cuftod. mareſcalli. R. Sal. 500. 

Yet if the plaintiff declares againſt a man in cuſtodia e 
when committed for a miſdemeanor ; quod fieri non debuit, fatum Va= 
let. Ray. 58. 1 Sid. go, 

So, if the plaintiff declares againſt him there, and he 3 is afterwards. 
removed to the Fleet, the plaintiff may proceed in B. R., and after 
Judgment remand him by habeas corpus to the marſhal. D. 1 Sid. 


If the es be in B. R., in cuſſod. mar., at the ſuit of any one, | 
the ſame plaintiff may declare againſt him in another aCtion, in 2 the 


- fame or a ſubſequent term. 


So, a ſtranger may declare againſt him in the fame term. R. 
Poph. 145, 6. Aam. 1 Sal. 2. 
But, in an appeal, if the ſheriff returns cepi onal the plaintiff 


cannot declare againſt him in B. R. but upon the original, on which 


the c4pr corpus was returned; for there is no reaſon to commit the 
defendant to priſon, when he is ready to anſwer the writ on which 
he was'thken. K. 1 Rol. 58 1. J. 15 | 
So, a.man, not in actual cultddy, but upon bail, is not lable to all 
other actions. 1 Sal. 1 : 
So, if he is not in + a cuſtody, he ma plead the vrivilege of 
C. A., tho” he be arreſted by proceſs of B. 4. and js thereby ſup- 
poſed to be in ciſfodia ma: gſcalli. R. 1 Sal. 1 * de- 


* ADE. 1 
A declaration againſt a defendant as a priſoner, muſt mention at | 
whoſe ſuit.] | 
Tghut if it is in debt, and fays the latitat was de placito quod e to 
the plaintiff, it is ſufficient 3 for it muſt be underſtood it was at his 
ſuit. Morris v. Watkins, P: 10 G. 2 Ld. Raym. 1362.] | p 
ſAnd if it does not mention at whoſe ſuit, .defendant may demur 
Mf. Williams v. Wills, A. 19 G. 2. Wilſon, 119.] | 


(C 9.) Addition not neceſſary, nor recital of a plaint,) In B. R. the 
defendant's addition is not neceſſary, fo r the declaration is not 
founded on an original, and therefore is — wiki the „. 1 H. 5. 5. 

So, a recital of the plaint is not neceſſary. 

Nor, a recital of the original at large, where the ſuit i is ade by 
. R. Carth. 108. | 
Baut in account and debt the uſual form is to ſay, A. queritur de B, 

in cuft. mar. & c. de placito quod reddat ei 10 lb. &c. pro eo videlicet z 
cum, & c. 

In covenant, de placito conven. fuel. 2 Sand. 361. | 

In cafe and ejectment, A. gueritur de B. in cuſt. mar. &c. tr ca 
videlicet quod cum, & c. : 

* Yet the bill or plaint ought to be filed. 2 Cro. 186. a 
And if the bill be filed before cauſe of nen it is error. Vida 
Action (E). 

So, if there be a material variance bet⸗ een the bill and declaration. 
R. Latch, 58. 2 Cro. 294. Vide Variance between Original and De- 
claration, oft. (C 13, 14, 15.) | 

When it may be amended, vide Amendment, (D 7, 8.) 
| Bo, a new bill may be filed by leave of the court, where the old 

one may have been loſt. R. 2 Cro. 186. 

So, a declaration upon a bond, indenture, or other deed, does not 
conclude with a profert in cur. Ke. but after mention of che deed is 
added curieque dict. domini regis nunc hic gſtenſ. 

If the plaintiff declares by ſuch a one, his attorney omitting his 
chriſtian name, it is error. R. 1 Nol. 336. Vide Attorney, (B 7. ) 
[Payment of money into courÞ is an admiſſion of only a legal de- 


mand. Ribbans v. Cricbett, C. P. E. 38 Geo. 3.48 e Pull. „ Re. 
254. ] 


(C 10.) When money may be be brought into court. —{The firſt motion 
to bring money into court was in Kelyng's time, and introduced to 
avoid the hazard and difficulty of pleading a tender. Str. 787.] 

If the declaration be for a large ſum of money, where only a ſmall 
fum is due, on motion of the defendant, and payment into court of 
the ſum due and coſts to the time of the motion, the plaintiff ſhall 
proceed for the reſidue at his peril, | 

And in B. R., if the defendant produces the rule at the trial, and 
the jury do not give damages above the ſum paid into court, the 
en kf nanſulced, and muſt pay coſts to tha defendant. F 

o, in ä 
And the plinci® hall have the berg brought into court; cho“ he 
de nonſuit. 80. 597. 

Payment of money into court under s rule for that purpoſe, is a 

Payment of record, and man the-defchdags can neyet recover it 
; 4 back 
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back again, tho* it afterwards appear that he paid it wrongfully, 


2 T. R. 648.] 
[Wherever the ſum demanded is certain, or may be aſcertained by 


computation, withoyt any other diſcretion left to the jury, (as money 


due for freight and demorage,) it may be paid into court. Hallet v. 


Eoft-India Company, H. 1 G. 3. 2 B. M. 1120. 
_ [So, in covenant, where the breach aſſigned is a fu certain. 


Barnes, 284.] 
And this is allowed in all perſonal actions, where the debt de- 


manded is certain: as, in debt. 1 Vent. 356. Sal. 597. 


On bond to ſecure annuity. eee 288. 

[It may on debt for rent, and nil debet pleaded; ſo, in covenant for 
non-payment of rent. Barnes, 280. ] 

[In debt for killing a hare, defendant may bring penalty and coffs 
into court, (if no other count). Webs v. Fe, 18 G. 2. Str. 
1217. 

ir the court ſee renſar to ſuſpect that a qui tam action is profes 
cuted merely for the iſſue-money, they will, on motion, permit it to 
be paid into court to abide the event of the ſuit. 3 T. R. 137. 

In indebitatus aſſumpſit. 1 Vent. 3 56. 

So, in indebitatus afſumpſit and quantum meruit ; tho' the quantum 
meruit is uncertain. Dub. per Holt, but — agreed. Sal. 597. 

So, in covenant, for OO of rent. R. Sal. 596. Per 
C. J. 3 Geo. 

So, in covenant to find diet or pay 10 J. 2 Med. Ca. 305. 

In replevin where the defendant avows for rent, Sal. 597. 2 Med, 
Ca. 379. [Vernon v. Wynne, C. P. T. 28 Geo. 3. 1 H. Bl. 24. 

[But the court will not ſtay proceedings, unleſs upon payment of 
the rent in arrear, together with all coſts, tho' the arrears were ten; 
dred before replevin with coſts up to that time. Heophins v. Shrole, 


C. P. H. 39 Geo. 3. 1 Bof. & Pull. Rep. 382.] 
[In trover for money, he ſhall bring the whole money declared for 


into court. Anon. H. 5 G. Str. 142.] | 
In ejectment where the entry was for non-payment of rent. Sal, 


597. Per C. B. 3 Geo. 

And now, by the /f. 4 G. 2. 28. i the tenant at any time before 
trial in ejectment pay to. the leſſor or his attorney, or into court, all 
the rent due and coſts, all proceedings in the ejectment ſhall ceaſe. 

So, after judgment, execution ſhall be ſtayed. 2 Mod. Ca. 345. 

[On bond with penalty, conditioned to pay money by inſtalments, 
and action brought on failure of one payment, proceedings ſhall not 
be ſtayed on paying the ſum then due, and coſts.,, Land v. Harris, 
P. 8 G. Str. 515. Contra, Bridges v. Williamſon, M. 2 G. 2. Str, 
814. Mayne v. Somner, H. 4 G. 2. Jbid.) 

- [In debt on bond with condition to account for money to be re- 
ecived, the court will not ſtay proceedings upon paying the penalty 
into court, becauſe damages may be recovered. beyond that amgunt, 
Lonſdale v. Church, B. R. E. 28 Geo. 3. 2 T. K. 388. ]! 

IIn debt on bond to pay money by inſtalments, on failure of the | 


firſt payment plaintiff ſhall have judgment; but ſhall not take out ex- 


ecution, but as the payment reger, . ein v. NV. ing, A; 


| 7 G. 2. Str. 957-]- 


[Paying all the paſt inſtalments with aug and coſts, i is + full. 
_ Cientz 


—— 
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and, if more money is brought into court, it may be ordered 
_ of court to the party who brought it in. Lucas v. London, MA. 
11 C. 2. Str. 658: | | Mer LN ; 
wer —— 1 groſs ſum at a day certain, defeazanced after 
wards by articles to pay by inſtalments at days therein mentioned, 
provided he pays punctually, and lives till all the days are paſt, other- 
wiſe defeazance to be void; obligor makes default, the groſs ſum 
mult be paid; and on action againſt him, he cannot pay in the money 
due on inſtalments only, even tho' the obligee, after the default, re- 
| ceived intereſt on all remaining due. Benafous v. Rybot, P. 3 G. 3. 
2A : 3 
If plaintiff in a bill in equity offers to pay money (an inſurance- 
premium) to defendant, and an iſſue is directed wherein he is defend - 
ant, this offer is the ſame as if the money had been actually brought 
into court. Wilſon v. Ducket, M. 3 G. 3. 3 B. M. 1361. ] 
But where the action is only for damages, defendant ſhall not be 
allowed to pay any ſum into court upon motion: as, in covenant. R. 
1 Vent. 356. if it be for not repairing. Sal. 56666. 
[In. an action againſt an attorney, for negligence in his client's 
buſineſs. 1 T. R. 710.] | | | IE 
[So, in an action for immoderately driving a hired chaiſe. White v. 
Woodhouſe, MH. 1 G. 2. Str. 787.] „ ; 
In debt for a fine in a manor- court, money cannot be brought into 
court. Gold v. Freame, H. 1722, Bunb. 124.] | TE 
In trover for goods certain, he ſhall not be allowed to bring the 
goods into court. Sal. 597. | | | 
{In trover for a ſpecial chattel of certain value, which muſt be the 
ſole meaſure of damages, the thing demanded may be brought into 
court, or ordered to be delivered to plaintiff. Filer v. Princes M. 
3 C. 3. 3 B. M. 1363. Ems 3 
[But where quantity or quality is uncertain, or tort may enhance 
damages above real value, and no rule to eſtimate additional value, it 
ſhall not. id.] CY Era Four ial FIRE 
[And tho” court orders the goods to be delivered to plaintiff, he 
may ſtill proceed for damages at peril of coſts. [bid.] — 
. [Under certain circumſtances the court will ſtay the proceedings in 
an action of treſpaſs for ſeizing goods, on the defendant's reſtoring 
the goods, or paying the full value of them with the coſts of action. 
Pickering v. Trufte, B. R. M. 37 Geo. 3. 7 T. N. 53.] LIE 
[Ihe court will not permit a defendant to pay money into court in 
an action againſt the ſheriff for a falſe return to a fieri faciar. Bowles 
v. Fuller, B. R. T. 37 Geo. 3. 7 T. R. 335. ] a . 
[A laced head for which zrover is brought, cannot be brought into 
court. Bowington v. Parry, H. 2 G. 2. Str. 822.7 : 1 75 
wie pictures. Olivant v. Perineau, T. 16 G. 2. Str. 1191. 
o [But he court may make rule to ſhew why the goods and colts 


Barnes, 284.) | i bb. oo | | 
Money cannot be brought into court in debt ſur emiſſet, for goods 

* dugnt! | , 8oo 

| fold, Leapidge v. Pengillione, H. 4G. 2. Kr. Berben : | 
| 55 | | | Ut 


_ - [It eannot be brought on a bond from bailiff for his good behavi« 
our, and payment of money to the ſheriff's uſe. - Barnes, 285.] 
Nor, in debt on bond for performance of covenants in leaſe. 
Barner, 286.1 8 Fad * eee | 
Nor, for the penalty of a charter party. Barnet, 285.) | 
- [Nor, in an action for dilapidations. Squire v. Archer, T. 5 G. 2. 
Str. 906. Salt v. Salt, B. R. M. 39 Ges. 3. 8 T. R. 47. 
| [Money cannot be brought into court in debt for rent, but the 
court will refer it to the maſter, to compute what is due, on defend- 
ant's undertaking to pay. Lee v. Iriſh, M. 9 G. 2. B. R. H. 173.1 
In an action upon a bond, dated in 1775, for 24000. proclama- 
tion money of North Carolina, wherein the plaintiff averred that it 
. was of a certain value, the court would not permit the defendant to 
pay the © 2400/7. proclamation money, into court; becauſe, firſt, ' 
it was foreign money, and the maſter could not aſcertain the value ; 
and fecondly, becauſe its value was conſiderably diminiſhed ſince the 
time the debt accrued. Cuming v. Monro, B. R. M. 33 Geo. 3. 
5. T. R. 5 8 8 7 | 
Nor, on covenint, if defendant is to render beſt beaſt for heriot, 
or money, at plaintiff's election. Barnet, 289.] 0 
[Nor, on debt on bill penal, with count added on a mutuatus, but 
after verdict the court will not ſet it aſide. Barnes, 283. 
© [It cannot in an aQtion of treſpaſs for the meſne profits, againſt 
| tenant in poſſeſſion, after 1 in ejectment againſt the caſual 
ejector, for this action is for a tortzous occupation. Holdfaft v. Mor- 
vit, H. 33 G. 2. 2 Will. 115. 1 | | 
In replevin Where he avows for damage-feaſant. 2 Mod. Ca. 379. 
In replevin, after declaration and before avowry, proceedings may 
be ſtaid, on payment of rent diſtrained for and coſts. Barnes, 
 429.] | 5 | „ 
; (Yet, tho” paying money into court, where the demand is for un- 
liquidated damages be irregular, if the plaintiff take the money out, 
he thereby waives the irtegularity, and cannot afterwards have the 
pn of a verdict, unleſs he recover more than the ſum paid in. 
(7K. 910.] 1 ä 
Yet, by the /. 4 & 5, Ann. 16. in an action on a bond with a 
alty, if the defendant brings into the court, where the action de- 
pends, all the principal and intereſt due, and all coſts expended in 
any ſuit in law or equity upon ſuch bond, the money brought in ſhall 
be taken in full ſatisſaction of ſuch bond, and the court may give 
judgment to diſcharge the defendant of and from the ſame. 
[Proceedings on a ſingle bond, ſtayed by the court on payment by 
the obligor of principal and coſts without intereft. Hagan v. Page, 
C. P. M. 39 Geo. 3. 1 Boſ. & Pull. 337. FA | 
(Plaintiff brought debt on bond againſt defendant adminiſtrator, 
filed a bill for diſcovery of aſſets, and inſtituted a ſuit for an inven- 
tory 3 judgment for plaintiff reverſed on error; new action brought; 
and defendant moves to ſtay proceedings, on 4 & 5 Aun. on payment 
of principal, intereſt and coſts z and the court directed coſts only of 
that ſecond ſuit, tho* the words of the act are, all cofts in any frat in 
law or equity on ſuch bond. Siſney v. Nevinſon; P. 12 G. Str. 699-] 
(If defendant-moves to ſtay proceedings in debt on bond, on pay- 
| ment 
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"of nei , intereſt and coſts, and there i 13 a fuit ĩ in equity for 
1 he ſhall- pay the coſts there alſo. Lock v Shermer, 
P. 8 G. 2. B. R. H. 116. Vide Siſney v. Nevinſon, ante, contra. 

So, before this ſtatute, if the penalty of the bond was brought 
into court by rule, it was referred to the maſter or prothonotary to 
tax the principal, intereſt and coſts, for the plaintiff, and the e 
was returned to the defendant. Mad. Ca. 101. Sal. 597. 5 

And the court will not oblige to the payment of another debt 3 in 
conſcience, before relief. Mod. Ca. 101. 

So, in covenant, if the breach is aſſigned for non-payment of tent 
or a ſum certain. Per King, Ch. J. Hil. 3 Gee. 

So, in ejectment upon a condition broken for. enn of rent. 
Per King Ch. J. Hil. 3 Geo. (Vide 2 Str. goo.) | | 

But a proffer after notice of trial ſhall not be allowed, if the pay» 
ment be not ſo ready as not to delay the trial. Med. Ca. 25. 

| So, it ſhall not be allowed in debt on a judgment. Mad. Ca. 60. 

[If the money is not paid into court when defendant has pleaded 
tender with a prefert in cur. it is no plea, and plaintiff may ſiga 

judgment. Pether v. Shelton, M. 12 G. Str. 638. | 
(lt may be paid in at any time before plea pleaded. Barner, 279. 
281. 
Erbe coürt will not allow money to be paid in aftve plea pleaded. 
Thornton v. Gibſon, H. 20 G. 2. 1 Wilſ. 157. Barnes, 286. 349.] 
[But now, even after — it is perpetually done, by obtaining -- 
judge” s order. 1 T. K. 711 ; 
Nor, after judgment for want of plea. * Barnes, 281. 285.] 
After iſſue joined, it cannot be increaſed. Barner, 282. 286. 
LAfter general iſſue pleaded, the court will give leave to withdraw 
it, in order to bring money into court, and replead it. Tariton v. 
 Wragg, T. 21 G. 2. Str. 1271. 
[Or, to withdraw plea, pay in money, and plead general iſſue on 
terms. Barnes, 362.] | 
[Or, to withdraw, pay 8 and wu the ſame plea. Barnes, 

{The court will give leave to pay money as to ſome counts, and ts 
the reſt to plead general iſſue, ſtatute of limitations, and ſet off bank- 
rugecys but not to demur. Barnes, 286. 350;] 
+ [And to plead general i ſue, and plene admini _— Barnes, 286. 
Vide infra, (E 13.) | 
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(E. 11.7408 B. muſt be upon an original, &c. ] But all declara- 
tiond in C. B. are founded on an original writ, original bill, or _ 
an attachment of privilege. Lut. 228. | 

And therefore, if the declaration there begins with a queritur, a8 
in B. R., it is error. R. Lut. 228. | 

The antient courſe in C. B. was, that the plaintiff declared upon the 
4 * and after imparlance made 2 declaration de novo. 
2 Cre. 89. ; 

But the firſt declaration was the foundation and warrant for the ſe- 
cord. Bid. 
And if there was no original, it was error at the common law. 
Sa, if there was no writ of privilege filed, where the ſuit is by at- 
tachment of F K. 2 Cro. 41 8. * 


So, 


ſ 
' 
| 
| 
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So, if the plaintiff declared twice on the ſame RP PS, and one 
declaration varied from the other. R. Cro. El. 416. | 

But the want of an original is aided after verdict by the J. 18 EI. a 
14. Vide Amendment, (D 6.) N 

And now, by the f. 4 & 5 Ann. 16. after judgment by confeſſion, 
ail dicit, non ſum inform. , or after a writ of inquiry executed, all de- 
fects are aided, as after verdict, ſo as there be a writs original, or 


bill duly filed. , 


[An original writ of the term in which final judgment i is given, will 


not warrant that judgment, if it appear on the ſame record that there 


have been proceedings of a preceding term. Dyke v. Sweeting, H. 
21.G. 2. 1 Wi. 181.] 

[The memorandum 29 not ſet out in what plea, for the original 
being recited verbatim, ſhews itſelf. Barnes, 331- 333+ 336] , | 

[If the original is returnable the ſecond return of the term, tho? 
the placita are entred generally of the ſame term, it is well enough; 
for the whole term may be conſidered as one day ; and in C. B, there 
are no ſpecial Pacite. F v. Philippe, T. 11 & 12 G. 2. Andr. 
248. 

rat in B. R. where a debt accrues in term time, and in the ſame 


term the party comes and complains, he muſt have a ſpecial memo- 


randum to ſhew that the cauſe of action ende the bringing it. 


Did. 
[And after verdict, any default of this nature would be cured by 


F. 5 G. c. 13. in which penal actions are not excepted: bid.) 
(C. 12.) Fow the original ſbali be recited. And when the ſuit is upon 


an original, the original ſhall be recited in the declaration ſhortly, 


As in account, annuity, .covenant, debt, detinue, and replevin, (in 
which actions the original is a ſummons, ) the declaration ſhall be A. 


Fe. ſum, fuit ad reſpondendum g. de placito, &c. 


And in actions on the caſe, ejectment, treſpaſs, Ge. (where the 
original is an attachment, ) the declaration ſhall be A. &'c. attach. Fuit 


ad reſpondendum 9. de placite. 


And in actions upon the caſe, &c. where the writ contains the caſe 
at large, the writ antiently was recited at large in the declaration. 
[Vide 2 Wilſ. 394-] 

But now, by rule of court, the declaration ought not to recite all 
the original, but it is ſufficient to mention the nature of the action, 
as 2 attach, fuit ad reſpondendum 7. de placito tranſgreſſianis ſuper caſum, 
C. Att. 2 

So, in FAT actions on a general ſtatyte, except in debt. C. Ait. 
296. Per Rule 1654, Mills, 26. 

So, in actions upon the caſe, or a general ſtatute by original i in 
B. R. C, Att. 357. 

The original recited is part of the declaration, and therefore i in treſ- 
paſs ; if the writ be recited to be vi & armis, it is ſufficient, tho' that 
be afterwards omitted. R. Lut. 150g. Vide pot. (3 M 75,-C 86.) 

If the yrit for taking of goods ſays pretii or ad 7 e. it 
is ſufficient, tho it be omitted in the, declaration. F; Sid. 1 59% 
2 Cro. 654. h 
I the writ ſays 3 E catalla * 45 the declarajo omits fm 
* 1 Sid. 187. R. Lut. 1509, 6 ang 

| = bat 


t. 
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Bat a vicious recital of an original does not hurt the declaration, if. 
the writ itſelf, upon oper, be not bad: as, in replevin de capt. averia- 
rum for averiorum. R. Sal. 701. | | Vas 


(C 13.) Muft be conformable. to the original.] And the declaration 
ought to be conformable to the writ. Co. Lit. 303. a. ,, _ - 
And forvariance between the count and the writ the defendant may 
plead in abatement. Vide Abatement, (G 8.) And fee there for what - 
variance a plea in abatement is good. | 2 <> 

80, a material variance between the count and the writ is error: 
as, if the count demands more, or leſs, than the writ, as where the 
writ is quare clauſum fregit, the count quare clauſa. R. Cro. El. 185. 
Vide pe, (3 M. 6.) e 1 
[When the whole original writ was ſpread out on the roll, together 
with the count thereupon, if a variance appeared between the writ | 
and count, the defendant might have taken advantage of it, either by 
motion in arreſt of judgment, writ of error, plea in abatement, or 
demurrer, 2 Wil. 34. rg | 1 % 
[But afterwards, it was determined, that if the defendant would 
take advantage of a variance between the writ and count, he muſt de- 

? mand oyer of the writ, and plead the variance. 2 Wrilf. 85. 395-] 
[And the court frequently permits the defendant to take advantage 

of a variance on motion. Turing v. Jones, B. R. MH. 34 Geo. 3. 
Fr.. * 0 0 % 

[The court will not, on motion, permit a defendant to take advan- 
tage of a variance between the ſum mentioned in the ac etiam part of 
he /atitat and the declaration. Tbid.} 8 = 

[The court will not ſet aſide the proceedings for irregularity for a 
variance between the original writ and the declaration. Spalding v. 
Mure, B. R. T. 35 Geo. 3. 6 T. R. 363.] . 5 

[The defendant muſt take advantage of an irregularity in the 
writ before appearance. Fox v. Money, C. P. E. 38 Geo. 3. 

1 Boſ. & Pull. Rep. 250.] Ng | 

So, if the writ be guare clauſum fregit et herbam ibidem conculcavit, 
and the count omits fregit; for then the count omits the treſpaſs for | 
the entry into the cloſe, which was in the writ. R. per two J. Ventris © 
cont. becauſe the treading down the graſs in the cloſe imports an en- 
try into it. 2 Vent. 153. "x4 5 

So, a writ in replevin de avariit, c. a count de equo. R. Cro. El, 
330. 7 Ed. 4. 31. 5. R. Lut. 1181. 5 

80, in forger of falſe deeds, a writ of divers falſe deeds, and a 
count of a deed of feoffment. 35 H. 6. 37. 1 

If a writ in treſpaſs be contra pacem nuper regis, and the declaration 

com ira pacem regis nunc. 11 H. 4. 15. 2 Ed. 4. 24. b. | 

So, a writ for goods ad valentiam 20/1. declaration ad valentiam 40/. 
R. Cro. El. 08. . | | 

| So, in an action on the caſe for a nuiſance, if the writ be for rai- 

Jing a yard and the declaration adds digging a gutter. R. Cro. EI. 829. 

| So, in debt, if the writ be in placito debiti 10l. and the plaintiff de- 

clares for 20/. R. Cro. El. 434. . 

7 So, if a writ of waſte be againſt the defendant ex dimiſione A, and 

the count ſhews a feoffment to B. who ought by recovery to declare 

5 the uſe to the defendant, it is bad; for it ought to have been ths ap= 

pears by the declaration) ex dem ſſione B. R. Cro. El. 722. 


It 
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If the writ be on the demile of the predeceſſor, and the count on 
the demiſe of himſelf, or & contra. K. I. Rol. 432. 17 


(C 14.) V ben a variance ſhall be aided.] And a material variance 

3s not aided, b verdict. R. Cro. El. 185. 829. 330. 722. R. 
2 Vent. 153. Fer Powell ace. but Treby cont. Lut. 1181. Vide Amend- 
ment, (D 18) 

But miſprifion of one original for another; as ſummoned for attached, | 

Z only form, and aided by verdict. Semb. 2 Cro. 108. Cro. Car. gn, 
4 Mod. 246. 

In an action on the caſe, if the writ is recited funnonit. inſtead 

of attach. it is well. Brown v. Morgan, M. 4 G. 2. Fort. 34 "5 

[So, on debate, i in the caſe of a member of parliament. Lockyer 
v. Chetwynd, in C. B. Fort. 341. ] 

So, if the original be certified in one county, where the action 
was in another, it ſhall not be intended the original in the ſame cauſe, 
but rather that there was no original, and this is aided by the W 
R. 2 Cro. 655. 674. Vide amendment, (D 8.) 55 

3 of another term, or between other parties. R. Cro. Car. 327. 

we 5 
_ * [Special original in L. plaintiff declares in M.; defendant takes 
the declaration out of the office ; plaintiff ſues out new original in M. 
proceedings ſhall not be ſet aſide. Barnes, 415.] 

So, if the original recited in treſpaſs be only for one day, the de- 
claration for treſpaſs on ſeveral days. R. 4 Med. 246. 

If the original certified was ſuch as the defendant was outlawed 

upon; for then the plaintiff may declare upon that or upon a new 
etna, R. Fon. 442, 3. 

So, if, upon no original being Mir igned for error, diminution be 

alleged, whereupon the cflot brevium certifies an original of the term 


in which the placita is entred, which is a variance; it may be ſug- 


geſted that there is another original in the ſame, or a precedent 
term, and there ſhall be another certiorari for it. R. 1 Sal. 267. 

So, on a certiorari for an dh the continuances uw not to be 
returned. 1 Sal. 269. 


(C 15.) What variance is not fatal. Special count 5 a general 
writ.) 50, a ſpecial count on a general writ is good. Vide Abate- | 
nt, 8. 
* in * de libero tenements, if the plain is made de quatuor acris 
foliceti commun. gſtoverior., and of ſeveral rents. R. 8 Co. 47, 8. 
In aſſize of frequent diſtreſs, if the plaint is, that he was ſo often 
diſtrained that he could not manure, 8 Co. 50.6. | 
[If a capias be generally at the ſuit of the plaintiff, and the declar- 


ation 966 fam it is well enough. 2 BY. 722. ] 5 
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In guare impedit for the king præſentare ad eccigſam que ad neftram \ 
fppectai donationem generally, count may be ſpecial, gue {petfat ratione 7 
| prerogative for os N and aff. in parl, on a ſpecial demurrer for that 
cauſe. Ca. Parl. 164. NC © A . 
fo guare imp. præſentare ad ecrigſiam generally, the count may ſhew | 
that he has only two turns, &c. 5 Co. 102. b. 1 
So, a variance, by the addition of a thing not material, is not fatal: 
as, in treſpaſs for an aſſault and battery, the plaintiff declares that the 9 80 
defendant ſtruck the horſe on which the plaintiff rode, per quod the 
laintiff fell; the variance between the writ which ſpeaks only of the 
battery of himſelf, and the count which ſpeaks alſo of the battery of 
the horſe, is not material; for the ſtroke to the horſe is only induce- 
ment to the battery of the plaintiff himſelf, and not alleged as the 
ground of the action. R. Mar. Pl. 107. 3 . 
80, a variance as to damages between the writ and the declaration 
| is not material. R. 2 Cre. 128. 629. Vide pot. (C84) -  . 
L Aare clauſum fregit againſt two, and a declaration againſt on 
holden regular. Spencer v. Scott, C. P. E. 3) Geo. 3. 1 By: & Pull. 
Rep. 19. 0 3 1 
Hin aceſs not bailable, if the writ be joint and the declaration ſe- 
veral, it is regular: ſecus, in bailable proceſs. - Bid. p. 49. — 
__ [If proceſs be ſued out in the name. of two plaintiffs, and declar- 
ation bedelivered in the name of one only, it is bad. Rogers v. Fen- Es. 
tins, C. P. H. 39 Geo. 3. Bid. 383.] _ WE | 5 
[Writ ſued by plaintiffs as executors, and declaration by them in 
their own right, held a ſufficient variance for diſcharging the defend- 
ant out of cuſtody on filing common bail. Douglas v. Irlam, B. R. 
M. 40 Geo. 3. 8 T. R. 416.] | 


(C 16.) Pledges found upon a Declaration. 
The plaintiff in B. R. or C. B. ought to find pledges de proſequends; 
for if he be nonſuit he. ſhall be amerced. 2 Cre. 414. | 
And he muſt find them on a bill, where the clauſe /i fecerit te ſecur. 
Kc. is not inſerted, as well as upon an original. © 
So, an attorney ought to find them, tho? he ſues by attachment of 
privilege, where ſuch clauſe is not inſerted. R. Dy. 288. a. R. Cre. 
Cor gh. | ; 
When pledges ſhall be found in replevin, vide pot. (3 K 5. 
The nature of pledges. Vide Bail (A- C). Fl 
They ſhall be found in debt gui tam. 1 Lev. 11227. 
But the king or an infant doth not find pledges; for they ought 
not to be amerced. 8 Co. 61. 3. R. Cre. Car. 161. 4 Ii. 180. 
L 8s. * 5 . 5 ; 
So, they are not found on an information. R. 1 Lev. 123. [But 
the f. 4 & 5 W.&-M. 18. requires ſecurity to be given for coſts.) 
And the pledges ſhall be found -on the purchaſe of the writ in 
Chancery, R. 2 Cro. 414. 3 Bulftr. 279. 55 
Or, before the ſheriff, who may refuſe to execute the writ, and re- 
turn no pledges found. 2 Cro. 414. Eh 3 
. FX he may execute the writ before pledges found, if he pleaſes. 
ro. 414. e | 5 
For it is ſufficient if are found at any time pending the plea. 
2 Cg. 414. Mar. 46. * 180. Fon. * wn 8 
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At any time before judgment, tho? it be in appeal. R. 2 Jon. 164. 
JJ OY, Tae Si RE 41 

And after judgment and error brought, want of pledges may be 
amended by the ſheriff. R. 3 Lev. 339. 

The pledges are uſually entred on the bill or declaration at the end 
of the count. Dy. 288. a. 4 Inf. 10. e 
And, if no r found, it was error by the common law. 
R. 2 Cro. 414. R. Dy. 288. a. R. 3 Bul. 61. R. Mar. pl. 40. 
Cro, Car. 59.4. SO] e WE ee e 
And the omiffion was not aided by the ,. 18 El. 13. 2 Cre. 41 f. 
3 Bul. 278. E. Cre. Car. 92. But Hut. 92. males a quere. Acc. 
1 Sid. 84. Per two J. Windh. cont. Ray. 51. R. Dy. 288. a. in 
marg. Jon. 177. W * 25 ee 
The omiſſion is ſubſtance. R. 3 Lev. 39. 4 
But, if there be no original, that is aided, and the pledges are'to be 
entred on the original; and therefore want of pledges is no error 
when there is an original wanting. R. 1 Sid. 84. R. Fon. 177. 
And by the ff. 16 & 17 Car. 2. 8. after verdi& no judgment ſhall 
be ſtayed or reverſed in the courts of Vęſtminſter, county-palatine, or 
grand ſeſſions of Wales, becauſe no pledges, or but one, are returned 
on the original. 3 | 5 
And by the /. 4 & 5 Ann. 16. no exception ſhall be taken for de- 
fault of entring pledges on the bill or declaration, unleſs it be ſpe- 


cially ſhewn for cauſe of demurrer. 2 | 
[On demurrer, and for cauſe that no pledges are on the writ, or 


mentioned in the declaration, judgment pro quer., for he may enter 
pledges at any time before judgment. Mansfield v. Richman, P. 
2 G. 2. Fort. 330. Barnes, 163.] | | M40 
fOn ſpecial demurrer, for that declaration is without pledges, if 
the paper book with pledges added is delivered to defendant, and he 
does not take notice of it, it is a waiver of the irregularity, and he is 
too late when it is ſet down for argument. Umfreville v. Lock, M. 
10 G. 2. B. R. H. 315.) 5 
[On ſpecial demurrer, on action by bill, and for cauſe, na pledges ; 
plaintiff may have leave to amend, and add pledges. Watſon v. Rich- 
ardſon, T. 21 & 22 G. 2. 1 Will. 226] | 
o, if pledges are omitted, after error brought for it and aſſigned, . 
the court will permit pledges to be entred. R. 3 Lev. 3666. 
[Want of pledges cannot be taken advantage. of in error, tho? the 
judgment was by default. How v. Denin, T. 2 G. 3. 2 Will. 142. 
So, if an infant attains his full age before judgment, and no pledges 
appear to be entred, it is not error; for if pledges were neceſſary 
when he came of age, they might have been entred before his age on 


the writ. R. Jon. 177. \ 


(C 17.) Count or Declaration muſt have Certainty. | 
And the count in every court ought to have certainty and truth. 
Co. Lit. 303. a. Pl. Com. 84. 122. SA . | 
And the certainty ought to be ſuch, that the court may give judg- 
ment upon it, the defendant anſwer to it, and a good iffue be joined 
thereon. (Vide Co. Lit. 303. a. PI. Cem. 84.] BEA ISIS 
And there are three kinds of certainties: 1. certainty to a Certain 
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intent in general: 2. Certainty to a common intent: 3. Certainty to 
a certain intent in every · particular. The /a/ is rejected in all caſes, 
as partaking of too much ſubtlety. The ſecond is ſuſhcient in de- 
fence; and the firſt is required in a charge or accuſation. Gow. 
682. Doug. 158.) I YE . : 

{The third kind of certainty is required in eſtoppels. Doug. 159. 


(C 18.) Certainty of parties.) And therefore the parties, demand - 
ant or plaintiff, tenant or defendant, ought to be well named. _ 
Tf the plaintiff ſue the defendant by a wrong chriſtian name, and 
the defendant appear by his right name, the plaintiff may declare 
againſt him by ſuch right name, otherwiſe if the plaintiff file common. 
bail for him, according to the ſtatute, by his right name. 3 T. R. 
G1 I. a N 
What ſhall be a miſnomer of the plaintiff or defendant, vide Abate- 
ment, (E 18, 19.—-F 17, 18, Cc.) * 
When the omiſſion or miſtake of the uame of a party vitiates the 
count or not, vide Action on the Caſe, (H 2.) % 
[Any variation in the name of a corporation is fatal; as, Auſtria- 
lia for Auſtralia, Turvil v. Aynſworth, M. 1 G. 2. Str. 787. Ld. © 
Kapm. 1515. | n | 
If a declaration by A. B. ſhews a title cuidam A. B., it cannot be 
intended to be the plaintiff. R. 2 Lev. 207. „ 
If it charges guad predif?. A. B. depoſuit, where two of the ſame 
name are mentioned before, it ſhall not be intended to be the defend» 
ant. R. Cro. El. 267. | | 133 
But where there is mention of a manor or name before expreſſed, 
it ſhall be intended the ſame, tho' prædict. is omitted. R. 2 Gro. 192. 
If plaintiff and defendant have the ſame name, if it appears on the 
record which is which, as an oyer of a bond from A. B. of C. to 
A. B. of D., and the declaration begins 4. B. of C. was ſummoned, 
c. it is ſufficient, tho' the addition is not repeated again. Connor 
v. Connor, T. 8 G. 3. 2 Will. 366. A | 
The alias dict. muſt be in the ſame language as in the deed. 
Barnes, 241.] - | 


(C 19.) Certainty of time.) So, the time of a matter charged in 
the declaration ought to be certainly alleged; and therefore in aum - 
it, if the plaintiff omits the day when the promiſe was made, it is 
bad. Ye. 94. | 2 5 

So, in trover, if he omits the time of the converſion. Cro. El. 97. 

If he declares on a leaſe for years made to him, he ought to ſhew 
the day when the leaſe was made. P!. Coin. 24. a. 25 

So, in all caſes where the day or time is iſſuable. Pl. Com. 24. 

So, the time of every fact, material to maintain the declaration, 

ought to be. alleged: as, in trover, the time of the converſion as well 
as the time of the poſſeſſion by the plaintif, and of the finding by the 
defendant, ought to be alleged. R. ſor the converſion is material aud 
traverſable. Cro. E. 97, 98. i ata - 
In reſcous of a diſtreſs for rent, the days of payment of the rent 
ought to be alleged. Kitt. 227. 42. . | 
In treſpaſs for detaining his ſervant, tlie plaintiff ought to ſhew the 
time of his retainer, PI. Com. 24. 2. : | = 
Vol. V. e Y L* That 


\ 
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(e That the defendant, on the 6th of May, and on divers other days 
and times betaveen that day and the commencement of the ſuit, aſſaulted 
the plaintiff,” is bad. Cowp. 828.]J | | 

If the defendant pleads a releaſe, he ought to ſhew the day of the 

making of it. Pl. Com. 31. 2. | 8 

So, if no time be alleged but after a (viz.), and the time there 
mentioned be repugnant, by reaſon of which the vi. ſhall be rejected, 
then the declaration is bad for want of time. Tut. 201. Tide 
infra. | | | 13 | 1 
If the defendant pleads a fact, which is traverſable, but not local, 
he ought to allege it to be at the time and place mentioned in the de- 
claration. R. Lut. 14. | PP 
If the declaration ſtate a corrupt contract made the 21ſt December 
1774, giving day of payment tothe 23d of December 1776, and iſſue 
de joined on it; evidence of a contract on the 23d of December 1774, 
for r years, will not ſupport the iſſue. Coop. 671.) 
But it is ſufficient if the time be in the declaration, tho' it be not in 


the writ recited by the declaration. Vide ante, (C 12.) | 
Or, if a thing may be coupled to a time before alleged: as, in treſ- __ 
paſs quare clauſum fregit et adtunc et ibidem inſult. fecit et ciſtam cepit, it 
is good, tho' no time is repeated for the taking of the cheſt. R. 2 Cre. 
n information in debt for duties of goods imported in May, evi- 
dence may be given of ſeveral importations at ſeveral times. Att. 
Gen. v. Hatton, H. 1728, Bunb. 262. 5 | 
(On information in debt for non-payment of duties, evidence. may 
be given of an importation ſeveral years before the time laid; but the 
court will, on ication, confine the evidence to a certain time. 
Att. Gen. v. ke, M. 1726, Bunb. 223.7] | | 
In afſumpfit, if it be alleged that A. determined guod pradict. 1000 
- guineas fuer. valaris, Kc. viz apud B. R. Lut. 487. © 5 be: 
Or, if time be\alleged to a thing tantamount : as, in trover, if the 
plaintiff ſhews a time of requeſt and refuſal to deliver, tho' no day of 
converſion be alleged, it is ſufficient; for a refuſal to deliver on re- 
queſt amounts to a converſion. R. Cro. Car. 262. ER: 
So, to a negative matter no time need, be alleged. Pl. Com. 24. a. 
| So, in real actions, no certain time is neceflary, for tempore pacis, 
tempore dom. reg. nunc, or nuper reg. is ſufficient. R. Sal. 561. l 
So, in quare impedit. Ibid. | | 7 "ig 
And, if a more certain time is mentioned, it is not material or tra- Mi 1 
verſable. Did. 3 THE" 5 4 
So, it is ſufficient, tho' it be imperfeQly alleged: as, in trover, 


$4 


if the plaintiff ſays that he waspoſlefſed g Maii of goods and loſt them, 2 
and the defendant found them, and pgſea,./cil. 1 Maii, converted them, 4 

it is good, tho the converſion is alleged to be before the loſs; for 5 
poſtea is ſufficient, and the day ſhall be rejected, being after the /ci/. £8 

And repugnant. R. 2 Cro. 428. 5 | a 
[So, in covenant, if plaintiff declares on articles, dated goth So- 0 


tember, 5 G. (which is 1718,) and then ſays, poftea, ſcil. 1k ay 1718; 
this ſcil. ſhall be rected, as inconſiſtent, and then it will ſtand that he x 
covenanted the 3oth September, and poſtea committed the breach. ot 


F 


Hayman'v. Rogers, M. 6 G. Str. 232. . 8 
Ulf plaintiff declares againſt the parſon, that he left his tithes on 
ED 8 dis 


nn 
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his field, per quod he loſt the uſe of that part, under the cocks, from 
2oth Auguft, the time of cutting, to 20th December, it is well enough, 
tho' the parſon was not obliged to carry them away on the 20t 
Augiſt; for the jury may apportion the time, or the plaintiff teleaſe 
it. Seuth v. Jones, M. 6 G. Str. 245. 5 
Ir, in treſpaſs in Michae/mas term, for an aſſault 18th October, 
and impriſonment for 25 weeks, which is long after action depending, 
Webb v. Turner, T. 11 G. 2. Str. 1095. Andr. 250.] |. 11 
Debt on bond for not performing award; plea that arbitrators did 
not make award on or before 21ſt May. Replication, that arbitrators, 
after making bond, and before exhibiting plaintiff's bill, 20 wit, on 


21ſt May, did make award; this is a ſufficient; allegation. R. on 
ſpecial demurrer. Bifſex v. Bifſex, T. 51G. 3. 3 B. A. 1729. 
So, in ejectment, if the plaintiff declares on a leaſe 3 Main, virtute 


cujus he entred and was poſſeſſed, till the defendant poftea, ſcil. 1 Mari, 


_ ejected him, the day after the il. is repugnant, and; ſhall. be rejected; 


for it is ſufficient that he entred virtute dimiſſionis et poſiea was ejected. 
R. 2 Cro. 96. But this judgment war diſapproued by the. Ch. F. 1 Sid. 8. 


K. acc. 2 Gro. 136. 662. 154. R. 2 Bul. 29. 


So, if there. was a blank for the day. R. 2 Cro. 32. 
So, if a- man pleads that before the obligation, /ci/. 1 CG. and the 
day mentioned is after the obligation, it ſhall be rejected as repugnant, 
after a demurrer, as well as after verdict. R. 1 Lev. 199. 
But, if by the rejection of a day impoſſible or repugnant, no time 
appears when the fact was done, it is bad: as in aſſumpfit, if the 


plaintiff declares on an indeb. aſſumpſit and then adds another count, 


which begins camg: etiam deft. poftea, ſcil. 1 Maii, (which day is 
before the time alleged in — 9 this is bad; for, 9 2 
day after the /cil. is rejected, no time appears for the promiſe in the 
zd count. R. after verdict, Tel. cg. 5 5 | 
So, if the; jury find a leaſe made 1 Mai habend. a die date, virtue 
cujus plaintiff eodem 1 Maii was poſſeſſed quorſg: defendant poſtea, (via.) 
eodem 1 Mai, ejected him, it is bad; for it the day after the pgſtea is 
rejected, no time appears when the ejectment could be, for poſſea 
does not import that the ejectment was after the leaſe commenced, 
which did not commence till the 2d May. R. after verdif, 1 Sid. 8. 
So, by the ff. 16 & 17 Car. 2. 8. after verdict judgment ſhall, not 


be ſtayed, or reverſed, for a-miſtake of the day, month, or year in 
any declaration, Cc. where the right day, month, or year in the 
. fame, or any. preceding writ, plaint, roll or record, is once truly 
alleged. Vide Amendment, (K 1, 2.) | 


So, if the day alleged be in olllble, or after the trial, it ſhall be 


ded after verdict. R. 8 V. 3. Wall v. Duke, (Vide Ca. B. R. 105.) 
K. M. 8 M. 3. B. R. Blackall. v. Heall, (Com. 12. Garth. 389. 


5 Mod. 286. Ca. B. R. 102.) Vide paſt. (3 M 5.) 


But before, the omiſſion of time to a material fact was not aided bx 
a verdict. R. ut dicitur Gro. El. 97, 98. Per two J. but three cami. 
Cro. Bl. 377. oy avert, „ 5 


(C 20.) Certainty of place.] Bo, in a declaration a certain place 


ought to be alleged, where eyery fact material and traverſable was 


done. Vide: Kit. 226. Vide ante, (C 19.) 


1 2 In 


| 
| 
| 


„ 1s. 5 
A hat county an action ſhall be alleged, vide Aftin, (* , 7 
2,3) | | 


As, in trover, a pl:ce of converſion onght to be alleged. R. Cro. 
Fl. 78. 9. 


: [So, i in ejectment the place is material, Boddy v. Smith, 2 10 G. 
Str. 595.) 


So, in treſpaſs for taking of corn, if the defendant juſtifies for the 


toll of grain brought to market to be fold, and fold, the place of ſale 


ought to be alleged, and it fhall not be intended fold in the market, 


unleſs it be fo ſaid. R. Lut. 1501. | 
In debt on a bond, the Plaintiff ought to count where the bond 


was made, tho” it be withouta date. 

[In debt, the deſeription of the place is not material, in erat, 
it is. Oats v. Machin, T. 1056. Str. 595. 

So, in an action on the caſe, that the a holds hind in 


A. ratione cujus he ought mundare fafas, he muft ſhew in what phce 


the ditches are. Lit. 226. 


So, if in debt on an obligation againſt an heir the a baden pleads : 


riens per diſcent, and the plaintiff replies aſſets, if he does not allege a 


Place where the aſſets are, it is error. R. 2 Cro. 503. 


So, in an action on the caſe for abuſing a horſe in a journey, which 


was hired of S. at P., he ought to allege the ans where oy was 


abuſed. Semb. Ray. 187. 
So, in covenant, if the plaintiff alleges a breach by er in the 


ſpiritual court, he ought to allege the place where the ſpiritual court 


was held, and if the place of the ſpiritual court when the proceedings 
commenced, be mentioned, it is not ſufficient ; for it ſhall not be 
intended to have continuance in the fame place, if it is not nga. 


N. Lat. 305. 
So, in an aQtion on aſſumpſit, a place of the performance of the 


fact, averred to have been done as the conſideration of the promiſe, 
ought to be alleged. R. Sho. 50. Sal. 22. 


As, if the conſideration be, that he conſents to, and YE not 
hinder a marriage; he ought to allege a place of conſent. R. 2 Lev. 


227. 


So, in a plea, there ought to be alleged a place for every fact, whieh 
is triable and traverſable. Lut. 1466. 

And therefore, if the defendant pleads a releaſe, he ought to 
allege a place where it was made. R. Lut. 1142. 1501. R. Cro. E.. 
66. 78. 98. R. H. 4 Ann. in C. B., Barker v. Palmer. (Com. 
141.) 

So, in a replication; for if the defendant pleads, that being an 

attorney of C. B. he ought not to be ſued elſqwhere without his 


conſent, if the plaintiff replies that he did con t, and does not 
allege a place for a venue, it will be bad. X. Sal. 4. 


And there ought to be a certain place alleged, where the fact was 


traverfable, tho! the iſſue be on another point. 2 Lev. 22. 


And if there be not, it is error; for it prevents the defendant's 


taking iſſue on it. id. 
Bat no place is neceſſary for a thing which 1s only inducement. 
R. Pl, Com. 190. b. / 


So, t two places for the — i is bad. R. Dal. 106. 
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The place alleged ought to be the county and the pariſh, hamlet, 


or other known place in the ſame county. (Cre. El. 260. 
It is ſufficient, if the county be in the margin, and the declaration 

only mentions the county aforeſaid. Vide infra. 8 . 
But, a fact alleged in a hundred only, is bad. Cro. El. 260. 

Or, in a ward only; for it is in the nature of a hundred. R. Cre. 

El. 260, : 2 

Or, in a county only, without naming a pariſh, vill, hamlet, or 

known place in the fame county. K. after verdif, Hob. 89. R. 

2 Cro. 150. K. 1 Sid. 178. ; | 1 | 
Or, the manor of S., without ſaying in what county. R. 2 Cre. 27. 
Or, at Whitehall, Tower-Hill, & e.. Semb. 1 Vent. 119. WIN 

So, if the county be in the margin, and the declaration alleges a 

fact at H. in the county aforeſaid, it is ſuthcient ; for it ſhall be referred 

to the county in the margin. 2 Cre. 96. R. 2 Cro. 618, | 
Tho? another county be mentioned, by way of recital, in the decla- 

ration before. R. Cro. El. 436. Cont. Cro. El. 311. 101. K. Cro. 

acc. El. 46. 5 3 „ 
[So, Norfolk to wit, declaration againſt A. of M., in the county of 

IWilts, for that at Catton in the county aforeſaid, is good for Norfolk. 

Sutton v. Fenn, MH. 13 G. 3. 3 Will. 339. e 

S3 o, it is ſufficient, if the declaration ſays, that the houſe demiſed 

is ſituate in & ſuper acclivitat. de H. R. per three J. 2 Vent. 272. 

But, in an inferior court, if the taking be alleged at A., it ſhall 

not be intended to be within the juriſdiction, tho? the court be in the 

margin. KR. 2 Cro. 96. 5 e 
So, if an addition be of the pariſh of A., without ſaying in what 

county, it is not good, tho! the county be in the margin. X. 2 Cre. 

167. | | | 5 
if it be coupled with a place alleged before, or after: as in debt 

for non-payment of 100 guineas, purſuant to the judgment of A., and 

that the aforeſaid 100 guineas are of ſuch a value, viz. apud N., tho? 
no place is alleged where the judgment of 4. was given, it is good, 
being coupled with the value of the guineas. R. Lut. 487. 

- Bo, in treſpaſs, quare warren. fregit,. et cuniculoy fugavit, without 
faying, ibidem, is good. | | Wn” 3 
So, in an indictment, quod intravit et diſſeiſivit, without ſaying, ad- 

tunc et ibidem. R. 2 Cro. 41. . | 

In trover, quod navem diripuit, nec uon bona aſportavit et canvertit. 

R. Sho. 180. - 5 | | ny 

In debt on a bond to pay, if A. dies before the firſt of May, with 
out iſſue then living; if it is alleged that A. died, having B. his ſon 
in plena vita apud D., it is ſufficient, tho' he does not ſay where he 
had iſſue; for it ſhall be tried at D. where the iſſue was living. Per 


three F. Dy. I 5. | 45 ; 

So, if the plaintiff, in debt for non-performance of a contract 
in the embroidery of a gown, alleges a retainer at ſuch a place, and 
the time of embroidering it, but does not allege any place where the 
_ embroidery was to be done, and it is traverſable, whether the defend- 
ant embroidered or not, yet it is good; for it ſhall be intended at 
the ſame place where the retainer was. R. Cro. El. 880. 

So, if the plaintiff alleges, that he was ſciſed of the parſonage of 
M., in M. ofercſaid, and of the 5 and preſcribes for 
1 a way 


/ p 
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a. way from the ſaid h6uſe to 4, but does not fay . Sh 0 the 
7 4 is, yet it is good; for it dran be intended to be in M. R. Croc: 
J. 898: | 

In Preſpaſs th the plaintiff alleged that the defendant put filth ſo near. 
his houſe'in L., and permitted the water in the defendant's yard to 
flow, per quod the walls of the plaintiff's houſe were damaged, 
without ſaying where he put the filth or permitted the vater. R. goods. 

Hard. 61. 

In debt on-a Wa ha defendant pleads a pardon; the plaintiff re- 
plies, that the bond was to the uſe of a receiver; no venue, where the 
bond was made, is neceffary in the replication ; for it is admitted by 
the plea that there was ſuch a bond. R. Hard. 187. 

In afſumpfit to convey land, if the defendant pleads. performance, it 
is not neeeſſary to ſay i in what place he conveyed it; for it t hall de in- 
tended og the land. R. Mar. pl. 51. 6 
If the plaintiff alleges ſeiſin in the defendant of a mill in D., and a 
nuiſance by raiſing the mill. banks, without ſaying where the banks 


were. X. 2 Cro. 555. 557. 


If the plaintiff aſleges a demiſe at H., and a diſtreſs in parcel de. 
miſed, without ſaying where it was; for it ſhall be intended in H. 

If he alleges an aſſignment by the ſheriff of a term for years . 
tended by him, without ſaying where; for it ſhall be intended where 
the land lies. R. 2 Mod. 304. . 

If ahe fact is, in its nature, local. | 5 

So, in a plea to the perſon of the plaintiff, as neifromier, bad addi- 
tion, alien, Oc. a place for the venue is not neceſſary; for it ſhall be 

tried where the action is brought, R. 1 Sal. 2. 6. 

So, if judgment be by default, after a writ of enquiry, it is not 
material, tho” no place be alleged where the promiſe was made ; for 
the enquiry ought to be of nothing but damages, and this may be by 

any jurors of the county. R. Lut. 239. 

So,” if the fact, to which no venue is alleged, be admitted by the 
bar, it is good, Vide poſt. (C 85.) 

Or, the iſſue does not require a venue of that place. R. Nox. 

So, by the . 16 & 17 Car. 2.'8. after verdict, the things there 
mentioned, or any other of the like nature, not- being againſt the. 
right of the fuit, or whereby the iſſue or trial are akered, all be 

amended. 

But before, the omiſſion of a place, when it was material to be 
alleged, was not aided by verdict. R. Cro. El. 78. 98. Per two 7. 
but three cont. Cro. El. 377. Adm. Cro. Car 

From what place a jury Pal come, vide "Amendment, (H 1, 2.) 


(C 21.) Certainiy of the thing demanded.] So, a declaration ought 
to have certainty of the thing demanded : and therefore, in treſpaſs 
for taking his fiſh, the declaration is bad, if it does not ſhew the num- 
ber andthe kinds of fiſh in certain. R. 5 Ca. 35. 

So, in treſpaſs, quare in ef aral. piſcar. ſua piſcat. fuit, et Piſcet cepit, 
without mentioning the quantity or ſpecies. R. 1 Vent. 272, Dub. 

1 Vent. 329. _ | 
In debt pro 40 Neri frumenti, without ſaying of what ſpecies, : 
* declaration is bad: Cro. El. 837. 

Or, pro 40 wins pann., without ſaying of wool, or what other ma- 

terials. Bid. In 


* : 2 


VVT 


In an action upon the caſe for diſturbing him in his paſture, if the 
plaintiff ſays, quod ipſe cum quibuſdam aliis tenen. per coptam, Ic. have 
the ſole paſture, without ſaying with whom in particular. R. 2 Lev. 
178. Z | "4 
yk in treſpaſs, quare duas acras terre fodit et aſportavit, not ſhew- 
ing the quantity of the land taken away, is bad. R. after verdict, 2 
Vent. 174. Vide poſh (3 M. 5.) EI e 
So, if it be, quare diverſas pecias maberemii aſportavit, it is bad for 
uncertainty. R. 2 Vent. 262. - 3 A 
AQuare ciſtas cepit & vgſtimenta in ciſtd prædict., without ſaying in 
which of them. Al. 9. | 1256 8 
Quare clauſum fregit et diverſa onera equina terre aſportavit, per quod 
viam amiſit. R. 2 Vent. 73. 5 Xn RR 
Dare cepit quandam parcellam lane. R. 2 Lev. 195. 3 
[Aſumpſit pro divenſis rebus is ill. Semb. Spark v. Fobber, M. 13 G. 


* 


Lad. Raym. 1450. So | 
[Treſpaſs for taking away diverſa bona et catalla, judgment arreſted 
for uncertainty. Watt v. Eſington, MH. 12 G. Fort. 377. Str. 637: 
2 Ld. Raym. 1410. ] | 7 
So, in an action againſt the hundred, the declaration is bad, if it 
does not ſhew the goods ſtolen in particular. Adm. 2 Sand. 379. _ 
So, in debt for an amerciament, the declaration ought to ſhew the 
certain ſum at which the defendant was amerced ; and it 1s not ſuſſi= 
cient to ſay to what ſum it was affeered. R. 3 Lev. 206. 
And want of certainty in the declaration is not aided by verdict. - 
KR. 5 Co. 35. 5. K. Cro. H. 817. 3 | 
Nor, ſhall be aided by the ,. 16 & 17 Car. 2. 8. which ſays, that 
judgment ſhall not be arreſted for any other matter that doth not 
alter the nature, of the action or trial. R. 1 Vent. 272. : 
[In debt for freight on a charter-party ; if the breach aſſigned is, 
that defendant has not paid for freight 200/. with average according 
to charter- party, it is good, tho” it does not ſay to what the average 
amounts. Dodd v. Atkinſon, M. 10 G. 2. B. R. H. 342. | 
[AJumpſit for a bond of the lord viſcount Gave, whereas it was 
Gage, and ſo called throughout afterwards Gave; only ſurpluſage. 
Alcorn v. Weſtbrook, M. 19 G. 2. Wilſ. 115. | 
[Treſpaſs for taking divers quantities of china-ware, ſufficient. 
Barnes, 276.] | | 


(C 22.) Certainty in other circumſtances.] It ought to ſhew plainly 
and certainly all circumſtances material for the maintenance of the 
action; for if there are two intendments, it ſhall be taken moſt 
ſtrongly againſt the plaintiff. Pl. Com. go. ö. | ; 

[Thus the exceptions in the enacting clauſe of a ſtatute, which 
creates an offence and gives a penalty, mult be negatived in the de- 
claration ; but where theſe . exceptions are contained in a ſubſequent 
proviſo, that is not neceſſary. 1 T. K. 141.J 1 | 
As, in debt upon a contract to pay 20 s. upon waſte done, and 

Plaintiff ſhews that defendant committed waſte ; it is not ſufficient, 
without ſhewing how the waſte was done. ER : 

In reſcous on a diſtreſs for rent, he ought to ſhew on what days 
the rent was payable. Kit. 227. a. 1 


In an action upon the caſe by a parſon, who entitles himſelf by the 
| | | ” es: | _ reſigna- 
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reſignation of B. for dilapidations, he ought to fhew bow the reſigna- 


tion was made. R. Lut. 116. | 


In an action upon the caſe for overloading his horſe, he ought to 
ſhew how or with what weight he overloaded him. R. 2 Leo. 104. 

In prohibition upon a diſcharge of tithes by unity at the time of the 
diſſolution, he ought to ſhew ſuch an unity, by which be may be diſ- 
charged. R. Heb. 296, &c. EE SE En or ne 

[If a cuſtom is alleged, that ſuch a one has a right to his freedom, 
paying a reaſonable fine, and the evidence is, that he ſhould pay 
Gs. 8 d. it is well enough laid. Moor v. Haſtings, H. 10 G. 2. 


Str. 1070, B. R. H. 353. 


(C 23.) Declaration "muft be ſenſible.) So, if the declaration be re- 
pugnant or inſenſible, it will be bad: as, in treſpaſs for taking away 
timber jacen. erga confectionem domus nuper edificat. ; for it cannot be 
for the building of a houſe which is already built. R. 1 Sal. 213. 
80, in coyenant, and a breach aſſigned, gusd durante tempore quo ſer- 
viuit he departed from his ſervice, R. 1 Sal. 21232. | 

So, in an action upon the ſtatute of uſury, that A. lent to *., and 


pro dands to A. ſuch a day of payment, he agreed. R. ſemb. cont, 


1 Sal. 325. Vide poſt. (C 25.) 235 - L 
So, if the declaration has a blank for a day or place, or other mate- 
rial thing, whereby it is idſenſible, it will be bad. R. 2 Cre. 498. 


57 required in a bar, vide poſt. (E 5, 6, Cc.) FFI 
But in a count a certain intent in general is ſufficient. Co. Lit. 
303. Vide Actian upon the Caſe upon Afſumpſit, CST OS» 
As, in A e to pay ſo much if he marries the daughter of the de- 
fendant at his requeſt, if he ſays that he did marry het, without 
ſaying at the gefendant's requeſt, it is good; for it ſhall be intended. 


(C 24.) But certainty to a general intent is ſufficient. | What certainty 
) #2 # 55 „ 


R. Cro. Car. 194, 5. 


In account as receiver, till the feaſt of S. Mich., without ſaying 


what S. Mich. viz. S. Mich. in Tumbd, or S. Mich. Arch., yet it is 
2281 for it ſhall be intended S. Mich. Arch., which is the moſt 
VVV 77 7 Fon 34 It Tor ay 
In debt on an indenture, which contains an agreement for a mar- 
Triage between him and A., the eccleſiaſtical law permits, if he counts 
of a requeſt to marry, and that A. refuſed, ſt is ſufficient,' without fay- 
ing he requeſted to marry at a canonical time. 
In an action on a ſtatute, which gives to all ſubjects, &c. if the 
laintiff alleges, that he is nao ſubditus, it ſhall be intended that he 
was ſo at all times. R. r Lev. 1111 N 
[That the defendant ufed a gun, being an engine to kill and dſtroy 
the game, is good after verdict ; „ to kill,” Sc. ' ſhall be referred to 
te bein 5 engine,” and not to « uſed a gun.” Cowp. 825. 
In afſurp/it to ſatisfy for goods, if he ſays, that ſo much is minus 


_ fatis to Tatisfy him, it is ſufficient ; for if the plaintiff does not de- 


mand more, he muſt be content with ſo much. R. 2 Cro. 552. 
In detivive, the values of the, ſeveral parcels need not be laid ſepa- 

rately in the declaration. 2 Bl. 853. oo - f 
In action for maliciouſſy holding to bail in an inferior court for 
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thirty ſhillings, it is not neceſſary to ſet forth for what ſam the court 


can hold to bail; for by 12 G. 2. no court can hold to bail for leſs 
than forty ſhillings. Smith v. Cattel, P. 8 G. 3. 2 Will. 376. 
Declaration againſt the defendant only, ſtating that he and another 
made their promiſſory note, by which they jointly or /everally promiſed 
to pay, is good. Cowp., 832] ] | 
[In an action for conſequential damage from ſlander, imputing in- 
continence to the plaintiff, it is enough to ſtate that he was employed 
to preach to a difſenting congregation at a certain licenſed chapel 
ſituated at A.; that he derived conſiderable profit from his preaching ;. 
and that by reaſon of the ſcandal, © perſons frequenting the chapel. 
«© had refuſed to permit him to preach there, and had diſcontinued 
« giving him the profits which they uſually had, and otherwiſe 
4 would have given,” without ſtating who thoſe perſons were, or by 
what authority they excluded him,. or that he was a preacher duly 
qualified according to the fat. 10 Ann. c. 2. Hartley v. Herring, 
B. R. H. 39 Geo. 3. 8 T. R. 130.] | | 
I80o, in an action againſt the ſheriff for taking goods without leav- - 
ing a year's rent, the declaration need not ſtate all the particulars of 
the demiſe; but if it does, and they are not proved as ſtated, there ſhall 
be a nonſuit. Briftow v. Wright, B. R. E. 21 Goo. 3. Dongl. 665.) 
[An averment in a declaration on the fat. 11 Geo. 2. c. 19. . 3. 
to recover double the value of goods removed, in order to prevent a 
diſtreſs, that a certain ſum was due for rent before the goods were re- 
moved, need not be preciſely proved as laid. Grwinnet v. Phillips, 
KR. E. 30 Geo. 3. 3 T. R. 643.] 
[The notice of diltreſs, which alleged a different ſum to be due, 
was held immaterial. Bid.) e 
[So, if in an action for bribery at an election the declaration ſet 


forth the precept from the ſheriff to the portreeve of a borough, and 


the word * is improperly inſerted in ſuch precept, it is not a fatal 
variance, but will be rejected as ſurpluſage. Rex v. Pippet, E. 
26 Ges. 3. 1 T. R. 235. Vide Shuttleworth v. Pilkington, B. R. T. 
14 Geo. 2. 2 Str. 1155. ] | 3 
[Proof that the defendant's boat run down the plaintiſf's in the 
half-way reach in the Thames, will ſupport an allegation that the boat 
was run down in the Thames, near the half-way reach, in an action 
on 1 caſe for negligence, Drewry v. Twiſs, B. R. H. 32 Geo. 3. 
IJ 
I in ation for an amercement in a court-leet, if the declaration 
ſtate the court to have been holden before the ſleward of the manor, 
and the evidence proves it to have been holden before the deputy». = 
ſteward, it is a material variances Myvill v. Shepherd, C. P. 2 TJ 
29 Gee. 3. 1 H. Bl. 162. . 5 85 SEES 

Un an action for bribery on the fat. 2 Ges. 2. c. 24. it is not a ma- 
terial variance if the declaration ſtate the precept to have iſſued to the 
bailiffs of the borough} but the precept produced in evidence is di- 
rected to the bailiff. Vabor v. Harbin, C. P. T. 32 Geo. 3. 2 H. Bl. 
113. Fide Action upon Statute (I) | 
[Declaration for 52 J. 104. for rup-money ; evidence for 52 J. 10 6. 
for run-money, with an additional ſtipulation written after ſignature 
of the note, for a pint of rum per day; and holden no variance. 

Baptifte v. Cobbold, C. P. E. 37 Geo. 3. 1 Brſ. & Pull. Rep. 7.1 
Eten. 5 85 15 (C 25. 
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| (© 2800 And the, wards ſhall: have, a reaſonable * And 
mods. ſhall have à reaſonable. intendment and conſtruction. Vide 
Aion upon the Caſe: u n Aſſumpfit, (A 5.) _ 
And 8 e 85 — 1 that the king ſciſed of 
fe ſuch a park granted ꝙicium parci ſui, without ſaying (prædict.) yet it 
is good; for it ſhall be intended the park before mentioned, prædict. 
being mentioned before and after. 8 Co. 58. 

If the plaintiff alleges a demiſe to A., uirtute cujus he entred, it 
ſhall be intended that he entred immediately. R. Lut. 108. | 
If a cap. wutlagat. or other judicial writ be.pleaded, as iſſued ſuch a 
day, and it is not ſaid to have iſſued in term-time, it is good.; for it 
— be intended, when no cauſe to che contrary appears. R. Lut. 


PF i it be pleaded that 4. was ſeiſed, that he died ſeiſed, without 
ſaying who, it ſhall be intended that 2. died ſeiſed, it being. ſaid be- 

fore that he was ſeiſed. R. Lut. 1172. 

If an uſurious agreement be alleged between A. and B., and chat 
A. the lender pro dando diem folution. to A. haberet ſo much, it ſhall be 
intended that it was pro dando B. diem folutionis A. 1 Sal. 325. | 

If the declaration ſays quod def. proſecut. fuit et adhuc proſequit. ſuit, 
it ſhall be intended at the time when the action was commenced. R. 
3 Mod. 103. 4 Med. 15 2. 

[In caſe on promiſſory note, ſet out to be made 2d November, to 
pay on the 3 iſt December next : next ſhall be intended next after the 
date of the note, not next after the action brought. Carbonel v. Da- 
vis, M. 7 G. Str. 394-] 

If a declaration in waſte be quod A. feoffavit B. to the uſe of C. 
and his heirs, it is ſufficient without ſaying quod feoffavit B. and his 


heirs. R. Mo. 871. 
So, if an action be ſeveral in its nature, ſuch preciſe certainty is 


not neceiſary:; as, in an action on the f. 2 & 3 Ed. 6. as rector of 
the churches of D. and S. for not ſetting out his tithes on 400 acres 
of land in D. and S., it is ſufficient, without ſaying how much land 
in D. and how much in S., for it is in the nature of treſpaſs. R. 


2 Lev. 1. 


(C 26.) And 8 words-ore hu 3 ient where the certainty lies within 
the defendant's notice.] And general words are ſufficient where the 
certainty lies within the defendant's notice. 1 Lev. 190. . 

So, if the words aſcertain. the lands which are in demand, it is 
' ſufficient to plead a conveyance of them inter al. Lut. 1007. 

[In an action on the caſe for not repairing a private road leading 
through the defendant's cloſe, it is ſuſficient for . wg plainuff to alle 
_ the defendant as occupier of the cloſe is bound to repair.' 3 T. K. 
766. 

But a Faden n ho 3 in right of his own, eſtate, muſt 

ſet forth the eſtate in right of which he claims the privilege. Did. 
: [In covenant, which runs with the land, evidence that the. defend- 
ant is in as heir, will ſupport a declaration charging him as Mane. 
Derifley vr Cuſjance, B. R. M. 31 Geo. 3. 4 T. R. 75. 


(C 27. ) Where they are aſcertained by, other circumflances.]- 80, ge- 
neral words are e ſufficient, where they are —_— by othet cir- 


cumſtances: 


L 
> 
— 


ö 


0 


— 
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cumſtances: as, intreſpaſs, quare ciſtam fregit et diuenſa ueſtimenta in cifta 

prædict᷑. exiſten. ccpit, is good, without ſaying what veſtments. R. . g. 
Quare domum fregit et ſeparales claves pro aperiend. oftia domus præ- 

dict. chi. N. Sa. % 1 e | 
Dare clauſum fregit et ſpinas ſuas ad valent. ſo much ſuccidit, R. 

2 Cro. 435. | * 1 r 5 
So, 45 for twenty par. calligar. without ſaying; of w % õ, fulk,. Cc. 


is ſufficient; for when a thing is converted to another ſpecies, a 


declaration by the name of that ſpecies is good. R. Cro. El. 837. 
Or, for ſo many par. talceorum. Ibid, 30g 24-510 
Or, ſo many loaves panis, without ſaying . of what grain. Cra. 

| [A declaration in a ſcire facias by the aſſignees of a bankrupt ſta- 
ting, “that he became a bankrupt within the meaning of the ſtatutes, 

c. and that his goods and effects were afterwards, in due manner 

aſſigned to the plaintiffs,” is ſufficiently certain without alleging that 

the party was declared a bankrupt, or that his effects were afligned 
by deed. 2 T. K. 45] | . > 5 word 
If a man preſcribes to incloſe lands lying together in a common 


field, if he ſays that he incloſed, this imports that they did lie toge- 


ther. R. 2 Med. 14. ; | : 


(C 28.) And ſurpluſage does not hurt.) And ſurpluſage\ ſhall not 
hurt: and therefore, if a man in a declaration makes an imperfect 
mention of a thing which need not be mentioned, it is not pre- 
judicial: as, in a wwarrantia charte if the plaintiff ſays that he requeſt- 
ed the defendant to warrant the land to him, or give him a plea in 


bar, when the vouchee might plead in abatement as well as in bar, yet 


it is ſufficient; for the requeſt to warrant was ſufficient, and the re- 
queſt to give a plea was ſurpluſage, and need not have been mentioned. 
Heb. 23. . Vide poſt. (E 12.) ; 


If he mentions a condition ſubſequent, and does not allege a cer- 


tain performance, it ſnall not hurt; for the whole was ſurpluſage. PI. 


Com. 30. a. 32. 6. 155 | | | | | 
If a treſpaſs temp. Elia. be alleged to be contra pacem nup. regiuæ et 
regis nunc, it is not bad, for regis nunc ſhall be ſurpluſage. R. 2 Cro. 
377. 3 Bul. 8 2. ö a | WH, 
[If by ſtatute the action is given to the informer only, and the de- 
claration ſays the action accrued to the king, the poor of the pariſh, 
and the informer, it is only ſurpluſage. French v. Wilthire, M. 
11 G. 2. Andr. 67.] $2 2 | | 
If the plaintiff declares quod cum ipſi idem def. c. for ipf is ſurplu- 
ſage. 2 Med. Ca. 377. Fond, : | 
So, if by the. omiſſion of any words, tho' not repugnant to the pre- 
cedent words, that which was inſenſible may be made ſenſible, they 


ſhall be rejected as ſurpluſage. Dub. 1 Sal. 325. | 


So, if by the words after a viz. or ſcilicet a thing be alleged, impoſſi- 
ble, or repugnant to the plaintiff's title, the words ſhall be rejected as 
ſurpluſage as in ejectment, if the entry or oufter be alleged poſtea, 


viz. ſuch a day, which is a day before the demiſe. (ide Sal. 325.) 


So, in treſpaſs. * | 


So, in debt for rent, if a deviſe of the reverſion to the plaintiff be 
alleged, and that pfea, viz. ſuch a day, the deviſor died, which was 


2 day before the leaſe. R. Hard. 4. ( 29.) 


mo, _AaTLSTCADER. 


e290 Except where it defeats, the action] Let, if a man by the 
allegation of a thing not neceſſary ſhews that he had no cauſe of action, 


this, tho' ſurpluſage, ſhall hurt; as, in aſſiſe, if the plaintiff makes a 


title, which he need not, and the title is not good, the whole ſhall 


abate. Pl. Com. 84. b. 202. by ; 
So, if a man miſrecites a ſtatute in a material pladd, when it ved 


not have been recited, it is fatal. Pl. Com. 84. b. Vide Action upon 


Stat. (I). | * 
So, in an action againſt a diſturber, where — is a ſulſicient 


title for the plaintiff, yet if the plaintiff ſhews a title, and this appears 
inſuſſicient, the declaration is bad. R. after verdit, M. 9 V. 3. 


Dorne v. Caſtford, 1 Sal. 363. 365. (Vide 1 Ld. Ray. 266. Com. 44.) 


So, in a debt for a ſum awarded, if the plaintiff ewe a bad award. 
Vide Arbitrament, (I 2.) 

So, in partition, if the plaintiff ſhews that he ad the defendant 
hold both 3 in fee, where the defendant was- ſeiſed in tail, if this be 
thewn by verdict, the writ ſhall abate, tho' it was not neceſſary to 
ſhew the defendant 8 title, R. Cre. El. 560. x 


(Cc 30.) So, leſs mene; fs . for a collateral matter. J 8, preciſe | 
certainty is not neceſſary for a thing collateral to the action: as, in an 
action upon the caſe for putting in his cloſe carrion which died of the 
murrain, per quod diverſa averia died, it is ſufficient, without ſaying 
what or how many beaſts, for the ation i is not for the beaſts, or the 5 
value of them. R. A. 22. 

If the plaintiff alleges quad quædam pars vas furt in decafu, and i in 
conſideration that the plaintiff would repair, the defendant aſump/it, 
Sc. he need not ſay what part of the houſe was decayed. R. 2 Leo. 53. 

n treſpaſs for breaking and entering plaintiff's houſe, wrenching 
open cloſet · doors, cheſts, Cc. and toſſing goods about; it is not ne- 
—_ to ſpecify the cloſets, cheſts, good, Oc. Chamberlain v. Green 


b 12 G. 3. 3 Will. 292.) 


( 0 3 l.) And little certainty is wanting for 3 15 exact 
certainty is not neceſſary when a thing is alleged only as an induce- 
ment: as, if a man claims a thing appurtenant to an office, and not 
the office itſelf, it is ſufficient to ſay that it is antiguum ofecium, and 
it is not neceſſary to preſcribe for it. R. 10 Co. 59. ö. Vide 52. 


(C:43.—E 10. 18.) 
So, if he claims a thing by cuftcus'? in ſuch a vill it is ſufficient to 


ſay quod eft antiqua villa, 10 Co. 5g. ö. 
If an aſumpſit be brought on a promiſe to give ſo much with his 
daughter, as he agreed to give with A., it is ſutficient to ſay he agreed 


to give ſo much with A., without ſhewing how or with whom he agreed. 


Dub. Yel. 17. | 
So, in an action on the caſe againſt a bailiſf for not taking ſufficient 


pledges, it is ſufficient to ſay that he gave him the uſual fees, without 
ſaying how much he gave; for the demand is not for the fees. Latch, 
1 

þ an action on the caſe for diverting a ee if he alleges 
ſeiſin for life, it is ſufficient, without ſaying for his life or the life of 
another. R. Cro. El. 112, 3. 

u an action for ſlandering his title, if he ſays that be was ſiſed, | 
c. it is 3 * ſaying of what ate. 8 In 


- 


"'PLEADER.- "- 


In an action on the caſe, if he recites a recovery in an inferior court, 
it is ſuſſicient, without ſhewing by what authority. R. Cro. EI. 218. 

tn an action for diſturbance of common, it is good, tho' the pre- 
eile common be not alleged. K. 2 Cro. 630. PEO : 
| Or, for throwing down. his hurdles, it is ſufficient to preſcribe for 
erecting in aperta plated and taking diverſas denar. ſummat, without 
deſcribing the place, or aſcertaining the money more exactly. 1 N. 

0.108 3 8 

b 3 on the caſe by a leilce for diſturbing him in his toll, there 
is no need to ſay what eſtate the leflor had when he demiſed. R. Ow. 
in a formedon in reverter, or remainder, there is no need to ſhew the 
death of the particular tenant. . R. Pl. Com. 32. 6. 

In debt on a recognizance removed by error out of C. B. into B. R. 
there is no need to mention its being reverſed or affirmed. R. 2 Cro. 
99. 1 | g : 

(C 32.) So, if it be certain in part and uncertain for other part, 
judgment ſhall x1 for the plaintiff as to the certain part. Vide poſt. 

E. 36. ih 14 l WE 
a What plea 3 replication bad in part, is bad in the whole. ; 

So, if a declaration, in which damages are demanded, be certain 
for part, and uncertain for the reſidue ; if there be a demurrer to the 
whole declaration, the plaintiff ſhall have Fs otra for.that part which - 
is good, and ſhall. releaſe his damages for the other part: as, in at 
action on the fatute of Winton againſt a hundred on a robbery of his 
money, and of goods in his cuſtody, and does not ſay what, if the 
defendant demurs to the whole, the plaintiff ſhall have judgment far 
the money, but not for the goods. R. 2 Sand. 379. / ide poſt. 

So, in debt on the ſtatute of uſury on a corrupt agreement for 400. 
and on another for 20/. but does not ſay that this was corrupt, if the 
defendantdemurs to the whole, the plaintiff ſhail have judgment for 
the 4o/. R. 2 Cro. 104. t Sand. 286, | | 
80, if the defendant pleads to the whole, R. 2 Cro. 104. | 

So, in debt againſt an executo a bond and on ſimple contract, 
it is good for the bond. 2 Cro. 104, 5. 1 | 

So, in covenant againſt A. on a covenant in law on a demiſe by him 
and B. if the plaintiff aſſigns ſeveral breaches, one that D. was ſeiſed, 
upon which the action ought to be againſt A. and B, the other that 
A. entred upon him; it mall be good for the laſt. R. 1 Sal, fx 8. 
Acc. 2 San. 380. Vide poſt. (2 V. 3.) ——. 

In replevin, if the defendant avows for ſo much rent, part of which 
is not due, it ſhall be good for the reſidue. 1 Sand, 286. 11 Co. 45. b, 
EK. Mo. 281. Vide poſt. (3 K. 14.) 1 


4 


k NY eter: am muſt not be double. de Pell. Duplicity in 
* ) L 2. ; 7 1 5 52 ; 
So, a declaration ought to be ſingle, for duplicity vitiates it. Hab. 
We - ES WE ne 
When ſeveral matters may be contained in the ſame declaration or 


not, vide Abatement, (G 4.)—Afin, (G). | by 
As in a quare impedit if the plaintiff . alleges ſeveral preſeritments 
in his anceſtors, it is double. i TE | Or, 


Or, a preſentment by a feoffor, and another alſo by the feoffee. 
S0, in debt on a bond to pay ſeveral ſums at ſeveral days, if the 
plaintiff declares that the defendant did not pay the ſaid ſeveral ſums 
ner any of them, it is double; for non- payment of any ſum is a for- 
feiture of the bond. Semb. 2 Vent. 198. 1 Rol. 112 © 
But, if a declaration be with an expreſs A ſumpſit and a quant. meruit 
for the fame goods, Sc. without ſaying alia, it ſhall be good. R. after 
„ % V CN wg rig ad 

So, a declaration in covenant may aſſign ſeveral breaches. 
And duplicity in a declaration is aided by the defendant's plea. R. 

2 Vent. 222. * os * 
So, it is aided upon a genera) demurrer. Bid. 


If two counts in a declaration are ſo much the fame, that no evi- 


9 


Ll 


dence could be produced to prove one which would not prove the 


other, the court will oblige plaintiff to ſtrike out one; but not if de- 
fendant has obtained time to plead. Wilkins v Perry, T. 8 G. 2. 


which he claims. Ton. 453. 


B. R. H. 129.]. ann i 1s 


| s T7167. Mens: N 5 3 
( 34.) Declaration ought to ſhe a Title. 

The plaintiff or demandant in his count or declaration ought to in- 
title himſelf to the action; for he is to recover by the va lidity of his 
own title, and not by the weakneſs of the defendant's. Val. 8. 58. 

As, in a writ of partition between parceners, the plaintiff ought to 
ſhew that it was the inheritance of their anceſtors and deſcended to 


them. D. Cre.” EL 64. 


So, in partition between joint-tenants. Bete. 
"Otherwiſe between tenants in common; for they come in by ſeveral 
titles, and the title bf one does not lie in the other's knowledge, 4 þ 

Cro. El. 65. „ VV 
So, in a quem redditum reddit, the plaintiff muſt ſhew a title, for 
Which he demands attornment. 'Cro. El. G4. e e 
In waſte he ought toThew a title to the reverſion ex Menatigne, or | 

that he demiſed to'the'defendant, S. III. 
In a formedon in deſcender, he ought to ſhew the diſtinct gift by 


In remainder, he ought to ſhew all the prior remainders (tho' ex- 


pired) upon which his remainder depends. 8 Co. 88. 4. 


* 


In a writ of eſcheat, or ceſavit, he ought to ſhew the tenure. £ 8 Co. 
86. 5. | | . oF qd hai pla. 
So, in a writ of ward, or of meſne. Bid. e e 
- {Plaintiff claims an eaſement; if it appears in the declaration that 
it is out of defendant's ſoil, declaration muſt ſet out the title. 
Vernon v- Goodrich, Str. 5. at ons e 
Eln debt on the 19 Gen. 2. 30. for the penalty of 30. for impreſſing 
a mariner in the We India trade, the declaration muſt aver that he 
had nat deſerted from any of his majeſty's ſhips of war. 1. T. R. 141.] 
Ilt is not neceſſary in a declaration on a bill of exchange to aver that 
the maker delivered it; it is ſufficient to ſtate that he made it. Church- 


;, 


Bill y Gardner, B. R. E. 38 Geo. 3. J T. R. 596.3 


( 380 And how ſeiſed, G.. 


Ii a man alleges in himſelf a title W 
. 1 41 | lands 


PLEADER: . as 


lands in poſſe ion, he! ought regularly to ſay; quod fuit eie . - . 


L. 17. a, [ Raft. 274. F. 1 199. 1 7. K. 1 ee der 
— To EAT ' 833 

If ru 3 noſſelom of a term for bears, or other cliattel real, he 
ſhall ſay, quod poſſeronatts fuit. Ibid. | 

So, if he alleges ſeiſm of things manurable, 3 aa tene- 
ments, rents, &'c. he ſhall ſay, oe Joon ſelſi tus in dominico ſuo 1 de 
feodo. Lit. ſ. 10. 


If of things dot manurable, as of an e Ee. he hall a, 5 


 ſeifitus ut de feods et jure, omitting in dominico ſuo. Bid. 
So, if he 8 of a reverſion after an eee life. PL 
Com. 191. a. £ 
So, * the reverſion be after a term for years, bi my lays ſcifias 
ut de feodo et jure, for he has not the occupation, tho he may alſo fay, 
in dominico ſuo ut de feado ; for he has the poſſeſſion of the freehold, and 
may have an aſſiſe. R. Pi. Com. 191. a. ä | 
If he be ſeiſed in fee, he ſhall ſay, in dominico ſus; ut de feds: ifin | 
tail, ut de feodo talliato. a 
If for life, ſeiſitus pro termino vite hs G. 42. as badi 16.04 
If to huſband and wife for life, and to the 3 of the wife, he mall 
ſay, virtute cujus ſunt ſeiſiti ſibi et heradbur: 1 in your uroris. 
27 H. 8. 21.6. 
But ſometimes aß: is uſed for Peſße rates, and 34 contra. Ge * 
Ke a. | 
Yet, intereſt. of a term wild be bad. - R. 2 106. * I * 


(C 36.) Muſt beer Aa ſulicient Eſtate in him from ahi he. 
derives Titfe. 


"Bo, if the plaintiff derives an eſtate from A., he ought to ſhew that, 
A. had fuch an eſtate as enabled him to make the eſtate to the plaintiff; 
as, if a man entitles himſelf to a rent by a grant from B., he mu 
ſhew what eſtate B. had, whereby, it may appear that he. could grant 
ſuch rent. Mar. pl. 2. 

So, if the defendant avows for rent on a leaſe for years, and ſays 
that the dean and chapter of V. ſeiſed in jure collegii, made the leaſe, 
It is bad, without faying of what eſtate my are ſeiſed. R. Tar. 
121. 1 
In deb for rent by an executor on a leaſe. for years; by his teſtator, 
if he ſays, that the teſtator -was poſſeſſed for years, and demiſed it to 
the ef. ndant for a leſs term, he ought to ſhew the commencement 
of the teſtator's term, and that his leſſor was ſeiſed of ſuch an eſtate, 
that he could make ſuch leaſe. - R. 1 Brown. 48. Cont, Sal. 562. 

In ejectment, the 1 ought to ſhew a title in the leſſor, and 
a demiſe to him. 366. a. 

80, if he avows Fs rent in replevin on 2 demiſe b vim," or his 
reſtator, to the defendant for years, he ought to ſhew {ach an eſtate 
| in the leflor, that he could make ſuch, demiſe. R. Sal. 562. 


But now, by the 1. 11 6. 2. 19. J. 22, may ee e. | 


— 


"© 37- .) Mutt plead : a Conyeyance.; as it operates. CY 4 


8 if the plaintiff confeys to "himſelf an eſtate by deed,” he ebght 


the conveyance-as it operates in law, and not necording to 
thi words of the deed. 1 Vent. * [and 


A 4 od ar nh — 
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[And it is only neceflary to ſtate enough of the deed to ſhew a title 
to the action. Coup. 665. 725. Doug. 193. 667. 767. | | 
And therefore, if by the deed the words are, I give, grant, releaſe 

and confirm, he muſt not ſay, that ſuch a one dedit, conceſſit, relaxavit 
et confirmavit, but he ought to ſay, quod cunegſit, or quod relaxavit, &c. 
as the deed operates. 3 ow 292. K. 1 Veni. 78. Ray. 187. 1 Sid. 

452. 2 Sand. 96. | 

So, if a deed operates as 2 covenant to ſtand ſeiſed, he cannot ſay, 
that for affection conc fit, Kc. R. 3 Lev. _ 4 Med. [ yor ew. | 

15. 
: And tho“ he adds, que — conceſſi operavit per v viam a 
flare ſeiſit., &c. it is not good, for this i is pertinent. R. F Lev. 
292. 

"So, tho bs concludes' virtute cujur, ket of the flatute of uſes he 
was ſeiſed. Cont. per three J. but Pollexfen acc. and the nf pn 
by the three 7. was __ in B. R. 3 Lev. t 
4 Med. 149. | 
If there be a feoffinent by a joint-tenant to his edimpanicn, it ought 
te be pleaded as a releaſe, not as a feoffment or grant. 4 Mod. 150. 
If tenant ſor life grants to him in reverſion, it ought to be pleaded 6 
as a ſurrender. 4 Hod. 151. 

But if a verdict finds, that 4. conceſſ , &c. it ſhall be conſtrued 
according to the import of the deed. 4 Med. 151. 

How a bargain and ſale ſhall be pleaded, vide Bargain and Sale, | 
(B 12.)— How a deviſe, vide Devi iſe wo py a common recovery, 


vide poſt. (3.A 8.) 
(C38.) If he claims by Cuſtom or 'Prefeription, muſt K edebe⸗ Te. 


So, if the action be founded on a cuſtom or preſcription, the 
plaintiff in his declaration ought to ſhew a good cuſtoms or preſcrip- 
tion: as, in an action upon the caſe for not keeping a common bull or 
boar within the pariſh, he ought to ſhew a cuſtom or preſcription to 
keep i it. R. 4 Mod. 241. Vide Preſcription (H). 

Or, at leaſt, that the defendant, being rector of the fen, ought 
8 in conlideration of his tithes. _ 4 Mod. 241. 

If the plaintiff makes title to an affice, he 2 to \preſeribe for it. 
R. 10 Co. 59. b.- 

So, in an action upon the caſe for not repairing een thi ougnt 
to ſhew a good preſcription to repair; bot it is a charge to do a thing 
agaiaſt common right. R. 1 Sal. 335, 6. 

In an action upon the caſe for encloſing his common. 1 Sal. 36g. 
Med. Ca. 19. 

But where the plaintiff does not claim. the office itſelf, 65 by pre- 
feription, but 4 thing incident or appurtenant to it, it is ſufficient to 
ſay, quod gf amiquum officium. R. 10 Co. 59. 6. 

So, if he ſhews that Which is rantamount, it is ſufficient, tho' he 

does not 17 attiquum + as, if he ſays, quod divertit aque curſum ab 
antiguo carfs ad molendinum, tho he dbes not ſay, quod! 9ſt antiguum 
molendinum. R. 3 Lev. 133. 3 Med. 50. Vide Preſcriptlon (H). 

S380, if the plaintiff alleges 725 he was ſeiſed, and then preſcribes, 

it is not good, if he does not allege that he was ſeiſed in fee; for other- 
- wiſe he cannot preſcribe... R. 2 Mod, 318, L | 
| So, it hall not be intended » fem i fy after. verdict. Big: 5 
. | | (E39. 


ent. 149. 
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39.) When Poſſeſfion is ſuſcient. 5 


But againſt a wrong doer, it is ſufficient to ſay generally, that the 
plaintiff habere debet the thing demanded, without making title by grant 


or preſcription ; for poſſeſſion, is a ſuſficient title againſt him: as, in 


an action ſor diſturbing him in his toll. R. in B. R. and aff. in Exch. 


2 Vent. 292. R. 2 Cro. 43. 123. R. Ow. 109. 


So, in an action for digging in his common, it is not neceſſary to 
ſhew a title to the common: R. on demurrer in C. B. and aff. in B. R. 
T. 8 W. 3:" Stroud v. Birt. (Com. 7.) 4 Med. 423. R. 1 Vent. 319. 


K. after verdict. 4 Hod. 175. K. Skin. 213. 621. 


So, in an action for ſtopping his way, it is not neceſſary to ſhew a 
title to the way. R. and aff. in Error. 1 Vent. 275, St. John v. 
Moody. And on demurrer Eleckley v. Slater, H. 4 & 5 W. & M. 
Kot. 1771. KR. 3 Lev. 266. Lutw. 120. 2 Lev. 143838. 

Tho the way appears to be in the defendant's cloſe. R. Lut. 120. 
Or, for diverting his watercourſe, gue ad terram of the plaintiff 


currere conſuevit, it is not neceſſary to ſhew any other title. R. C. 


Car. 500. 575. R. 3 Lev. 133. 3 Mod. 49. Dub. She. 64. R. 
Carth. 5. „„ 1 e 
So, if he ſays, gue currere debuit et debet. R. Skin. 316. 

[In an action by an owner of an antient ferry againſt a perſon who 


erects a new ferry near to his, the plaintiff may declare on his poſſeſ- 


| fion; and he need not ſet forth in his declaration that he keeps boats 


And if he makes a title, it will be ſurpluſage, and be may give any 


and ferrymen ſufficient to carry paſſengers over. Bliſſett v. Hart, C. P. 


MH. 18 Geo. 2. Willes, 508. 


So, in debt upon the ,. 2 Ed. 6. 13. it is not neceſſary to ſhew a 


title, but only that he is rector or farmer. Vide pot. (2 8 16.) © 

So, in an action for diſturbing him in his ſeat in a church, it is 
not neceſſary to allege repair, or any other ground of enjoyment of 
his ſeat, but his poſſeſſion ; for this is ſufficient againſt a wrong-doer. 
R. 3 Lev. 73. 11 111 f ; 


[So, if a man is diſturbed by a ſtranger in his right of ſepulture 5 | 
the chancel for which he ought to pay the churchwarden 27. he 


need not ſet that out. Waring v. Griffiths, H. 31 G. 2. 1B. M. 
44%] J CC 
So, in real actions, founded on a fort, there is no occaſion to ſhew 


a title. Semb. 8 Co. 8. 5. 


So, in an action upon the caſe for not doing a thing which he 


ought to do of common right. R. 1 Sal. 22. R. 1 Sal. 360. Mod. 


Ca. 311. | 


So, in an action upon the caſe againſt a ſheriff for entring into his 
franchiſe; tho' he muſt have it by grant, and the ſheriff of common 


right hath the return and execution of writs. R. SH. 18. 


2004-55 <7 8 | 8 FINE 
Tho! it be for a refuſal of toll. 2 Bul. 288. 


other title in evidence. F. 2 Byl. 2066. 
© Yet, it is neceſſary that the plaintiff Chould ſhew the common or 
way, &c. to be his own, otherwiſe it may be the common, c. of the 
defendant. R. after verdiff. 2 Cro. 15,9. 


5 Vol. * ö ' 6 


So, in treſpaſs, the plaintiff need not to make a title, R. 2 Bul. 


ST ( 40.) 


1 
) 
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C 40.) When a Title ſhall be ſhewn in the Replication. 


And if the defendant juſtifies, the plaintiff ought to ſhew. a title 
in. his 2X R. in B. A. 8 V. * int. Atrond ue 
4 Mod. a. ; 

(C 41.) When i in the . ' 


80, in treſpaſs, if the defendant juſtifies for damage feaſant it is 
not ſufficient to ſay that he was poſſeſſed, without ſhewing by what 
title. R. on a ſpectal demurrer. 4 Mod. 419. Vide poſt. (E 21, 22.) 

| So, if the defendant juſtifies as ſervant to 4. he ought to ſhew what 
title A. had ; ; and it is not ſufficient to ſay that he was poſſeſſed. R. 
on a ſpecial demurrer. 4 Mod. 419. 1 Rol. 393, 4. 

80, if he juſtifies by molliter manus impoſuit in defence of the poſ- 
ſeſſion of B, R. Mo. 846. Semb. Lut. 1497. 

80, if he juſtifies damage feaſant. R. cont. 2 Moll. 70. 3 Med. 1 32. | 
R. acc. Lutw. 1492. R. acc. Where the treſpaſs is quare clauſum 
Ae it; for the plaintiff pretends title to the foil. Sal. 643. 

Pat where the defendant juſtihes the taking damage feaſant, where 
treſpaſs is · brought for taking goods only, it is ſufficient without ſhew+ 
ing a title to the en ; for this could not be in debate. R. Sal. 
64 

Tin pleading a public highway, it is' ſufficient far the defendant 
to allege that it is a common public highway, without ſhewing hav 
it became ſo, or that it has been ſuch time immemorial. 3 T. K. 
265.] 

| And; if the plaintiff ſhews a title, and fails in ſte the declaration i is 

Vide ante, (C 29. 39.) | ; 


(C 42.) But a Title in the defendant is ſufficient to be os 
generally. 7 


80, if the plaintiff alleges a title in the defendant, he nts not 
ms preciſely; but it is ſufficient in general terms: as, in a ſcire 
inſt the conuſee of a ſtatute, who has purchaſed part of the 
— o the conuſor, and ſued an.extent againſt the plaintiff, who is 
the purchaſer of the other part, it is ſufficient to ſay, that the defend- 
ant perguifivit fibi et heredibus, virtute cujus, & c. fuit poſſeſſonatus, 
without ſhewing that the deed was inrolled. R. Mar. pl. 97. 108. 


(C 43.) So, if it be alleged by Way « of lnducement. 


So, if a title be only conveyance or inducement to the action, it 
need not be alle ed n, Vide ante, (C 31.)—PgPt. (E 10.) 
As, in an action upon the caſe for a nuiſance, if the plaintif 


alleges that he was poſſeſſed for a term of years, it is ſufficient, with- 


out ſhewing the commencement of the term; for the title is only in- 

ducement to the action. 2 Mod. 77. | 
So, .if he ſays that he was poſſeſſed, it is ſufficient without ſaying 

for yeats Lut. 120. 

- So, incovenant, it is ſufficient to. fay, that by indenture he d demiſed, 

hemp by _ 8 he was 8 45 5 

Or, that e or years. he demiſe without 

what title, or for what term ek e — 5 _ = 

695 


» TFT 


= 12 9 


bbb ER „ 


in debt againſt a ſheriff for money ed an Set out of 

. T on a Narres in C. B., it is ſufficient to ſay that the record 
was duly removed into B. R., without ſaying Nos by we of op 
or otherwiſe. R. Cre. $30. 1 et | 


(C 44- ) When a Declaration malt ſhew a "Bickeb, 


The declaration ought to ſhew a breach of the covenant, promile, 
dg. on which the action is founded. | 
And if a good breach be not aſſigned, the defendant. may demur 


| generally. Win. Ent. 120. Vide poft. (C 47, 8, 9.) 


(C 45.) How a Breach ſhall be aſſigned. 


( 45.) In the werds f the covenant.] And it is ſufficient that the 

breach be aſſigned in the words of the covenant, promiſe, Sc.; as, 
if a covenant, promiſe, or condition of an obligation be to ſhew a 
ſufficient record, it is ſufficient to ſay that he did not ſhew a ſuffi- 
cient record, tho” iſſue cannot be joined upon it; for the ſufficiency 
of a record does not lie in the mouth of /aygens, but the defendant 
on ſuch breach aſſigned may ſay that he ſhewed ſuch a record, and 
recite it; and, upon demurrer, the court ſhall judge whether it is 
fuſficient. R. Tel. 39, 40. 

If the covenant be not to permit an eſcape without a warrant from 
the ſheriff, it is ſufficient to ſay that the defendant Nr the 
Tay: of A without a warrant, without alleging, how was arreſted. 
| I Sid. 39. 

Corea to do any act for further aſſurance; it is ſufficient to ſay 
that he did not make a conveyance on requeſt, without ſhewing any 
5 F refuſed; for the covenant was to do any act, 

C ol. 

Covenant that he was ſciſed of an indefeazible eſtate ; it is ſufſi- 
cient to ſay that he was not ſeiſed of an indefeazible eſtate, without 
al eging what eſtate he was ſciſed of, tho' the writings « of the eſtate 
are in the hands of the . K. Roy. 14, 15. Win. Ent. 
134. ace. Vide poſt. (C 49.) 

Aſſumpfit that firmam faceret, Ang. would mak; good ſuch 2 portion 
to A. on marriage; breach quod non ſolvit nec aliguo modo firmam fecit, 

Xe. is ſufficient. R. 2 Rol. 738. J. 30. 

So, where there are mutual agreements and promiſes, breach, quod . 
non e agreamentum ſuum is ſufficicut, | R. 3 Lev. 319. 
4 Mod. 188. 

Covenant by apprentice, for not 1 vickusls et alia neceſſaria 
in the words of 5 e is 2 Þ - 3 Meg. 99˙ 3 Lev. 


170. ; N 
5 Breach, far want of re Irs in the words f. 8, nant, is'ſuffi- 
| cient. N. A | * de ; 
Covenant that Ws will deliver up the houſe well Kqaired] at the end 
of the term ; breach that he did not deliver it u * well repaired, f Ho 
ſufficient ; 3 for if the defendant pleads that- he delivered j tu, well re- 
paired, the plaintiff ſhall aſſign a particular breach, K. 3 66 70 17 
. to permit the removal of trees; breach, gui Sad on 
jus obſiruxit et obſlugavit, | is ſufficient. K. 51. „252. 
Breach, that he did not ſurrender a eh i Reg, 


wag thew a dels. R. 2 Cre. 102. ; 
ORE». . 


5 e 


5 


a 4 # 
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In debt on a bond, that the defendant will not waſte goods, and 


that defendant pleads that he did not waſte, if the plaintiff replies 
that he did waſte goods to the value of 100 J., without ſaying what 
goods, it is ſuſhcient. R. 1 Lev. 994. | 

Debt on an obligation with a condition to make a good title to 


ſuch an eſtate, after, performance pleaded, the plaintiff may aflign a 


breach quod non monſiravit bonum titulum, &c. R. Carth. 125. | 


Covenant to pay ſo much to A. to the uſe of B., breach, that he 


did not pay to A. for the uſe of B., is good. R. 2 Md. 138. 


If the promiſe or covenant be in the disjunctive, the breach ought 


| tobe aſſigned, that he did not do the one nor the other. R. 1 Sid. 
440. 1 Vent. 64. ; : i : 


So, if a covenant be that A., his executors and aſſigns, ſhall repair, 


c. breach for not repairing ought to be, that A., his executors or 
aſſigns, non reparaverunt ; for if it be aſſigned in the conjunctive it 
will be bad on a general demurrer. R. Cro. El. 348. | 
But where the act is to be done to A. or his aſſigns, it is ſufficient 
to ſay that he did not do it to 4., for an aſſignment ſhall not be in- 
tended, if it be not ſhewn on the other fide. R. 1 Sal. 139. 
©  [So, in covenant againſt the original leſſee, that he did not perform, 
is ſufficient, without ſaying, nor his aſſigns. Qui facit per alium, 
_ facit per ſe; therefore if his aſſigns have done it, the breach is falſe. 
Gyſe v. Ellis, M. 6 G. Str. 228.] | „ 


80, in covenant to pay, or cauſe ts be paid, to them or one of them, the 
breach in general that he did no! pay, is ſufficient. Aleberry v. Wally, 
M. 6 G. Str. 229.] 5 N 
If a covenant be to deliver corn into a barge to be brought by the 
plaintiff, /uper vel ante 1 M., breach that + did not deliver /uper 


1 M., is ſufficient without ſaying ſuper vel ante ; for the delivery was _ 


to be into the barge brought by the plaintiff, and therefore could not 
bind the plaintiff to any time before the laſt day. R. 1 Sal. 140. 
(Com. 89. 1 Ld. Ray. 620.) e 268 es; 

ln debt on a bye-law, for not paying 2 s. per annum, quarterly, 


' ** 


the breach need not aſſign the days of payment. Innholder's Caſe, M. 


24 G. 2. 1 Will. 281. 


(C 46.) According of the intent of the covenant, &c.] So, if a breach | 
be aſſigned in words which contain the ſenſe and ſubſtance of the 


covenant, c. tho' they are not the preciſe words of the covenant, it 
is ſufficient : as, if a promiſe be that warrantizaret tlie debt of A., 
and the plaintiff aſſigns a breach quod non /olvit, &c. it is well; for 
that is the intent of the promiſe. R. 1 Sid. 158. K. 2 Rol. 738. 
180, if a policy inſures a ſhip againſt the barratry of the maſter, 


5 


le 0 
1 Tos) 1349. Str. $81.] 13 83 
Ike gpegant be to ſhew a ſufficient record, and he ſays that he did 


- 


the maſter, it is well aſſigned. Knight v. Cambridge, P. 10 G. 


= 


[hot Me g Any record. Adm. Ye. 0. 
_- IF the" covenant be that the plaintiff and his wife ſhall enjoy; 
breach, that the plaintiff was ouſted, is ſufficieut ; for the huſband 
had the entire poſſeſſion. N. 2 Cre, 333. 

- (Leaſe from 4. and B. his wife to C. for ſeven,” foutteen; * 
| * twenty - 


- 


and the breach is aſſigned, that the ſhip was loſt N fraud and ne- 


nn | ** 
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twenty-one years, at C. 's election, who covenants to pay A. and B. 
their executors, Cc. ſaid rent during ſaid term; C. enters and conti- 
nues in poſſeſſion ; A. dies; B. marries D.; rent is in arrear; D. 
and B. bring action of covenant-in the firit ſeven years, and aſſign for 
breach that C. has not paid to D. and B., the breach is well aſſigned. 
Ferguſon v. Cor niſb, T. 33 & 34 C. 2. 2 B. M. 1032.1] Ws 
[Plaintiff covenanted to build two houſes for 500 J. by a certain 
day, and averred in an action of covenant for the money that the 
houſes were built in the time; evidence that the time had been en- 
larged by parol agreement, and the houſes finiſhed within the 
enlarged time, did not ſupport the declaration. Littler v. Holland, 
B. R. E. 30 Geo. 3. 3 T. R. 590.] % a hea leon; 
If an aſſampſit be to make good a portion of 500 J., if the plaintiff 
ſays that the defendant did not pay, it is ſufficient. R. Jenes, 228, 9. 
If an award be that A. ſhall pay, or procure a ſtranger to be bound 
for the payment, and the defendant pleads performance; it is ſuſh- 
cient for the plaintiff to aſſign a breach, that A. did not pay, without 
adding nec procuravit the ſtranger to be bound for it; for the award 
is void as to that. Dan. 557. Fg 4 - 
If a promiſe be to deliver goods ſuper vel ante 19 Jan., breach that 
he did not deliver ſuper 19 Jan., is good; for delivery at a day pre- 
cedent will not be good without notice: at leaſt aſter verdict it is 
good. R. Harman v. Ouden, B. R. T. 12 V. 3. Vide 1 Sal. 140. 
(Com. 89.) 1 Ld. Ray. 620. Cont. where an award was to pay money 
ad vel ante. R. 3 Lev. 209, | Ye 


3 (C 47.) When it is not well aſſigned. 


(C 47.) Fit does not comprehend the effeft of the covenant.) But if a 
breach aſſigned be not in the words of the covenant, but ſhorter or 
larger than the covenant, Oc. it is bad: as, a covenant for enjoyment, 
without lawful diſturbance ; breach, that he was diſturbed, is bad; 
for it ſhould be, that he was /egitimo modo diſturbed, in the preciſe: 
words of the Covenary, or otherwiſe he ſhould ſhew by whom he was 
diſturbed, and how. R. Crop. EL 914. Tel. 30. Vide pot. (Cag.) 

Promiſe to deliver a horſe in good plight; breach that he did not 24 
deliver it, is bad. R. 1 Vent. 64. | | 

Covenant to repair a fence, except in parte occidentali ; breach, 
that he did not repair, and does not ſay that the want of repair was 
in other than the weſt fide, and therefore bad. R. 2 Jon. 128. 

Promiſe to pay a bill of coſts, when taxed by two attornies to be. 
choſen between the parties; breach, that he did not produce any - 

bill, is not good. R. 2 Sand. 17. 0, "Sh 

Covenant to pay ſo much per ton; breach, that he has not paid 
for ſo many tons and one hogſhead, is bad; for it was not /zc. ratam, 
and therefore non-payment for the hogſhead is not within the cove- 
nant. R. 2 Lev. 124. LOND 

Covenant quod ſuper requiſitionem manuteneat, any action in his 
name; it is not good, if he ſhews an action brought in his name 
2 abated, if be does not ſay that it was upon requeſt. R. 1 Leo, 

Covenant to pay 5/8. per day, aſter notice that he would not act 
any more, proviſo, that no notice ſhall be given but in an acting 
8 N N 8 week; 


” 
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week; breach, that he gave notice ſec. forniam ue is not 
_ ſufficient, but he ought to ſay expreſsly that it was in an acting W i 
K. Fal. 574. for the proviſo is part of the covenant itſelf. 
In aſfungſi to deliver goods, or pay 20/7. breach, that he did not 

| deliver, i is notſufficient, without ſaying, nor paid 201, R. Hard. 320. 

So, if a breach be in theſe words, hat he was not ſeiſed of a well, when 
the demiſe was of a meſſuage, with liberty to have water there, and he 
covenanted that he was ſeiſed of the premiſes; but he ought to ſay, 
that the le . not power to grant ſuch liberty. R. Lut. 668. 

So, if a breach be in the words of the covenant, Cc. where the words 
are in part void, or ſurpluſage, and do not contain the effect of the 
covenant, it is bad; as, if an award be, that A. and a ſtranger ſhall 
give a bond; breach, that A. and the ſtranger did not give it, will be 
bad ; for if A. only gives it, it is ſufficient, the e * void. as to 
the ranger. Dan. 557. 

Tf A. aſſigns his office, and the fees belonging t to it, and engages that 
| B. to whom he aſſigned ſhall receive them; it is not a good breach, 

that B. did not receive 2 but he ought to ſhew that A. prevented 
him. Per two J. 4 Mod. 4 

If the breach does not — a diſturbance after the plaintiff's title, 
it is bad; as, on a covenant to enjoy without the interruption of B. 
if the plaintiff ſays that he centred 3d Nov. and that B. had a leaſe, 
upon which he entred 1ſt 02. it is not good. X. Al. 1 

But if leſſor covenant for quiet enjoyment againſt 4 5 let, 
ſuit, entry, c. of himſclf, his heirs and aſſigns, the declaration for 
breach of this covenant need not expreſsly allege that he entred c/aim- 
ing title, if the diſturbance complained of be ſuch as clearly appears 
to be an aſſertion of gat: I T. R. 671 1] | | 


(C 48.) Ti it be a corigin. ] So, if a n is not certain and ex · 


preſs, it is bad. 


If a covenant be, that an apprentice ſhall not nts goods; breach, 

— waſted divers goods, is not good, without ſaying what. R. 

x 4+ 

If he breach i is, that the eos was not repaired, and does not 

ſay in what the defect was. Hendl. pl. 110. Skin. 344 

| _ Yet, a general breach is ſufficient in covenant ; and therefore, that 
> op to 4. and others, at ſeveral times between ſuch a day and ſuch a 


is ſufficient, R. 1 Sal. 139. 
Tf a covenant be, that the plaintiff may enter and enjoy without let 


or demand of the defendant ; breach, that he did not enter and enjoy 
by reaſon of the let or demand of the defendant, ' is bad. Serb. Hard, 
132. 
"it 2 covenant be, to find ment; drink, and other e and 
the breach be in the ſame words, without ſaying what neceſſaries, it 
is bad. K. 2 Cre. 486. | | 

If a breach be, non per formavit agreamentum, without ſaying, in 
what particular, it is bad. Skin. 344. : 
But a breach badly aſſigned ſhall” be aided after 2 verdict which * 
finds for the plaintiff. R. 2 Jon. 125. R. Shin. 344. 5 
So, in covenant, if one breach be well aſſigned, and another ill, the 
plaintiff, on an entire gefpurter to che whole (ren; ſhall have 
* 


2 
+ + | 
et s i. 


— 


fidue. 2 Sand. 380. Vide ante, (C 32.) = | 


(c 49.) If it der not foew an interruption by title Seh a breach 


aſſigned in the words of the covenant, c. where the words: do not 
import any ſuch. breach, is not good: as, if the leſſor covenants: that 
the leſſee ſhall enjoy during his term; breach, quod non guviſur fit, 
is not ſufficient, for the covenant is not broke but by diſturbance by 
a lawful title. R. Vau. 121. R. Hob. 25. Win. Ent. 120. Jide poſt. 
E: 22, 66) 46h 27 os 33 ieee 
| | 50, in e, for quiet enjoyment of 20 tons of copperas; breach, 
quod non potuit gaudere, & c. is not good, without ſhewiag a lawful diſ- 
tearbance. N. C. EA gi Ni. 3. pt 
So, in aſſumpſit for quiet enjoyment; breach, that he did not quietly 
enjoy, is not good. R. Cont. Dy. 328. 4. R. acc. 2 Cra. a. 
In aſſumpſit to enjoy without diſturbance, breach, that 3 
made a diſtreſs upon him, is not good, without ſaying that the diſ- 
treſs was upon an elder charge. X. 2 Cro. 4444. 
S8o, in debt on a bond for quiet enjoyment ; breach, that he was 
ouſted, without ſaying by an elder title, is bad. R. Dy. 328. a. in 
warg. R. Cro: Car. .. ee 5 
A condition or covenant, that the leſſee ſhall not ouſt the tenants, 
inhabiting within the manor, of their tenements, if they do duty ac- 
cording to the'cuſtom ; breach, that he ouſted B. a tenant inhabiting 


his tenement, parcel of the manor, is not good.; for perhaps B. was 


only a tenant at will. R. 1 Lev. 246. bf ; I; 
So, in covenant, if the plaintiff for breach. aſſigns, that A. habens 


legal. titulum entred, it is not good; without ſhewing what title 4. 


had. R. 2 Sand. 180. 1 Sid. 466. R. 3 Mod. 135. K. cont. Lev. 37. 
N. ace, 1 Lev. got. 1 H ⁰¹ , ct C 

(It is ſufficient in ſuch an action if the plaintiff allege thatat the time 
of the demiſe to him A. B. had lawful right and title to the premiſes, 
and having ſuch lawful right and title, entred, Qc. and evicted him, &c, 


without ſhewing what title A. B. had, or that he evicted the plaintiff . 


by legal proceſs. Foſter v. Pierſon, B. R. E. 32 Geo. 3. 4 T. R. 617.] 


[In an action of covenant for quiet enjoyment, the plaintiff may ftate 


generally that A. B. lawfully claiming title under the defendant, en- 


tred by virtue of ſuch title on the plaintiff, . without ſetting forth the 


particulars of A. B.'s title. Hodgſon v. Eaft India Comp. B. R. T. 
39 Geo. 3. 8 T. K. 278.) | = 25 


- 


So, if A. as attorney to another, makes a demiſe, and covenants 
that the leſſee ſhall enjoy; if the leſſee in covenant ſhews a —_— 


againſt him in treſpaſs, without ſhewing the title, it is not good. 

per two J. 2 Vent. 62. pe | | 
So, if in debt on a bond for enjoyment of land without eviction, 
the defendant pleads conditions performed, and the plaintiff aſſigns for 


breach, a recovery againſt him, it is not good, without ſaying it was 


by an elder title. R. 2 Cro. 315. R. 1 Lev. 83. 


2 And tho' the defendant rejoins, that the recovery was by tovin, and 
it be found for the plaintiff; yet the breach is not aided by the verdict. 


K. and judgment cont. reverſed. 2 Cro. 315. 


So, if it be for the enjoyment 5 a way till A. is of full age, and 


he 


„** i... A. >... q 
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1 that 4. oblrucled him, wichour ſaying by ide. A. * ; 
ke | 

: No, f in covenant for enjoying, without the i interruption of B. and 

all claiming under him, and he ſays that he was interrupted by 4. 

"who claims under B. without ſaying how, or by what title. R. — 

and afterwards reverſed by all the juſtices and barons. Cro. El. 823. 

In covenant to ſave harmleſs from arrears of rent; breach, n he 
aid not pay, is not ſufficient, without damnification. Skin. 397. 

But the breach is well aſſigned, that A. habens legal. titulum AR 
dimi iſ. fact. before the covenant to hog pouch, tho' it does not ſhew 
what title A. had. R. 3 Lev. 325. 

If there are ſeveral covenants, one, that A. Chal 8 Ps at 
other, that if he embezzles, c. B. upon notice ſhall make ſatis. 
faction; if the breach be, that A. embezzled, without ſaying that he 

| gave notice, it will be a Bod breach on the firſt covenant. . R. Cre, 

El. 831. 

— wane Bay the matter hes peperipi in the knowledge 7 che cove- 
der a breach in the words of the covenant. is ſufficient : as, if a 
leſſor covenants that he bas full power to make the demiſe, it is ſuf- 
ficient to ſay, that he had not power, without ſnewing in whom the 
eſtate was; for this lies more in the notice of the leſſor. R. 9 Co. 61.4. 
Cont. Win. Ent. 122. Vide ante, (C 45.) 

So, where the covenant is agzinſt interruption by the covenantor 
asl breach, that he himſelf entred, &c. is ſuffcient, without 
ſhewing by what title. R. 2 Cre. 383. R. Cro. El. 544. 

So, if a covenant or promiſe goes only to the poſſeſſion, eviction is 
_ ſufficient, without ſhewing the title. R. 2 Lev. 194. R. Dy. 328. a. 
Vide ibid. in marg. Semb. cont. per two F. 2 Vent. 62. | 
| So, if a covenant be- againſt the act of a particular perſon, inter- 
ruption is ſufficient, without ſaying by what title. R. Cro. El. 213. 
e * 2 Lev. 37. 4 


(e 50.) Averiacne 1 in a Declaration. 


G o.) When neceſſary.] The plaintiff i in his declaration oat to 
aver all that is neceſſary for the maintenauce of his action. 

[If a declaration in aſſault and battery begins with quod cum, it is 
bad, for want of averment, (in B. R., not in C. B., where they 
or by original,) and judgment ſhall be arreſted, Smith v. Reynolds, 

10 C11 G. 2. Andr. 21.] 

(In an action for a malicious proſecution for felony, the declaration 
muſt ſtate that the proſecution is at an end : and alleging that the 

K was diſcbarged from his impriſonment is not futhcient. N 


22 

80 if it be alleged that he was acquitted, that is ſufficient, for the 
word acquitted has a legal definite meaning, and muſt be underſtood in 
its legal ſenſe, namely, by a jury on the trial, 14. 231.) 

[So, if it had been alleged that the plaintiff had been diſcharged | 
by the grand jury's not finding the bill; that would have ſhewn a 
legal end to the proſecution. 19. 232. 

[An allegation in a declaration, (for a malicious proſecution, ) chat 

f 6c . 2 Jury of the ſaid county, dl way — V im 1 

8 ; wip 


* * * A N 9 2 


* 


*. * - 
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5 lawful manner acquitted,” is proved by the on of the 


record, by which it appeared bat the fury found the plaintiff 282 | 
the plaintiff ſbould go thereof 


and upon that judgment was entred : 
acquitted. Hunter v. French, C. P. M. 18 Geo. 2. Walter, 57. ] 


In an action for a malicious proſecution in charging the plaintiff . 
with conſpiring with others to defraud the defendant of the intereſt 


of an Ea India bond, the declaration ſtated that the bond bore in- 


| tereſt «as therein ir (not war) mentioned,” and held good. Jackſon | 


V. Sharp, CG: iP. H. 18 Geo. 2. Wiles, 525. 


- 


+ [In an action for inducing-the plaintiff's wife to continue abſent, 


it is ſufficient to ſtate, that « the defendant unlawfully and unjuſtly . 


uaded, procured, and enticed the wife to continue abſent, &c. 

y means of which perſuaſion, c. ſhe did continue abſent," Wc. 
whereby the plaintiff loſt the comfort and ſociety of his wife:“ 
without ſerting forth the means, c. uſed by the defendant. Winſ- 
more v. Greenbank, C. P. T. 18 & 19 Gee. 2. Willes, 577. ] i 
[In covenant on a charter-party, by which it was agreed to employ 

a ſhip of which the plaintiff was the captor, as ſoon as ſentence of 
condemnation ſhould have paſſed; the ſentence muſt. be taken to 


mean a legal ſentence ; and the party ſuing for the freight muſt aver 


that the ſhip was condemned by a court having competent juriſdiction. 
1 T. K. 674. | | 


— 


But the plaintiff need not aver his count, by hoc parat. off verificare. 


Pl. Com. 342. a. Co. L. 303. Vide pot. (E 33.) | 
[By a navigation act it was enacted that on a certain day the firſt 
general meeting of the proprietors ſhould be holden, at which the 


company ſhould execute deeds, under their common feal, for each 


diſtinct ſhare, „ which deeds ſhould reſpectively veſt a certain ſhare 
in each proprietor ;” the plaintiff declared in aſumpfit againſt the de- 


fendant, for not completing a contract for the purchaſe of ſome. 


ſhares, that on a day prior to the firſt general meeting © he was 
lawfully entitled to ſo many ſhares;” this was holden a material 


averment, and the ground of a nonſuit, as it could not be proved, 


tho' there was another clauſe in the act, by which certain perſons 
| (of whom the plaintiff was one) were made a corporation for — 

poſes of the act, and the money to be ſubſcribed was to be divided 
into ſo many equal ſhares, „which were thereby veſted in the perſons 


ſo ſubſcribing,” Sc. Latham v. Barber, B. R. M. 35 Ge. 3. 


6 T. KR. 67. 


; j 


In an action againſt a perſon farming the poſt-horſe duties under 


the fat. 27 Geo. 3. c. 26. for a neglect of duty it is neceſſary to aver 
that he is the farmer appointed under and by virtue of that act. Short 
v. Pruen, B. R. H. 35 Geo. 3. 6 T. R. 163. 1 


LAverring that he is the colleQor of the rates and duties recited in 


that act is inſufficient. Bid. Vide infra, (C 76.) 


[In eſcape againſt the ſheriff, if the plaintiff aver in his declaration 


that J. S. was arreſted, © under a writ indorſed for bail by virtue of 
an affidavit now on record,” he muſt produce the affidavit in evi- 
dence, tho' the latter part of the averment was unneceſſary. Webb 
v. Herne, C. P. T. 38 Geo. 3. 1 By. & Pull. Rep. 28 1. 


(C 51.) Per formance, when it ſball be averred. Condition precedent. 
And therefore, in all gaſes where: the eſtate or intereſt commences 
| ES 5 7 on 
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negative, and to be performed by the plaintiff, the defendant, or 

her, che EEC R. 
ird. | 

As, if à man grants an annuity to another, os he is 3 
to fuels . benefice, Gr. the' plaintiff in un ein do wer that 
he is promoted, Sc. Pl. Com. 25.6. 


If a man desiſes, that, if his goods are ,nor follicient to pay his Abe | 


his land ſhall be ſold ; he who avows under the vendee ought to 
— aner that the nen eltate was not ſufficient.” K. "Jon. 


"1 If een promiifes to furrender land on | payment of fo much sey 


in aſſumpfit the plaintiff ought to —— ee or a een and 
refüfal. K. Cro. El. 889. i 

f in confideration that A., at *. ſpecial requeſt of B., wowld 
execute a general releaſe, (to beur date before this agreement,) B. 


will pay, Oe. A. muſt aver, that he gave or tendred the releaſe. | 


Collins v. Gibbr, M. 33 G. 2. 2 B. M. go.] | 
80, if a man promiſes - as a ſurety. or fidejufſor for another, in 


unit #gainſt him for non performance of the promiſe, the plaintiff | 


oughe to aver, that he for whom he was ſurety has not 2 00 


R. 2 Cro, 500. 

Ik dan be bound in recognizance that the defendant ſhall appear in 
eight days after warning, and if he be condemned ſhall render him- 
felf or pay, Cc. the plaintiff ought to ſhew that he was warned for 


it is à condition precedent. R. 2'Cro, 46. 


I the defendant juſtifies an arreſt 10 Of. virtute warranti of the 


ter ſeſſions, 9 O. he ought to aver that the ſeſſions continued 
till the arreſt. 2 Lev. 229. 


Tender of ſtock muſt be on the very diy, netwidiftanding the 


euſtom of the Alley to allow a day or two. Per Pratt Ch. J. Bullock 


v. Note, H. 10 G. Str. 579. N. B. King Ch. J. in a like caſe left 


it to the jury, who found it a good tender.) 
[Terider of ſtock. muſt be at the laft — of the hoy that 1 it can 
be accepted. Rutland v. Hodgſon, T. 13 G. Str. 777. 
[The buyer of ſtock muſt be called at the books, to make it a good 
tender. Thornton v. Moulton, M. 9 G. Str. 533. 
Il ſtock and dividends are to be transferred, the dechwattod: muſt 
ſhew what the dividends were, and that they were all tendred. 
Bowles v. Bridges, P. 2 G. 2. Str. 832.) 
[On a contract for ſale of ſtock, tender of the ſfock by a third perſon 
appointed by the ſeller is not ſufficient 3 for the purchaſer is not 


1720, Bunb. 70. Vide Merrit v. Rane, Str. 458. where a third 
perſon attending by paredaler s appointment to pay for and accept 


ſtock was held good.) 
(If tender of ſtock was to have been on a non- transfer day, it muſt 


* ſhe wn, that leave to transfer was en, obtained. v. Hen, 
| 8 G. Str. 504. 


(C 52.) The _ or nf Wee of the duty demanded] So, if the 


thing demanded is granted for ſuch a' cauſe or conſideration, this 


od ght to de averred to have . for it is in * 


IV 


on a tondition prededent, be the condition or act in the e 


obliged to accept it from a third perſon. Rhodes v. Lovit, in Sc. H. 


-A 9 — . h * * * 


$4 


of à condition precedent: as, if I promiſe” 20 5. to J. for his going 
with me to Rome, he ought to aver his going to Rome ; for upon that 
© the duty commences. 7 Co. 10. 35. i 
Or, for his ſervice for a year, he ought to aver hig ſervice. Hab. 
Or, in conſideration of his forbeatance for a week, he ought to aver 
his forbearance. R. Cro. El. 2 > 2123 e 
So, the cauſe or conſideration of a patent, if it be executory or 
the ſuggeſtion of the party, ought to be averred. Vide poſt, (C Ga, 


(C 53.) Tho? there are mutual agreements, if the thing to be done 
for ſuch a conſideration is by agreement to be done at a day fubſe- 


quent to the performance of the conditio. | 
So, where there are mutual agreements, and the one agrees to 
give a hawk at ſuch a day, and the other agrees for the hawk te de- 
liver a horſe at a ſubſequent day: in an action for the horſe, the de- 
livery.of the hawk muſt be-averred ; for that was the conſideration 
of the promiſe. Lat. 251. 1 Saſh. 1177. 45 4 
[If A. and B. agree to exchange horſes, and B. give a ſum of money 
to A. to bind the bargain, A. may maintain an action againſt B. fer 
not delivering his horſe, without alleging any delivery of, or offer to 
deliver, his own to B.; for the payment of earneſt money veſts the 
property of A. s horſe in B. Bach v. Owen, B. R. M. 34 Ges. 3. 
5 N o 41 3475 15 e 908 a 
If A. agrees to build a houſe, and B. agrees to pay rol. pro labor 
ſuo, and there are mutual promiſea, in an action by A. for the money, 
he muſt aver performance of the work. R. Per two J. Twiſd. cont. 
2 Sand. 35 1. 2 Lev. 23. ee ne 
So, if A. agrees to aſſign a leaſe to B., and B. agrees to pay prainde 
250 l., and there are mutual promiſes, if A. ſues for the 250. he 
muſt aver an aſſignment of the leaſe. R. Cont. Ellis dub. 2 Med. 34. 
This reſolution denied to be law. Sal. 172. | | 
If A. agrees to pay 10/. to B. within ſix months, B. transferring 
ſo much ſtock to him, and B. gives a note to A. to transfer ſo muck 
ſtock to him, paying 10 /.; if B. ſues for the 10 J. he muſt aver tliat he 
has transferred, or offered to do it; and if A. ſues for not transferting, 
he ought to aver and prove payment or a tender of the 10 /.; for they 
4 3 precedent, tho? there are mutual promiſes. Per Hoſt, 
I Sa. 112. | 3 ; | | SY | & 
So, if mutual agreements are to be performed reciprocally on 2 
precedent act by the other; as, if A. covenants to transfer ſtock to 
B., on payment of ſo much, and B. covenants to accept ſuch tranſ- 
fer, and then to pay; in covenant, &c. for non-payment, 4. ought 
to aver a transfer or a tender. R. Per C. B. But reverſed per three J. 
in B. R. Bui affirmed in parliament. 2 Mod. Ca. 68. 381. 
80, if there are mutual agreements, and one agrees to do his part 
at an indefinite time, and the other in conſideration thereof to pay, 
Sc. R. 2 Mod. Ca. 40. e IT | 
LA. agreed to ſell B. his eſtate for a certain ſum before a particular 
Pays in conſideration whereof B. agreed to pay that ſum on the day, 
and on failure to pay 21 .; it was holden that they were dependent 
Coyenants; and that A, could not recover the 21/, without ſhewing a 
conveyance” 
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conveyance on his-part,. or a tender and refuſal. of one. Goodiſon v, 
Nunn, B. R. T. 32 Ges. 3. 4 Ti R,761.]- e Of 
[By the conditions of a ſale by auction of a copyhold eſtate, it was 
ſtipulated that the purchaſer ſhould lay down a depoſit, and ſign an 
agreement for payment of the remainder of the purchaſe- money at a 
certain time, en having a. good title, and that he ſhould have a proper 
ſurrender of the eſtate, on payment of the remainder of the purchaſc- 
money. In an action brought by the ſeller, for the non- perſormance 
of the conditions on the part of the.purchaſer, it was not ſuſſicient. 
to ſtate that the ſeller had been always ready and willing, and frequently 
offered to make a good title to the ſaid eftate, and to make a proper ſurrender 
on payment of the purchaſe-money : but the declaration ought to have 
averred-that the ſeller actually made a good title, and ſurrendered 
the eſtate to the purchaſer, or a tender and refuſal, and alſo to have 
ſhewn what title the ſeller had. Phillips v. Fielding, C. P. M. 
38 Geo. 3. 2 H. Bl. 123. 900 nit 8 | | | 
ln an action for the non-delivery of corn at S., purſuant to an 
agreement whereby the defendant, in conſideration that the plaintiſf 
had bought of him a certain quantity at a fixed price, undertook to 
deliver it to the plaintiff at S. within one month from the time of the 
ſale, the plaintiff muſt aver a tender of the price, or what is equiva- 
lent; for the delivery of the corn and the payment of the price were 
concurrent acts to be done by the parties reſpectively at the ſame 
time, and each muſt ayer performance, or an offer to perform on 
his part, before he can maintain an action againſt the other. Morton 
Ve amb, H. R. H. 37 Geo. 3. 7 T. R. 125.) * 
(In an action on a covenant againſt a leſſee for not repairing, (the co- 
venant adding, „ the leſſor allowing and aſſigning - timber for the 
repairs,“) it is neceſſary to aver that the leſſor did allow and aſſign 
timber; it being a condition ptecedent. Thomas v. Cadwallader, C. P. 
A. 18 Geo. 2. Willes, 496. | | 
Plaintiff covenanted to fell to the defendant a ſchool-houſe, Cc. 
and to convey the ſame to him on or before the iſt Auguſt 1797, and 
to deliver up the poſſeſſion to him on 24th June 1796: and in conſider- 
ation thereof defendant covenanted to pay the plaintiff 120 J. on or 
before ſaid 1ſt Aug? 1797. It was holden that the covenant to 
convey, and that for the payment of the money, were dependent cove- | 
nants ; and that the plaintiff could not maintain an action for the 
120 J. without averring that he had conveyed, or tendred a convey- 
ance to the defendant. G/azebrook v. Woodrow, B. R. M. 40 Geo. 3. 
8 T. K. 366. ; OP : © 255 


(C 54.) When performance need not be averred. Where there are 
mutual agreements.) But where there are mutual promiſes, A 
performance need not be averred. 7 Co. 11. 2a. Adm. Lut. 250. 
Mar. pl. 114. R. Lut. 224. Cre. El. 889. | h 

As, if a man promiſes to deliver a cow, and the other promiſes 
payment of 20/. in an action for the money, the delivery of the cow 
need not be averred. R. Hob. 88. Agreed per Holt, Lut. 250. 
Dan. 72. nt” is 24 26 12 

[A covenant to pay upon transferring ſtock, is mutual. Myvil v. 
Stapleton, M. 11 C. Sir. 615. Dawſon v. Myer, T. 12 C. Str. 
SEG init? eee | ah 
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If a man promiſes to deliver ſo many tons of iron, and the other 
promiſes payment, the plaintiff need not aver the delivery of the iron. 
. I | | | TD OM. 
if ert e an agreement that A. ſhall pay ſo much op ſuch a day, 
if B. will promiſe to maintain an infant for ſo many years, and there 
are mutual promiſes thereon ; in aſſumpſit for the money, B. need not 
aver that he promiſed, Cc. R. Lut. 223, 4. 1 
If A. promiſes to take an apprentice, and B. in conſideration 
thereof to pay ſo much. R. 1 Leu. 87. 3 
Or, to provide ſoldiers to be tranſported, and B. to provide ſhips 
to tranſport them. R. Sti. 186, 7. 2 Mod. 75. e N 
If A. covenants to account, and B. to allow on ſuch account ſuch _ 
a thing. R, 2 Mod. 76. . „%% 2 
So, where there are. mutual covenants, the plaintiff need not 
allege in covenant that he has performed the. covenants on his part. 
R. 1 Rel. 414. J. 40. 55. [Dougl. 690. Cowp. 56.] ? 
So, where the plaintiff alleges an agreement and mutual promiſes 
to perform, performance by the plaintiff need not be alleged, tho? 
they ought to be performed. R. Hard. 103. | | 
II A. in conſideration that B. undertook not to ſue a bail bond 
againſt him, and to give him the benefit of an outlawry, aſſumes to 
pay B. 400 J., averment that A. had the benefit of the wan; 
without ſaying that he did not ſue the bail bond, is ſufficient. 
. | | | 
And in caſe of mutual promiſes, the plaintiff need not allege per- 
formance of all on his part to be performed. Adm. Lut. 223, 4 
[If plaintiff declares, that in conſideration he had agreed to deliver 
cloth to defendant, defendant agreed to pay him money in caſe A.'s 
' horſe beat B.'s, which he avers he did, he need not aver delivery of 
the cloth ; but if it is, that in conſideration plaintiff would deliver 
cloth, defendant would pay, then the delivery muſt be averred. Mar- 
tindale v. Fiſher, P. 18 G. 2. Will. 88.] | E101 
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(C 55.) Dy one thing is to be done in conſideration of another, if it be 
agreed to be done at a day precedent.) So, where there are mutual 
regents, and the thing on the one part is in conſideration of a 
thing on the other part, dot to be performed at a day before the 
thing on the other part, there ſuch conſideration need not be averred 
to be performed. Lut. 250. 1 Sal. 171. | | 
As, if a man agrees to ſerve another in war, and the other agrees 
to pay him ſo much for his ſervice at a day before the war began, an 
ou lies for the money without an averment of the ſervice. R. 
r | ET. 
If a may, in conſideration of 10 J. to be paid after a new leaſe 
granted, promiſes to obtain a new leaſe ; in aſumpſit for not obtain- 
ing it, the plaintiff need not allege that he is ready to pay the 10 /. 
R. Cro. El. 249. | Tb 4 
If a man covenants to affure land to A. for the conſideration after 
mentioned, and A. covenants for the conſideration aforeſaid to pay ſo 
mueh ; in covenant for the money it is not neceſſary to aver that he 
has aſſured. R. 1 Rol. 415. J. 5. 8 
©" So, in debt on a bond for performing an award, if the award be, 
that one thall pay 107, and the other in conſideration 92 _ 
| | 7 Calc, 


under 
bond; plaintiff need not aver * he has n the truth, Se. 
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releaſe, 1 2 e aſſigned for not a there is no need to 
8 Nn, for he has a mutual * 1 Rel. 415. J. 20. 
Cn. Car. 384. | 

5 debt on a bond to pay 50 J. on mar 

next, r that the plaintiff juſtifies the truth of the declaration 


or on iſt February 


s hand and ſeal given to defendant of the ſame date with the 
Dub. Hard. 9. 


(C 56.) Where tw are EET 3 So, where there are 
mutual remedies : as, if a man promiſes to deliver metal made into 
pewter capiendo inde ſo much as he reaſonably deſerves, in aſumꝑſit for 


not delivering it, there is no need to aver that he tendred fo much as 


he deſerved; for it is not a condition precedent, and the . dL 


may have debt for what he deſerves, or may detain at his election, 


and then it will come on his part. R. 1 Rol. 466. J. 40. 


If A. covenants to repair a houſe before Mich., and B. covenants 
that, ab et poſt tempus quale A. repararet, he will repair; in covenant 
againſt B. for not repairing after Micb., it is not neceſſary to aver 
that 4. repaired before; for pf tempus, & c. does not refer to the re- 


pair, but to the time when the lien upon B. to repair begins, and co- 
venant lies againſt A. if he did not repair before Mic 
416. J. 40. 


R. 1 Rol. 


If 2. be, that A. gives to B. 500 J. for his land ; in debt for 
25 900 J. there is no need to aver that he has conveyed the land; 
for there is a mutual remedy when both have ſealed the deed. R. 
1 Sand. 320. R. Lut. 496. 
So, if A. covenants to transfer ſtock to B. ſuper == ante 21 Sept., 
and B, covenants to pay ſo much to A. ſuper vel ante the ſame day. 
R. 2 Mad. Caſ. 105, 6. 294. 


I A., in conſideration of 250 J. paid by B., and of the further ſum 
of 2 500. to be paid, Sc. covenanted that 3 would, with all poſſible 


expedition, inſtruct B. in a certain mode of bleaching linen, (for 
which he had obtained a patent,) and B. covenanted that he would 


on or before the 25th February 1794, or ſooner, if A. ſhould before 
that time have inſtructed him, &c. pay the further ſum of 250 U.; it 


was holden that the covenants were independent, and that A. might 


ſue B. for the 2504. without averring that he had taught B. the 
mode of bleaching linen, c. Camphell v. Jones, B. R. H. 36 Geo. 3. 
6 T. R. 570, 


LA. covenants to build an houſe for B., and finiſh it on or before a 
certain day, in conſideration of a ſum of money which B. covenants 
to pay A. by inſtalments as the building 4hall proceed. The finiſh- 
ing of the houſe is not a condition precedent to the paying of the 


money, but the covenants. are independent. A. therefore may 
maintain an action againſt B. for the whole ſum, tho the . . | 
be not finiſhed at 7 oo appointed. Terry v. Duntze, C. P = 


35 177 3» 2 H. Bl. 
[On an indenture — two parties, there are mutual remedies, 


on a deed-poll there is not. Lock v. Wright, T. g G. Str. 569. 1 


en Matter ex poſt facto wohich de feats an eftate or i 1 So, 
where any eſtate or intereſt n or veſte inmefintin 0p | is 22 
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defeated by a condition.ſubſequent, or matter ex 5g, facts, he it in te 

| affirmative or negative, or to be performed by the plaintiff or the de- 
fendant, or any other; performance of that matter need not to be 
averred : as, if a man grants an annuity for the maintenance of ſix 
ſoldiers for the defence of 2 caſtle, the plaintiff in annuity need not 
aver that he has maintained, &c. KR. 7 Co. 10. 4. n 3 | 
If a grant be of annuity. to A. till he be advanced to a beneficez 
A. in anſwer need not ſay that he is not yet advanced. 7 Co. 10. 4. l. 

P]. Com. 25. b. 30. 4. 32. b. ins 3 


| 
G " - ; 

(C 58.) Performance, how alleged according to the intent,) And he 
ought to aver performance of the intent ot the covenant, ' Wc. for it | 

is not ſufficient to purſue the words, if the intent be not alſo per- | 
formed. As, on a promiſe in conſideration that he would cauſe A. | 
to come to be bound to the defendant for 20 J., it is not ſufficient to - 
aver that he cauſed A. to come to be bound, but he ought to ſay that = 
he was bound. X. Tel. 50. Vide Condition, (CG 12.) © k OI | 
On a promiſe to drain lands, ita quod ſint ficce in extremitate hiemis, | 11 
| 

| 

| 

| 


\ 


viz. aliquo tempore inter All Saints and Candlemas, it is not ſufficient 
to ſay that fuerunt ficce in extremitate Hirnis, viz. aliquo tempore between | 
thoſe feaſts, but it ſhould be ſaid that fuerunt ſiccæ for all that time, bt | 
or that they did not overflow aliqus tempore, &c. for that was the im- 1 
port of the words. R. 2 Rol. 246. J. 30. 5 | 


( C 59.) Exact performance.] And he ought to ſhew an exact per- 
ormance : as, on a prqmiſe in conſideration that he would procure 
20 J. for one year, it is not ſufficient to ſay that he procured 104. a3d 
April, and 10 J. 23d June; for he ought to procure the whole far a 
whole year. R. Tel. 87. Vide Condition, (G 11.) bo hs 
S3io, if it be to procure 20/. in gold, 10 guineas, and the reſidus in 
filver, is not ſufficient. Bid. | F 1 
So, on a promiſe to an attorney in cotifideration that he will ac- 9 
knowledge ſatisfaction on record, Oc. it is not ſufficient to ſay that he | | 
tanguam attorn. acknowteged ſatisfaction; for perhaps his warrant 
was revoked. R. 1 Rel. 366. | 80 95 | 
So, on a promiſe in conſideration of a leaſe of lands for 10:1. per 
ann. it is not ſuſficieut to ſay that he made a leaſe of the ſaid laud, ; 
without ſaying it was for 101. per ann. R. 3 Bal. 35, | 
On a promiſe to pay before the next journey by the plaintiff to 
London, it is not. ſufficient to ſay that incepit iter ſuch a day, but it 
ove to be ſaid that he made his next journey, c. R. Tel. 176. 
n conſideration that he would repair on requeſt ; it is not ſuſſi- 
cient to ſay reparavit, if he does not add an reque/l. R. 2 Leo. 53, 
[So, on note, I promiſe to pay A. on his transferring,” it is not 
enough that B., his ſurviving partner, tenders. Fowler v. Samwell, 
M. 12 G. Str. 653.] 5 


(C.60.) Mut bew to the court that it is well . And he 
ought to ſhew performance with ſuch certainty, that the court may _ | 
judge that the intent of the covenant is performed: as, on a a *\ 

in conſideration tht he would procure a ſufficient man to be bo $ | 

it is not enough to fay that he procured a ſufficient man; but he | 
ought to ſhew of what ſufficiency he was, whereby the court may | 
Judge whether he was ſufficient or not. R. Tel. 49. Dan. 51. 

| $0,.9n. a promiſe in conſideration. that he would-cxecu es in⸗ 
22 | | | _ gentore, 


* 
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denture, c. per guam barganizaret ; it is not ſufficient to ſay that he 
. executed the indenture aforeſaid, but he ought to ſhew that he ex- 
ecuted ſuch an indenture, per quam barganizavit, &c. R. Tel. 111. 
But if the conſideration was to execute ſuch an indenture in cer- 
tain, that he executed the indenture aforeſaid, is ſufficient. Tel. 111, 
If a promiſe be to deliver 15 7odas-lane to be choſen by A. out of 
17; in aſſumgſit for not delivering them, he ought to ſhew that 4. 
e 15 todas; for the election is the firſt act. R. after verdict. 
el. 76. | . | | 
On aſſumgſit in conſideration that he would abate 10 /., part of a 
debt, it is not ſufficient to ſay that he did abate, without ſhewing 
how. R. Cre. El. 477. | | e 
In conſideration to acquit 4. of a debt, it is not ſufficient to ſay 
that he acquitted him, without ſhewing how. R. 2 Cro. 5. 
If a declaration recites an agreement that A. would leaſe for years 
to B., but that B. refuſed to ſeal the indenture, becauſe a covenant 
was inſerted for repair generally, and that the defendant, in conſider- 
ation that B. would ſeal, and the plaintiff would give a bond for the 
erformance of the covenants, afſumed to repair during the term ; it 
15 not ſufficient to ſay that B. ſealed, without ſhewing a demiſe was 
made. X. Tel. 18. 3 
If a deviſe be, that land ſhall be ſold, if his goods are not ſuffi- 
cient to pay his debts; in avowry by the vendee, he ought to ſhew 
how much the debts, and how much the goods are, ſo that the court 
may judge whether the condition precedent to the deviſe be per- 
formed. R. Jon. 328. 5 5 
If the conſideration of an afſumpht be that he ſhall give a bond 
with ſureties ; it is not ſufficient to ſay that he tendred a bond, if 
he does not ſay in what ſum and what ſureties. R. Hob. 6g. | 
But to allege performance in words, which in evidence import it, 
is ſufficient: as, if a promiſe be to receive A. and B. ut hoſpites, and 
to find neceffaries; if he alleges that he received them and found ne- 
ceflaries, it is ſufficient, without ſaying, ut hoſpites. R. 1 Sal. 25. 
[So, if the conſideration is to make ſails worth 45 I.; that he made 
the ſaid ſails is ſufficient. Wallis v. Scott, E. 4 G. Str. 88.] 
If a promiſe be to diſcharge from arreſt ; if he alleges quod exone- 


yavit, it is ſufficient; for he need not ſay how, as in the diſcharge of | 


a bond, or rent. R. Cro. El. 914. | 
If a promiſe be in conſideration that he, at the requeſt of the plain- 
tiff, would procure a note of B., it is ſufficient to ſay that he pro- 
cured a note, without ſaying at his requeſt; for a ſubſequent requelt 
| was not intended. R. 2 Vent. 75, | FE 
But after verdict it ſhall be aided, if the plaintiff alleges a per- 
_ formance, but does not ſhew how. R. 2 Fon. 125. 1 


(C 61.) But it is ſufficient to ſhew a performance in general ternu.] 
But if the plaintiff ſhews a certain and exact performance, it is ſuſh- 
cient in general terms, without alleging particularly how he perform- 
ed: as, on a promiſe to pay quant. diſpenderet for the officers of the 
army in ſuch a ſuit; an averment, that he ſpent ſo much, is ſuffi- 
_ cient, without ſhewing for what officers in particular. R. Ray. 9. 
On a promiſe in conſideration that renumciaret the executorſhip, an 
averment that renunciavit, is ſufſicient, without ſaying before whom or 
how. Kay. 400. | That 
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Tat conaret maritag um; averment, chat runaruf fuit and it took 
effect, is ſufficient, without ſaying how he e ee R. daes 
400. Dan. 72. Mo. 595. 1 | 
That he would forbear a ſuit; averment, this he 0 forbeubit, is 
ſufficient, without ſaying in what court. R. Ray WY 
That. monflraret compot. ; averment, that mente vt est MORE, 
&c. without ſaying compot. prædict., is ſufficient. 
That he would marry A. on requeſt ; averment, * E married fr 
is ſufficient, without more. R. 2 Cro. 404. Dan. 73. 
That he would pay as much as was agreed to be paid to A5 it 
ſuſſicient to ſay, that ſo much was agree to be paid to A., without: 
ſaying by whom. Dub. Tei. 17. 8 
That he would forbear a ſuit; it is ſufficient to ſay that he did 6 
bear generally, without ſaying Bucuſsue. R. 2 Mod. 24. ) 
Or, chat he forbbre from the time of the promiſe hucuſg. ig" cal 8 
cient, tho to de intended a total forbearanet. R. "2+ _ 27. e | „ 
Hurd. 5. ente I \ 
That he would diſcharge Gijmn a Wi of marriage; $ quod exonee | 
ravit is ſufficient, without ſhewing that he was preſent, or had no- 
tice ; for a full diſcharge ſhall be intended: R. 1 OY 85 1 
295+ 30 A 
7 Sorin ſung to pay, Ec. if he diſliked the land] in 14 da 85 it is | fuf- 
ficient to ſay, that he diſliked ; for it ſhall be intended within the time, 
otherwiſe it ought to be ſhewn on the other part. R. Gro. Bl; 834. 
30, if a A be to pay in Spanyh money; auerment, chat ne 
gave a bill for ſo many dollars, is ſufficient. R. 2 Gro. 7. 
So, an averment, that the plaintiff has performed all on his part to 
be performed, is ſufficient. K. on demurrer, Lut. 253. | 
Or, quod cum the plaintiff aſſumed to perform, Oc. Hard. 103, 4. 
So, a declaration on aſſumpſit to pay ſo much to cure his daughter, 
and another count to pay ſo much for the cure, tho? he does not aver - 
that he has cuted, it is ſufficierit; for by the 2d count it appeats that | 
ſhe was cured and if this appears by any part of the record, it is | 
well: R. after verdif}. 1 Mod. 14. Dan. 73. 
So, where ſomething is covenanted or agreed to be performed yn 
each of two parties at the ſame time, it is ſufficient to ſay that he was - 
ready and offered to perform his part, but that he was 8 ne by 
the other. Doug. 684. | 
[So, if one covenant with another to do a wk aQi in conGdera- 
tion of an award, it is ſufficient to aver that the other prevented the 
ſtipulated thing from being literally performed, and accepted an gut- i 
valent. Doug. 272. Vide 1 T. R. 638.] | 
Yet an averment, that paratus 2 et obtulit to perform, is not ſuf- 
ficient, if he does not ſay, that he was hindred by the defendant. 
2 Sand. 352. R. 1 Ral. 465. l. 30. 
Let parat. et obtuli 1, will be fulfcient after verdict. R. 2 Sand. 
352. 2 Lev. 23. | 
So, parat. et obtulit is ſufficient, where nothing i is to be done on his 
| Part till the other has done a prior act: as, if A. being a bailif, for 
10. aſſumes to arreſt another at the ſuit of 'BMt is ſufficient to aver 
that ” as ready, but B. did not deliver him my warrant. R. 1 Rol. 
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(06) When th efron of peter lo averred. When it 
" irexecutory-] When the conſideration of the king's patent ĩs executory, 
the plaintiff in pleading ſuch a patent muff aver that the thing is donè: 


as, if the king grants pro & that I ſhall find a lamp, releaſe a debt, 
Ec. it ought to b averred, that I have found the lamp, releaſed, Sc. | 
21 Ad. 4. 48. Pl. Com. 45 5. a. Heb. 231. 

If a grant be pro confelig. impendendo, he ought to ayer that he wag 
ready to give counſel. Jon. 294- 


(C 63.) Or the furmil of the party.] "Ba if the conſideration of a 
patent be the ſurmiſe of the patentee : as, if the king pro eo that the 
.. manor is eſcheated grants; it ought to be averred that the manor was 
eſcheated. 21 Ed. 4. 48, 49. 

If the king grants an office with all fees, without namin any ; in 
pleading, it ought to be averred that there are fees in certain, other- 
viſe the grant is only a burthen and no intereft, and therefore revoca- 


ble at pleaſure. R. Fon. 294- 


.(C 64.) When at.] But if the 3 of the BER be exe- 
cuted, it need-not be averred: as, if the king grants for ſervice. done. 
_ Pt. Com. 455. a. Hob. 231. | 


(4c 65: ) How: it ſhall be alleged. 1 And it is ſufficient (when there 
ought to be an averment) to aver the confideration to be performed, 
without more: as, if the king, in conſideration of the ſurrender of k 

leaſe, grants, it is ſufficient to aver the ſurrender made, without ſay- 
iog that there was a , for the n is the conkderating. * 


1 Co. 43+ 4. 


(Cc 66. ) When the continuance of an eftate ſhall be averred.] If the 
plaintiff claims under one who has only a particular eſtate, as, for life, 
he muſt aver continuance of the eſtate. Pl. Com. 431.4. Cro. El. 18. 
Vide pol. (E 19, 20, 1, 2, 3, 4.) 

So, he who claims under a tenant pur ater vie, ought to. aver the 
fe of the ceſluy que vie. Mo, 306. 335. Pl. Com. 31.a, 

So, if the defendant avows for rent on a leaſe for years, if three 
perſons fo long live, he ought to aver that. one of them is alive. R. 
2 Med. 93. 1 Mod. 217. 


Or, for years, If the leſſee ſo long live. R. Dal. 101. 


(B 67.) How it foall be averred.] But implication that a life con- 
tinues is ſufficient; as, in ejectment for a rectory, if it be found 
that the rector fuit et adbuc eff ſeifit., it is a ſuſſicient averment of his 
life. Dy. 304, a. R. 2 Jon. 227. 22 (2 77.) 

So, in eſectment on a leaſe for years if the leſſor live ſo long, quod 
ejecit termino nondum finito, is a ſufficient averment of the life of the 

jeſſor; for the term would have been ended by his death. R. per thret 
| J. and aff. in error. 2 Cro. G22. 

So, in an avowry in right of a tenant for life, that the plaintiff of, 
et tempore 2 fuit, infra feodum, is a ſufficient emen of his fe. 
R. 2 Cre. 6 37. 


8 if the plaintiff, who claims by leaſe for A tenant for life, 923 
20 N 4 


5 Fe, .- 
Vvirtute cujus fait et albuc gf paſelſonat. R. 2 Bul. 263. D. 1 Leo. 281. 


1 Brownl. 4. | heath . . 
In treſpaſs for incloſing land 1 Maii, in which he has common, per 
quod he loſt his common, (per quod) is a ſufficient averment that the 
incloſure continued till the time of common. R. but Dod. doubted, 
becauſe ityis the concluſion of the declaration, if it was not after ver- 
dit. K. 2 Rol. 379. „„ | 5 

So, in ejectment on the demiſe of B. if a ſpecial verdict finds that 
B. was alive, it ſhall be intended that he continued alive, if the con- 
trary does not appear. R. 2 Cro. 14. | | F 

So, conuſance as bailiff of huſband and wife, ſeiſed in right of the 
wife, who was tenant for life, for rent aretro exiſtente, is a ſufficient 
averment of the life of the wife on a general demurrer. R. 2 Lev. 
88. Lut. 1226. ä 2 „ 

So, on a ſpecial demurrer. Per tuo F. but Hale doubted. 2 Lev. 88. 
And by the ft. 21 J. 13. after verdict the want of an averment of 
a life ſhall be aided, it he be proved to be alive. Vide Amendment (Q). 

So, by the f. 4 & 5 Ann. 16, after judgment by confeſſion, mi dicit, 
non ſum inform., or writ of inquiry executed. 19 


(C 68.) When it ſhall not be averred.] But the continuance of an 
eſtate of inheritance need not be averred, for it ſhall be intended, if 
the contrary does not appear; and therefore if a man claims under 
huſband and wife, ſeiſed in fee in right of the wife, he need not aver 
the life of the wife. R. Pl. Com. 431. a. „ e 

So, if he pleads a conveyance by a tenant in fee. R. Lut. 357. 

So, if he claims under a biſhop, dean, c. he need not aver the 
life of the biſhop, dean, c. Pl. Com. 431. a. 2 | 

Tho' the leaſe by the biſhop was not confirmed, and ſo determines 
by his death. Per. Dy. Pl. Com. 264. a. | 

So, if he claims by deſcent from tenant in fee, his eſtate ſhall be 
intended continuing till his death. &. Lut. 1172. | 3 

So, if he claims by a leaſe for years from huſband and wife, who 
was tenant in tail, he need not aver the life of the wife; for ſhe has 
the inheritance, and her huſband is ſeiſed in her right, R. Pl. Com. 


431. 4. acc. Lut. 357. 1226. But it was R. That the verdict ought 


to find the life of the tenant in tail. Cro. El. 407. „„ 

So, if he claims by leaſe from huſband and wife ſeiſed for their lives, 
and to the heirs of the huſhand. R. Cro. El. 112. 
S8o, if a man makes title in aſſiſe to a rent- charge againſt the feoffee 

of tenant in tail, he need not aver the life of the tenant in tail; for 
the eſtate of the feoffee continues till the diſcontinuance is avoided. 
K. Cro. El. 226. | | 

80, if he pleads that it was the freehold of A. who demiſed, &c. 
he need not aver the life of A. for he ſhall be intended to have the 
fee. R. Cro. El. 87. e 4 

So, if an eſtate be granted to 4. and his heirs till B. attains ſuch 
an age, he who claims under A. nced not ayer the life of B. for the 
eſtate of J. who has a baſe fee ſhall be intended to have continuance 


* 


till the contrary appears. R. 1 Lao. 281. | 
If a leaſe be pleaded by 4. tenant for liſe, and B. in reverſion, 
there is no need to aver the life of J. R. 1 Lev. 177. Cro. El. 154. 
So, if a man pleads an extent by elegit, he need not aver the con- 
1 Aa 2 x tinuanc 
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tinvance of bis eſtate; for it ſhall be ended, n it does not ap- 


ar by record that tlie extent may have been fatisfied. R. Hard. 80. 

. leffee for life affigns his eſtate to A. who leaſes at will; in treſ- 
aſs by the leſſee at will, he ought to aver the life of the leſſee ſor life, 

Fe he need not aver r the life of A. or the continuance ” the will. - 


2 Leo. 95. 


- $0, where the continuance of the eſtate is not peteTary to the ac- 
tion, it need not be averred: as, if a leaſe be for years, if A. /o long 
live, and a- covenant that he has power to leaſe, in covenant for a 
breach of it, the life of 4. need not be averred; for covenant lies tho” 

he be dead. R. 9 Co. 60. B. 8 


e 69.) Averment of a requeſt. When there « hal be'a  ſtecial _ } 
So, 4 plaintiff in his declaration ought to aver a requeſt. 

And, if the action be for a collateral ſum to be paid on requeſt, the 
requeſt i is parcel of the agreement, and traverſable, and ought to be 
fpecially alleged, with the time and place of the requeſt. adm. Lut. 
231. R. Cro. El. 85. R. Ow. 109. Cont. per . 1 Brownl. 10. 

R. acc. Yor 56.85. K. Sau. 72. 
Or, for a collateral matter to be done upon requeſt. Adm. Lut. 
231. 
a in-aſſumpſit to pay all ſums expended for him. R. Cre. El. 83, 4- 
To pay 67. for every ſtone of wool delivered.” R. Cro. El. gi. 
To pay for victuals for him and his horfe. R. 2 Cro. 183. 


So, in covenant for not delivering timber for repairs, he ought 0 


allege a ſpecial requeft. 1 Brownl. 23. 

And the want of a ſpecial requeſt, when neceffary, is not aided by 
verdict. R. 3 Bul. 299. | 

Nor, b yy pode non a 4 it and a verdict . for that 1 is no 
waiver of e requeſt. on. 86. 


[Where it is agreed that 7 ſhould give B. a colt in the for B.'s 


mare, and ſhould pay B. two guineas to boot, and that 4. ſhould keep 
the colt until the 29th day of September following ; in an action brought 
by A. he muſt allege a demand on B. ſor his mare, and ſtating that 


B. did not deliver, although often requeſted ſo to do, is inſufficient, and 


- _— be taken advantage of on a general demurrer. Bach v. e 
a 


(C 750.) When a general requeft is ſufficient.) But in FIR for 
money lent, or a mere duty, licet ſepins reuiſit. is ſufficient. . R. Cro. 


E!. 73, 4 Agr. 2 Cro. 183. Per Heugbt, 2 Cro. 523. R. Tel. 66. 
— 2. per three 7. Cre. Car. 35. Arg. 4 Lev, 2. K. Cre. El. 218. R. 
Ill. 2. | 
So, in afſumpfit, for a collateral ſum, if it is not tobe paid upon re- 
queſt. R. Lat. 231. R. Ow. 109. 
So, in afſumy/it io pay in conſideration of marriage 3 for it is in the 
natute of a debt. R. Cre. El. 229. 
So, in aſſumpſit for repayment. of money received for : a borſe. R. 
3 Lev. 364. Skin. 347. 
So, in afſumpſit to pay, if he would procure a note from 'B. for it; 


| _ he procured the note, et requifivit ſolvere, is ſutficjent. R. 2 Vent. 


80, in caſe that if plaintiff made him a ſet of ſails worth 3 cl. Je 


ſendant 
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fendant would pay ſo much for them on regugſt, /epius requiſit. is ſuf- 
ficient. Wallis v. Scott, E. 4 G. Str. 88.) 3 

So, in debt on 2 bill, &c. to be paid upon requeſt, a general requeſt 


* 


is ſufficient. R. Cro. El. 548. „ 

And where a ſpecial requeſt is neceſſary, if the plaintiff alleges a 
ſpecial requeſt, but omits the day or time, and the defendant does 
not join idue on the requeſt, but pleads oz aſſumpfit, &c. it ſhall be 
aided. R. Jon. 56. | „ „5 
So, in annuity, obligation, Cc. to pay upon requeſt; no requeſt 
is neceſſary. X. Cro. EL 548. 721. | . 
S3io, if the requeſt is executed, no averment is neceſſary: as, if A. 

promiſes to pay, c. in conſideration that B. at h s requeſt would be 


a knight. R. 2 Lev. 198. bo 


(C 11.) Hou requeſt ſhall be made.) And if a promiſe be by three, 
a ſpecial requeſt to one is ſufficient. D. Ney, 135. Vide Condition, 
L 11. | | Et | | 
If 5 action be by an executor on a promiſe to pay to his teſtator on 
| requeſt, if he alleges a ſpecial requeſt by the executor, and /zcet regui- 
lt. only by the teſtator, it is ſufficient; for the action is founded up- 
on a requeſt by the executor. R. Hard, 38. | SY 


(C 72.) How alleged.) Licet requiſit. is as well as in facto requif= - 
wt ; for /icet is affirmative. R. Tel. 121, De. = 
And, if it be ſaid that the plaintiff at ſuch a day and place ſhewed - 
the note, et requiſivit, it is ſufficient without ſaying adtunc et ibidem ; 
for the whole ſhall be intended to have been done at the ſame time. 
X he: 1 5 
So, if a ſpecial requeſt be alleged in the firſt count, femiliter requiſit. 
is ſufficient in the ſecond count; for it refers to the firſt. R. Cre. 


1 


El. 240. = 
g (C9 3.) . ＋ notice. M ben neceſſary.] So, the plaintiff 


| ought to aver notice given to the defendant,” where the action does 
not lie without notice given: as, if the act, on which the plaintiff's” 
demand ariſes, be ſecret, and lies only in the plaintiff's mouth: as, 
if a man promiſes, c. to pay ſuch a rate for wares as another paid 
him, the plaintiff ought to allege notice of the rate that angther gave. 
K. 2 Cro. 432. R. 1 Rol. 463. J. 25. Hob. 5 1. Hard. 42: Vide 
Condition, (L 8, 9.) „ a 
Iuo deliver fo much corn, if the plaintiff approve of it, at the fair; 
the plaintiff ought to give notice if he approved of it. R. Cro. El. 


| 249, 250. | , 
Io repay ſo much to B. if he diſliked ſuch lands. R. cont. Cro. El. 


834. 1 Rel. 464. | PL 3 | 
2 7 ſuch an eſcrow as he or his counſel ſhall deviſe. R. 1 RS. 1 
A +6: £0... 7 5 333 | 
To 7 A before auditors, whom the obligee ſhall aſſign. R. —_ 
3.30492. £60... 6 „ EE | 
To pay plaintiff all his coſts in ſuch a ſuit. | Hard. 42. 
The damages which the plaintiff ſuſtained by ſuch a battery. 


* 


\ 


Hard. 42. . 
(When rent is due to the landlord, notice of it muſt be given to 
i Aa 3 e 555 


„ Fewwoer 


either of them reſpectively. Palgrave v. Windham, M. 6 G. Str. 
ä 3 ee eee 


(C 74.) How it ſhall be alleged. How requęſt ſhall be alleged.— 
| en notice is neceſſary, it ought to appear that it was given in 
due time: as, if a man promiſes to pay as much as he diſburſes at 
ſuch a fair, before the end of the fair, he ought to allege notice of 
bis qiſburfements given before the end of the fair, otherwiſe it will 

be too late. R. 1 Rol. 469. J. 45. Vide ante, (C 72.) ] | 
_ So, it ought to appear that it was given to a proper perſon : as, if 
a a condition be to repair upon notice, notice ought to be alleged to 
him who had the entire intereſt, and not to an under-leſſee. R. Tel. 

37. 2 Cre. 9. 1 | 
And to him in perſon. R. Tel. 37. ky 
What payment ſhall be to the aſſignee of the whole eſtate, vide 
Condition, (G 2.) \/ 8 7 8 I Fes Ag Þ 

So, where requeſt ſhall be to the perſon, vide Condition, (L 11.) 
But on a ſale of Eaſt India ſtock, if demanded ore tenus, or by 
writing at the Eaf? India houſe, an averment, that he demanded ore 
tenus, and by writing at the Za India houſe, is ſufficient, without a 
perſonal demand; for the uſage is ſuch. R. Skin. 391. 


( 75.) When not neceſſury.] But if a man is bound, covenants, or 
aſſumes to pay money, to convey lands, c. on the performance of 
an act by a ſtranger, notice need not be alleged; for it lies in the 
_ defendant's cognizance as well as the plaintiff's, and he ought to 
take notice at his peril : as, if he aſſumes to pay ſo much when A. 
marries. N. 1 Rol. 462. J. 10. Vide Condition, (L.) 5 
When A. returns into the kingdom. R. 2 Cro. 462, 3. R. 1 Rol. 
463. 1.6. — e 25 
Or, performs ſuch a journey. 1 Rel. 463. J. 13. R. 2 Cro. 137. 
Ito, | 80 5 . ; FL: oh, 
| 80, if he aſſumes, c. to pay ſo much as A. ſhall name, R. 2 Bul. 
144. R. Cro. Car. 133. 1 Rol. 464. J. 5. ' hw 
To pay if A. does not pay. R. 2 Cro. 684. R. 1 Rol. 462. J. 25. 
463. / 45» 5 5 
Io pay & much for every acre above 20, when A. meaſures them, 
K. 1 Kol. 462. J. 35. 5 : F 

- To make ſuch aſſurance as A. ſhall adviſe. D. 1 Leo. 105. 

Or, as his counſel ſhall adviſe. Per Gawdy, 1 Rol. 464. J. 2. 

| To diſcharge upon all eſcapes. R. Hob. 14. 

To ſtand to the award of ſuch a one. Hard. 42. 

* To pay the arrears found on account. 8 Co. 92. 5. ; 
To be accountable for all money paid to A. by B. R. 1 Lev. 47. 
So, if he aſſumes, Wc. to pay, 855 on the performance of a certain 

aft by the obligee himſelf, or on the performance of an act by him 
to any certain perſon; for he takes upon himſelf to take notice of it 
at his peril: as, if a man aſſumes, &c. to pay on the marriage of the 
obligee, Cc. with B. R. 2 Cra. 102. R. 2 Cre. 228. 1 168. R. 
2 Cre, 405. 1 Rol. 461. J. co. R. Cro. Car. 34. Hut. 80. Per 
Ch. J. 1 Sid. 36. 1 Rel, 463, J. 29. R. 2 Hul. 254. R. 3 Hul. 
226, c K. Pifh, 164. . EY N | eee MPT To 


\ 
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To pay, when the obligee, &c. delivers a horſe to B. Per Tel. 
s ANY OR WT: CET a, 57+ 28 e tres F 
Or, returns to Londen. Per Dod. 2 Bul. 145. R. 1 Kol. 462. 

J 15. © Cont. per Warb. Hob. 68. N. cont. 1 Bul. 444. 

Or, returns from Rome. Dub. Ow. 108. R Hut. 8. 


Br, delivers up the bond. R. Sal* 45). 


To indemnify when he ſhall be ſurety for his father to 4. D. 1 Lt.. 
105. K. i l OT £55, - oe ne 
II the condition of a bond be to indemnify the obligee, from 
alimony and debts incurred by his wife after their ſeparation, the: 
obligee being ſued for a debt of his wife's need not, in an action on 
the bond, allege notice of the action commenced, but without ſuch 
allegation, is entitled to the cos of the action as well as the debt. 
1 T. R. 374] bis | i 22 55 He ; TE: © 2 
Io pay, if he borrows of any certain perſon. Per three 7. 
1 Bul. 12. = | 0 — n 
To pay for every acre, when it ſhall be meaſured. R. 2 Cru. 472. 
391. 1 Rol. 462. J. 45. . ee Re + 
To pay a rate for what the plaintiff ſhall ſell to B. R. 2-Cro. 432. 
R. 1 Rol. 463. J. 36. 8 +231 5 lt | 463 AS Is 
| To pay when B. attains his full age. Hard. 42. SE on 
To ſurrender to B. or his aſſigns on requeſt, there need not be 
notice of the aſſignment. R. Poph. 136: 1 Rol. 464. . 10. 
To give him as much as will make him content. R. 1 Lev. 123. 

' To pay all money delivered by A. to B., there need not be notice 
of the ſums delivered to B. R. Hard. 42. | „ Ns 
So, if he afſumes in conſideration of ſuch a certain act, it is ſuf- 
| ficient to aver performance of the act, without alleging notice of the _ 
performance to the defendant :. as, if it be in conſideration that ſhe 
diſcharged him of a promiſe of marriage, it is ſufficient to ſay gd 
- exoneravit ipſum, without alleging that he had notice; for it ſhall be 
intended that there was a full diſengagement made to the deſendant 
himſelf in perſon. R. 1 Rol. 470. J. 5. 1 . 

Debt for freight on a charter- party; if the goods are laid to be 
delivered to defendant himſelf, the plaintiff need not aver notice of 
the delivery. Dodd v. Atkinſon, M. 10 G. 2. B. R. H. 342. ]] 
So, in conſideration that ſhe come to his houſe and offer to marry 
him, it is ſufficient to ſay, quod venit et obtulit to marry; for it ſhall 
| 2 intended, that the offer was to himſelf in perſon, 2. 1 Rol. 470. 

„ 8 | IE Op 45 | 
So, in debt for a penalty at a leet! for not removing an encroach- 
ment, it is not neeeſſary to aver notice of the order of removal; for 
| r within the lect ought to take notice of it. R. 1 Rel. 468. 
Or, for the ee a bye- law concerning a common; ſor every 
commoner ought to take notice of it. R. Cres Car. 499. 
N 9 eee 381; 5 „00 | 8 
r be 'averred. Tolaſtertain the caſe to bi within = 
a flatute.) So, the plaintiff, in his declaration, ought to aver e | 
fact, without being formed of wich, the cburt cannot judge whether 
the plattititf lias cdufe of action. Vid 4pm un Statute, (A 3.) 
As, in an action founded on a ſtatute; the plaintiff ought to aver 
every fact neceſſary to inform the cdu that : his caſe is within the 
; 7 MAN”. ſtitatute: 
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| ſtatute: as, in quare impedit by the king on the /t. 13. El. 12. for not 
reading the thirty-nine articles, it ought to be averred that it was 2 
benefioe with cure, R. 1 And. 62. Lat. 1odù9ũ99. 
S8o, in guare impedit by the king founded on the ff. 31 El. 6. for 
ſimony. Semb. Lut. 189. Lak arts ied ONES. 
So, in quare impedit by the univerſity on the ft. 3 Fac. 5. for the 
benefice of a recuſant, the plaintiff mult aver that the patron was a 
recuſant convict. R. 10 Co. 58. a. 812 : i 
80, in an action on the ,. 7 Ed. 6, 7. againſt buying wood, coal, 
Sc. in London, Wrſtminfter, or ſuburbs, and ſelling again unleſs by 
' retail, if the plaintiff alleges that the defendant bought at WW hitechap- 
2 Sc. he ought to aver that V hitechapple is within the ſuburbs, 
itt. 16. e ns Ta 
If a man entitles himſelf by a leaſe, which by a proviſo in a ſtatute 
will be good, if the antient rent be reſerved z he ought to ſhew that 
a rent was reſerved, and ayer it to be the antient rent. R. Pl. Com. 
it, on an action on the ,. 14 H. 8. 5. for practiſing phyſic within 
ſeven miles of London without a licence, he alleges practice at Weft- 
minſter, and does nq; ſay that it was within ſeven miles of London, it 
is bad. R. 4 Mod 477. 8 ns. 
If an indictment be for taking toll above the rate appointed by a 
ſtatute, it muſt be averred that it was in à market town. 2 Rol. 248. 
80, in all caſes where any circumſtances are required by the pur - 
view of an act to make it good, they ought to be averred: as, where 
the „f. 1 R. 3. 1. makes a feoffment, c. by cęſtuy gue uſe of full age. 
fan, and at large, Cc. good; he, who pleads a feoffment by cefluy 
_ que uſe, ought to aver that he was ſaue, of full age, and at large Pl. 
Com. 376, 4. "5%; 4, | 1 
If a man pleads a licence by three juſtices of the peace at ſeſſions 
to be a jobber, Cc. he ought. to aver that he is an houſeholder, g. 
which is requiſite by the f. El. 12. in him who takes ſuch licence. 
[Co, where the fatute 25 G. 3. c. 51. .. 27. relative to perſons 
licenſed to let poſt-horſes, requires that the account directed to be 
given in by them ſhall contain the number of horſes and miles, and 
the names of the drivers, but inflicts no penalty for not inſerting the 
amount of the duties received by the poſt · maſter; if the declaration 
in an action ou that ſtatute: only charge that the defendant made falſe 
accounts by not inſerting the amount of the duties received, without alleg+ 
ing them to be falſe in the particulars. mentianed by the ſtatute, 
n ſhall be arreſted after verdict, 3 J. R. 636. Vide ſupro, 
( 50.) us : nen e ; 4" ; «id WP 539 1%: 
So, if a plaintiff declares upon an agreement in writing, which 
refers to 2 caſe to be ſtated and ſig ned by. both parties, he ought to 
ſhew the caſe ſtated, and then ayer that that and the caſe in the de- 
_ claration are the ſame; for it is not ſufficient to ſay that he agreed 


in ſuch a manner, and that bath bound themſclyes in pronoratione 


- 


; pred. KR. Lut. 489. rern ö r Aerts tv 
? | So, if a condition be, that a leſſee ſhall not ouſt the tenants of a 
miabor, ho do their duty, it is not ſuſſicient to ſay that he ouſted A. 
a tenant of 'the manor, who did his duty; but he ought to aver in 
fadt that J. wos a tepant and always did his duty. R. 1 Lev. 246. i 


- 
— 
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Wa promiſe be to ſave harmleſs for beaſts delivered out of the 
pound, he ought to aver that he delivered them, and it is not ſuffi- 


cient to ſay that A. recovered againſt him in parco frafto pro delibern- 
tione. Shin. 141. 8 1 r 


So, the caſe ought to be averred agreeable to the ſtatute: as, if the 
ft. 28 El. be — ary which enacts, that a recuſant ſhall be convict, 
if he render not himſelf before the next ſeſſions ; if it be ed 
that he did not render himſelf at the next ſeſſions, it will be bad. 
Lev. 8 N | n n 
So, iu caſes where there is a variance of the deſcription of a. 
thing or perſon, there ought to be an averment that it is the ſame: 
as in an information for an intruſion into lands in N. Dale, if the 


defendant pleads a grant to him of lands in S. Dale, he ought to aver 


that they are the ſame, Sau. 34. EE . 
If the licence of alienation be for à rectory, and twenty acres of 
land, and the fine be of a meſſuage, and twenty acres of land in 


proceſs for aliening without licence, it ought to be averred that che 


fendant premiſed to pay within it. 1 T. R. 151. 


4 


meſſuage is parcel of the rectory. Sav. 14. 


ln an inferior court the declaration muſt allege that the money. 
was Had and received within the juriſdiction, as well as that the 4. 


[And where one count of a declaration in an inferior court is not 


laid within the juriſdiction of that court, and the damages are given 
generally, the objection is fatal on . 


a writ of error, although there 


- 


be another good count. 1b:d.] 


If in afſumpſit for 50 l. for oaks ſold, the defendant pleads a contract 


for oaks by indenture, he ought to aver that they are the ſame oaks. 
Sap. I 1.5 Fen | A i 


On a quo warrants for having a part within the metes and regard 
of a foreſt; if the defendant preſcribes for a park infra metas, it is 
not ſufficient without averring that it was infra regard of the foreſt 


_ alſo. Bridg. 258. 


So, if the executor of H. de B. be ſued, and he pleads a jud ment 
againſt him as executor of H. de C. he ought to aver that H. 4 C. is 


the ſame perſon. R. Sav. 92. 


I A. aſſumes to deliver to B. a parcel of gum, then upon the ſea 

to be imported, being of the ſame value as other gum ee deli. | 
1 it muſt be alleged that it was the gum on the ſea, Je. RK. 
2 99. 235. if | ; . 2 


o, if thething he averred is repugnant in words, but not in truth,” 


it ought to be explained before the ayerment made: as, if a grant be 
of land in A., to an information for land in B., it cannot be averred 
to be the ſame land, unleſs it be explained that A. is a vill in the 


pariſh of B., or, is known by the name of B. as well as A., and then 


* 


it may be averred to be the ſame land. Sou, 38. 


5 77.) By what words an averment Hall be.] An arerment need 
not be in expreſs words, er A. in fatto dicit ; for licet is a ſufficient 


- 


: word. R. 2 Cro. 383. Pl. Com. 125, 126, K. 3 Lev, 67. Vide 


94 


ante, e * r oP” wt 
d. N. 1 Sand. 117, Semk, 2 Vent. 278. R. 1 Lev, 
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uod venididit warrantizands 1 is a ſufficient averment that tho ware! 
ranted. 82k. 68686. 

Ot, that he demanded pry eee  fetifaftionem is a fulficient aver- 

ment of # tender. R. Sal. We. , 

So, any words which why fuch a matter to be ſo, are ſullieient : : 
as, if it be pleaded, that 4. was ſeiſed, and that obiit, and the land 
deſcended to J., as his fon and heir, this- is à ſufficient averment - 
that he died ſeiſed, tho' it be not ſaid fic inde /eifet. obiit ; for other- 
wiſe it could noc deſcend to B. 28 his heit. N. Luft. 1172. 

[So, in an information for writing and publiſhing a libel 60 of and 
66 0 the king's government, and the employment of his 
« troops, (ſetting 5 the libel verbatim) the words © of and 
« concerning” are a ſufficient introduction of the matter contained 
in the libel, and a ſufficient averment that it was written © of and con- 
« cerning the king's government, and the employment of his troops.” 
Cowp. 672.) 

[So, a complaint having been made ore tenut by a ſolicitor, before | 
_ the chancellor, in the court of chancery, of an arreſt in returning 

home after the hearing of a cauſe, the indictment ſtating, that * at 
« and upon the hearing of the ſaid complaint“ the defendant de- 
nn &c. is a ſufficient averment that the complaint was heard. 
T7 KK Tot | 

80, preſentat. fait, that he did x trefpalh; tho” it be not expreſly 
averred that he did it. Semb. 2 Cro. 582. 

'ued ſeribi et ingraſari fecit indenturam, per quam mentiona#. gad 6 
aemiſit, &c: guam figillavit et deliberavit ut fact. ſuum virtute cujus fuit 
$2ſſefſronatus ; tho? it be not expreſsly ſaid, quad demifit. R. 2 Jon. 24. 

¶ Indentura Fact. between leſſor and leſſee, whereby leſſee converiit & 
agreavit to pay the rent, is a ſufficient averment of a ſealing by him. 
Atkinſon v. Coatſworth, P. 8 G. Str. 512 
| T hat by the cuſtom of London, they hold Abas f debt, arzſing . 

the city, and that he levied a plaint according to the cuſtom, is a ſufficient 
averment, that the debt, for which the plaint was _ aroſe within 
the city. R. Van. 92. , 

That he paid a debt 'of his inteflate, and took a term in ſatigfaction, i im- 
ports that he paid it with his own money. R. 1 Lev. 154. 

. That by refuſing à poll perditit officium, imports that he had a ma. 
jority, it the poll had been taken. R. 2 Lev. 50. 

An avowry by a huſband ſeiſed i in right of his wife, for rent aretro 

exiften., is a ſufficient averment of the life of the wife. R. on a ſpecial 
demurrer. 2 Lev. 88. Vide ame, (C 67. 

S3o, if a covenant be to make a ſurrender of a copyhold, and he 
fays, zucd ſunſum reddidit to two tenants according to the ęuſtom, it 
is ſuſficient, without ſhe wing the cuſtom. N. 1 610 

If a matter be to be determined by the groom porter: an averment, 
that he adjudged in caſe predi., is fufficient- R. Lit. 488. 

In debt againſt an executor for 100, which injufe: detiner: It is 4 

* chat · tke teſtator did not pay.” f Nn. 136. 
00 againſt A. on articles, that he or B. wobtd pay; for 10 l. 

Aid pt gte detinet; B. ſealtd, it 1 chat 


5. did not pay. K. 1 Vent. - 
| | 805 


- 
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So, quad A. ſeiſitus de manerio unde predif?. meſſuagrum fuit parcel, a 
tempore cujus, &c. levied a fine is an ayerment, that it was parcel at 
the time of the fine. 1 Leo. 75, ; J e e 
That A. demiſed to B. who entred, and being peſſeſſed revertione eidem 
A. ſpeFan., &c. is a ſufficient averment, that A. has the: reverſion. 
R. ii 3 VVV 
_ colivin be alleged for tenants to ereCt ſtalls in a market, it is 
a a fufficient averment, that the market is within the manor. R. 
Leu. 190. . 1 , eee e 
: If het be, that the defendant did not cover with lead, according 
to the rules preſcribed by the ſtatute for the re- building of London: 
it is an averment, that the ſtatute does require it. R. 2 Lev. 88. 

That he entred, without ſaying, by night or by day, is ſufhcient if he 

fays he entred lawfully. 2 Mod. Ca, 320. a. | 

{On an agreement to ride ab/que Hagello vel baculovel aliit armis; ab/que 
 flagello et bacule, vel aliis armis, it is good. Burgeſt v. Bracher, F. 
10 G. 2 Ld. Raym. 1366. Str. 594. ] *..Þ Fre. 


( 78.) When an averment is hat neceſſary. 


( 78.). Of matter apparent to the court.) But a matter apparent to 
the court need not be averred: as, if a man ſhews that his tenant 
aliened in fee to a dean and chapter, and that he as lord entred within 
a year, he need not aver, that ſuch alienation is mortmain. Pl. Com. 
31. a. | | | 

- So, an action on the ff. 32 H. 8. 9. of maintenance, it need not 
be averred, that the thing bought was a pretenſed right, &'c, Semb. 

Pl. Com. 81. | | 2 

| [In caſe, for falſely and maliciouſly ſuing out commiſſion of bank- 
rupt againſt plaintiff, it is not neceffary to aver that plaintiff never 

committed an act of bankruptey. Chapman v. Picker/gill, MH. 3G. 3. 
a Wilſ. 145.) Sj | 5 


(C 79.) An averment of that which appears otherwiſe to the court, 
does not avail.) And if a man avers contrary to that which appears 
to the court, it is of no avail, but ſhall be rejected: as, if a man 
avers that land is appurtenant to a meſſuage, which cannot be by 
law. R. Pl. Com. 170. bs ' © | 

If an obligation be in 200 /. penalty, for the payment of 104/. ; 
plea, that the plaintiff releaſed the ſaid obligation by the name of an obliga- 
tion of 2001. for the payment of 1001. and that no other obligation was 
given, is not good; for an obligation for the payment of 1004. can- 
not be an obligation for the payment of 104/., and the averment 


that he releafed he ſaid obligation cannot avail. R. Al. 717. 
If the king by patent grants lands in A. and B., and to an infor- 


mation for an intruſion into lands in C. and D., this grant is pleaded 


| with an averment, that they are the ſame lands, it is bad; for it is 
impoſſible that land in one vill ſhould be the ſame with land in an- 
;Other vill. R. Sav. 38. EET ny Shape | ; 
[Where two judgments refer to the ſame day, the priority of one 

cannot be averred. 1. T. R. 117. | | 


BT (C 80.) Matter ex abundanti. ] Nor, matter ſurmiſed ex abundanti "of 


3% „„ PARHITT | 

25, if the plaintiff alleges a condition ſubſequent to his eſtate, he need 

not aver performance; for the allegation was, «x abundanti. Pl. Com. 
30. 4. : 5 „ | ; 2 4 


( s.), Matter which comes properly from the other ſide.] Nor, matter 

jn defeazance of the action; for this will come more properly from 
the other fide: as, in debt, on the ,. 23 H. 6. 14. againſt bailiffs, 

"of not returning him a burgeſs, there need not be an averment 
at there is no mayor, tho' the ſtatute ſays, that the ſheriff ſhall 

ſend his precept to the mayor, and if there be no mayor, to the 

| 2 for if there be a mayor, it ſhall be ſhewn by the defendants. 

Hob. 78. „ Tons | " $434, 354 Io he 
[So, where there was a covenant in a charter party, * that no 
« claim ſhould be admitted, or allowance made for ſhort tonnage, un- 
Et ſuch ſhort tonnage were found and made to appear on the ſhip's 
arrival, on a ſurvey to be taken by four ſhipwrights to be indiffer- 
ently choſen by both parties, in an action for ſhort tonnage, it 
is not neceſſary for the plaintiff to aver that a ſurvey was made, and 
hort tormage made to appear; if ſuch ſurvey was not taken, that is 
matter of defence to be taken advantage of by the defendant. 1 Term 
Rep. 645. ] E e . 
= S treſpaſs quare canem, viz. a bloodhound, cepit, it need not be 
averred that the plaintiff can expend 40s. per ann. 12 H. 8. 3. 

If a breach of covenant be aſſigned in pulling down a houſe, it 
need not be averred that this was not a houſe allowed to be pulled 
down. R. 1 Leo. 18. „„ 
If the defendant in treſpaſs juſtifies entry by proceſs on a homine 
. Feplegiando, to do execution, he need not ſay, that the man to be re- 
plevied was not taken by the command of the chief juſtice, &'c. Semb. 
Lut. 1433, 4+ : 5 
In falſe impriſonment, it is ſufficient to ſay, that he took him by 
force of a capias, without ſaying how it was returned. P/. Com. 


16. 3. | 


If a man pleads a fine, it is not neceſſary to ſhew, that the perſon 
barred by nonclaim was ſane, of full age, &c. for this ſhall come from 
the other fide, not being put in the purview of the act, but as an 
exception. Pl. Com. 376. a. 1 . 1 8 © 

So, if he pleads, ht ſuch an one, being ſeiſed, made his will, he 
need not ſay, that he was of full age, &c. Pl. Com. 376. | 

Or, that tenant in tail demiſed, he need not ſay, that he was of full 
age, tho this is requiſite to his making a leaſe by the ff. 32 H. 8. 28. 


Ly 


1 Leo. 76, 


(C 82.) Inducement.) Nor, matter, which. is only inducement : as, 
in an action upon the caſe for an eſcape upon a capias utlagatum, in 
the recital of the outlawry in the declaration, it need not be averred 
by prout patet per recordum. Lut. 111. K. 5 Mod. 9, 10. and now 
is aided by the f. 4 & 5 Ann. 16. 1 „ 

Yet ſome precedents do it, Lut. 111. 33 
So, in eſcape after a commitment in execution on a judgment, it 
2 be good without ſuch averment. R. on general demurrer. Sal, 

„ | 27 
1 | (C 83.) 


eh, 


s. 


1 83.) An immaterial thing.) So, a deſcription, not material, 
need not be averred: as, if a man makes title by preſcription to a 
portion of tithes, and that the tithes came to the king, who granted 
them by the name of all tithes, part of the deme/nes of the archbiſhop, 
Sc. and in the tenure of B., it need not be averred,' that they were 
part of the deme/nes, or in the tenure of B., for the tithes are other- 
wiſe deſcribed and aſcertained, and whether it be true or falſe, the 
grant will be good. R. Dy. 87. V. 1 | 
(C 84.) Concluſion of a Declaration. FS ak 
A declaration generally ought to conclude ad damnum of the 
laintiff. . F 3 8 
F But in an action by a prior and his bretheren, ad damnum ipfus 
prior., is ſufficient. - Th. Dig. I. 10. c. 25. 5 
Or, ad damnum ipſorum. Th. Dig. l. 10. c. 25. 1 
So, in an action by huſband and wife for battery, &c. of the wife, 
ad damnum ipſorum, is good. Th. Dig. I. 10. c. 25. Vide poft. (2 A 1.) 
Yet, in treſpaſs, quod clauſum fregit et bona B. ibidem cepit ad damn. 
i#þſorum, is bad. R. 2 Mod. Ca. 370. | | 


* 


[If an action for penalties brought by the farmer of the tax, on 
27 G. 3 c. 26. (by which the duties on poſt-horſes leviable under 25 
G. 3. c. 51. were transferred from the king to the farmers of the tax,) 
the offence may be laid to have been committed with intent 20 defraud 
the bag and not the king. 3 T. R. 632.]. | 3 
If, in the concluſion of a declaration, the plaintiff claims more or 
leſs than his due, it is bad, generally: as, in debt on a bond for for- 
ty pounds, if the declaration concludes his demand for forty marks, 
it is bad, if he does not ſhew how the reſidue is diſcharged. Per 

Cur. 48 Ed. 3. 3. a Pide pot (2 W. 7.) 

So, in debt for rent for one year and a half on a leaſe, rendering 
741. per ann, if he concludes his demand for 100 J. it is bad, without 
ſaying how the reſidue is ſatisfied. Semb. 2 Lev. 4. R. Cro. Car. 137. 
So, if the plaintiff avows for 10s. per ann. on a leaſe, rendring 5/. 
per ann. it is bad, without ſaying how the reſidue is diſcharged. _ 

20 Ed. 4. 2. a. R. Cro. Car. 104. R. Hut. 96. . a 

So, in debt for 6/. 145. 2 d. if the plaintiff declares on ſeveral con- 
tracts, that one for 3/. 10s. 6d. the other for-3/. 35. 5d. and has a ver- 
dict and judgment for the whole, it is error; for the judgment is for 
34. more than is due. R. Mo. 298. Gont. Cro. El. 22. R. Til. 5. g 
So, if the plaintiff has judgment for more damages than are alleged | 
in his declaration, it is error. R. 1 Bul. 49. 5 T3 
But, if it may be rejected as ſurpluſage, it is good: as, in debt for 
10/. if the plaintiff declares on a contract for 10 J. for a horſe, and for 
51. for a cow, and the defendant pleads to the 104, nil debet, and a 
verdict and judgment be thereupon, it is good; for. one contract an- 
ny to the plaint, and the other ſhall be rejected as ſurpluſage. R. 

Eb, 5 f ? 3 5 5 5 ; F 

So, if it be only a miſcaſting, it will not hurt: as, in an action enn 
the ff. 2 Ed. 6, 13. for not ſetting out his tithes, if the plaintiff ſhews 
that the tithes were of the value of ſo much per acre in toto attingen. 


2 111. per quod 'aftio accrevit ad habend., for the treble value 3 31. 
where it is miſcaſt for 11“ 27. and the treble value 33“. 67. it is 
N . . | good * 
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3 _ the demand is not for a ſam certain, but ought to be given 

by the jury. R. 2 Cv. 499- 8 
o, in umpfit for 200 weight of prunes at 198. per cent. in toto 

180 J. where it ſhould be more, and the jury gives 100/. 


— ſuch miſcaſting does not hurt. R. cont. by all in C. B. and 


Exch. 2 Cro. 247. R. acc. Hob. 8g. R. 2 Cre. 569. 
So, in afſumpſit, where there are ſeveral counts for ſeveral ſums | 
gue attingunt ad 521. which is more than the total of the ſums, this 
miſcaſting does not 2 if the jury give leſs in damages than 
the total. R. Latch, 175. E. Poph. 209. R. 2 Lev. 58. 
80, in covenant, afſumpſ it, Kc. if — plaintiff demands more or 
N is due, it does not prejudice. Semb. 2 . 57. Vide poſt. 
29 2 
a So, i debt for 100 J. if the plaintiff declares on baden ſums 
due which exceed 100 J. and the defendant does not demur, but there 
is a verdict for the plaintiff; if he releaſes all above 100 J. he ſhall 
have judgment for 100/. R. 5 Med. 214. | 
805 if the declaration be, ad damnum 40 J. where the writ was 
only 20 J. if the verdict finds leſs damages than the writ, it is good. 


x K. 2 Cro. 629. 


So, if it finds greater damages, and the plaintif remittit damna ; for 


| he ſhall not have more damages than are in the writ. R. 2 Cro. 128. 


(C 85.) When a Declaration ſhall be aided. 


(C 85 ) By the Bar.] Sometimes a defect in a count or declaration 
ab be *. by the defendant's bar: as, if the plaintiff, in qſumpſit 
to perform an award, does not ſhew ſpecial performance on his part, 
and the defendant does not demur, but pleads, no ſuch award, he 
waives the other matter, and cannot afterwards take advantage of 
this defect in the declaration. R. Cro. Car. 385. R. Lut. 25 33. 
Vide poſt. (E 37.) 


So, if in an action for an eſcape by an adminiſtrator durante min. 


| #tate of an executor, it is not averred that the executor is within the 


age of ſeventeen years, if the defendant pleads a removal by habeas 


corpus, which is the ſame eſcape, he ſhall not take exception to the 


want of averment; for he admits that the plaintiff has authority to 


ſue. R. Lui. 632. 
So, in debt for rent, if the plaintiff does not ſhew any place where 


the leaſe was made, if the defendant by his plea admits the leaſe, 


the declaration is aided. R. Hob. 82. R. 2 Cre. 682. R. 2 Rol. 
66. 2 Cro. 125. 


So, in covenant, if ie defendant pleads non eft factum, this aids a 


breach badly aſſigned; for the deſendant admits the breach, if it was 


his deed. R. 2 Cro. 370. 
So, in an action for rent, without ſaying how much is due, or on 


what contract, if the defendant pleads payment, he cannot afterwards 


except to the uncertainty of the goa. R. 2 Cre. 668. _ 
So, in debt on a bond, if the defendant demands cher, and pleads 

payment. R. Cro. Car. 209. | 
So, i in an action for words for ſaying, yu are forefevorn, without ſay- 


ing in what court, if the defendant julliies, for that he took a falle 


oath at the ſeſſions. R. Cro. Car. 288. 
So, in debt for an eſcape on a commitment in execution, without 
| 14 „ 188 


viell or county, where the cloſe to which, Sc. lies, if the defendant _ 
_ pleads not guilty, it is good; for then the obſtruction only is material. 


In debt for rent, where the plaintiff daes not ſhew where the leaſe 


 (diffent. Forteſcue) This is aided by the writ z; which is, he did 
che treſpaſs. Rogers v. Gibbs, P. 3 G. 2. Fort. 376. 2 


ſaying prout patet per, record... if che. defendant pleads 4 licence, fem 


the plaintiff; for he-admits the commitment. 


a So, in treſ] aſs, are pullos cept, 1thout an Anglice, if the defend- 


4 


ant iultiöft. e aids the uncertainty... R. Lut. 1492. 
Fi 


n treſpaſs guare 100 cataraFar, wocat, wears, aut fenſur. proſtravit, 


if defendant juſtifies in the words of the declaration; the plew taking 


notice that wear and ſever are the ſame, thing, makes the declaration 


good. Luke v. Helmer, T. 12 G. Fort. 377.] oy 5 
In afſump/it,” to pay when he receives money, without alleging the 


time when, or from whom, it will be aided by the plea of non afſump-. 


fit. .R. 1 Med. 169. 8 | 
In an action for diſturbing him in his way, without ſhewing the 


was made, if the defendant pleads ni! debet. R. 2 Cre. 125. 

; So, if the count wants time, place, or other circumſtances, it may 
be aided by the bar. R. 8 Co. 120. . Vide ſupra. | 
As, if the count wants the time or place of the adjudication upon 


which it is founded, when it is confeſſed by the bar. R. Lut. 487. 


If a bond be alleged in a count, and it is not ſaid where it was 


made, and the defendant pleads per dure/s apud B., for he admits the 
bond was made. Dy, 15.4. Sy oe 
4 quare impedit, if declaration does not aver next turn to be plain- 

tiff's, yet it is helped by defendant's pleading over. Biſhop of Landon 


v. Mercers company, FI. 5 G. 2. Str. 925.] | 
[And it is a general rule that, when the defendant has pleaded over, 
he cannot afterwards; object to want of form in the declaration. 
3 Wilf. 297] „ | 
But, if the count be defective in ſubſtance, the bar cannot make it 
good. D. 8 Co. 120-6. : 


As, in an action for words, thy father, &c. without ſaying the 


plaintiff was preſent, or that the ſpeaking was to him; tho' the de- 
fendant juſtifies, and thereby acknowledges the words, this does not 


aid the declaration. R. Cro. El. 416, 9 
So, if an ayowry, which is in the nature of a count, ſhews a grant 
. of a rent for life out of an eſtate for years; tho? the plaintiff in his 


bar ſhews that the grant was alfo out of a freehold, it does not aid the 


avowry. K. 7 Co. 25. a. 65 | * | 
So, if the defendant pleads, as to all, except a particular part, not 
guilty, and as to that part juſtifies, matter confeſſed by the juſtification 
does not aid a defect in the other plea ; for they are gquaſ diſtin. 
lest. R. 2 Cœ e 1 


( 86.) By the writ.] So, a defect in a declaration may be aided 

by the plaintiff's writ; for in C. B. the vrit is part of the count; and 

therefore in treſpaſs, vi et armis, be omitted in the count, but men- 

tioned in the recital of the writ, it is ſufſicient. R. Lut. 1509. Vide 
ante, (C 12.) | 287 


(In battery, there was quad cum in the declaration.. Per curiam, 


2 Will. 
203. acc.] | 


4 
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n treſpaſs, declaration for taking dung and foil without mid of 
* 6 2 aided by recital of e in Sehe out ſj rol 5 
plaintiff's my and foil ; tho” there is no original = after verdict). 
Franklyn v. Reeve, M. 9 G. 2. Str. 1013. Dubitante'Hardwicke 
. Ge the writ contains no averment, but is interrogatory. Er per 
Lee C. J. It has not been determined in B. R. that in treſpaſs of de- 
© claration quad cum is aided by the writ.  Goodright v. bo ns i AM. , 
12 GC. 2. Andr. 282.] © Gf 
| .* cum in ticſpaſs helped by the recital of che Oy after 
verdi 


Barnes, 249. 


12 


(C 87.) By verditt.] So, if the declaration omits thit which was 
. neceſſary to be proved, otherwiſe the plaintiff could not recover, this 
ſhall be aided by a verdi& for the plaintiff: as, in ofſumpſit, reciting 
that the defendant had fold to him all the furzes growing upon ſach. 
land, to be taken before ſuch a day, the defendant, in conſideration, 
Se. promiſed that the plaintiff ſhould not be diſturbed in carrying 
them away: he does not ſay that he was diſturbed before ſuch day: 
yet this is aided by the verdict. R. Cre. Car. 497- [3 T. R. 147.1 
Vice pefl. (E 38.) 

80, in 15 1 rent by the grantee of a reverſion, if attornment be 
not alleged, yet it is aided after verdict; for if it was not proved, 
plaintiff would have been nonſuit. R. Ray. 487. 2 Fon. 232. 

So, the want of a place, where a leaſe was made, is aided by ver- 
dict. R. 2 Rol. 66. where the iſſue was upon a collateral point, by 
which the leaſe is admitted. Vide ante, (C 85.) | 

So, in an action upon the caſe againſt a ſheriff, if the plaintiff al- 
„„ chat the ſheriff potuit arreftare A Againſt whom a writ was deli-, 
vered to him, tho? he does not ſay that he was in his preſence, He. it 
0 ſhall beaided by verdict. R. 2 Fon. 40. 
Un caſe againſt officer for removing goods taken in execution be- 
fore the landlord is 2 a year's rent, want of alleging notice of rent 
due ſhall be ide the verdict. Palgrave v. W indham, M. 6 G. 


Str. 212.1 
So, an ede of a right to elect for 200 years and more, is 


ue after verdict, tho it is not ſaid, from time whereof, Kc. R. 


on. 14 
| the iaintiff d declares on an afſumpſit, ne an executor, to pay 
50 f. when he receives money, and avers that he received money, 
without ſaying that he received gov. it will be good after a yu 
for the plaintiff. R. 1 Mod. 169. 
In an action upon the caſe for not bringing goods ſold to the com- 
_ beam, it ſhall be aided after verdict, tho he does not ſay that 


OT”. were fold by weight. R. per three J. 3 Mod. 162. 
_ Cart 7 


In — in eonſideration that he aſſigned goods taken in execu- 
tion, co the defendant, to pay the plaintiff, de et ex boni: pradict., all 
- his intereſt and coſts, tho? he does not aver, that the defendant has' 
raiſed the money de et ex 'bonis, it hall be aided after a verdict for the 
plaintiff. R. Sb. 308. | 

In reſcour of goods, without firing what goods, it hall be aided 
by a verdict, Which finds two horſes. Ow. 123. | | 

12 * by an indorſer againſt the drawer, if the delle, 

alleges 


F 
{ 
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alleges that B. paid the money on the part of the plaintiff, without 
ſaying to whom, after a verdict for the plaintiff, it ſhall be intended 
that the payment was to an indorſee, and not to a ſtranger. R. 
Carth. 130. „ ä e 3 

So, if an ejectment be for land in A., but by deed it appears that 
the land lies in A. B., if the verdict finds a demiſe of tenementa 
prædict., this aids the declaration. R. Tel. 101. f | 
In waſte upon a leaſe by huſband and wife, not ſaying by deed, 

if it is neceſſary to be by deed, it ſhall be aided, if the verdict finds a 

leaſe by them by deed. Sal. 111. 3 | 1 
| So, in debt for rent for three years on a demiſe for a year et fic de 
anno in annum, without ſaying that he continued in 2 far 
three years, for, after a verdict, it muſt be intended. R. 1 Sid. 423. 

So, in aſſumpſit by an executor, if the plaintiff does not aver, no 
payment to the teſtator, &c. it ſhall be aided. R. 1 Vent. 119. R. 
Hard. 221. | „ ; Boe: 

Or, on an afſumpht by A. and B., where the action is brought 
againſt A., the ſurvivor, if the plaintiff does not aver, that B. did 
not pay. Per Hale, Hard. 221717. | EE | 

So, in trover againſt huſband and wife, alleging \a converſion ad 
uſum ipſorum, if the verdict finds the wife not gullty, this aids the 
declaration. R. Mar. pl. 349. | | 

So, in an action for words by both. R. 1 Rol. 781. J. 50. 

So, in aſſumgſit to pay the coſts in ſuch a ſuit, if the plaintiff does 
not ſhew how much coſts, it is aided after verdict. R. Cro. BI. 

276. | . „ | 
So, in covenant by an executap for rent in the detinet, if he does 
not ſhew- whether due before or ſince the death of the teſtator, it 


{hall be aided after verdict; for being in the detinet, it ſhall be in- 


tended before his death. K. 1 Sid. 376. 6 
In afſumpſit to pay, if the plaintiff drains land ita quod, it be dry 
aliguo tempore between ſuch feaſts, if the plaintiff alleges that it was 
| dry aliquo tempore, whereas it ſhould be ot tempore, it ſhall be aided 
after verdict for the plaintiff. Semb. 2 Rol. 246. l. 30. ET 
| $0, in aſſault and battery by the huſband and wife for a battery of 
both, it will be aided, if the verdict finds the defendant guilty only of 
a battery of the wife. R. 2 Mod. 66. 2 Lev. 101. Vide Action (G). 
SO, in treſpaſs by them for a battery of the wife and taking the 
goods of the huſband, if the defendant be found not guilty as to the 
goods. Dub..1 Lev. 3. Per two J. but two J. cont. Pal. 339. 
In afumpſit for money received by the defendant for the plaintiff to 
the uſe of the defendant, after verdict it will be good; for the words, to 
the uſe of the defendant, being repugnant, and inſenſible, ſhall be re- 
jetted. R. 1 Sal. 24. 5 
So, falſe Latin will be aided by verdict. 2 Mod. Ca. 30. 
_ So, if the declaration ſhews a title imperfectly, it may be aided by 
verdict: as, if the plaintiff ſays that he is tenens cuſtom, qui tenet ten- 
 menta, & c. parcell. manerii per cop. retuler., without ſaying ad uolunta · 
tem domini ; it ſhall be intended after verdict that be was a copy- 
holder. R. 1 Sal. 365. 1 5 (Ne | 
[A title defeiycly ſet ſorth is good after verdict, but not a deſec- 
tive tiile. Bolton v. Carliſle, C. P. M. 34 Gee. 3. 2 H. Bl. 263.1 
Vor. V. 3 ws 


/ 


4 


- ln an action on the flat. 34 Geo. 3. c. 23. ſor pirating a pattern 


for printing callico, the omiſſion, of an averment in the declaration 


c that the day of firſt publiſhing the pattern was printed at each end 


of the piece of callico,” (which together with the name of the pro- 


- ' prietor is required by that ſtatute, the monopoly being limited for 


three months from the day of firſt publiſhing the pattern,) was holden 
to be aided by verdict ; it. being ſtated in the declaration that the de- 
fendant pirated the pattern 4vithin the term of three months from the day 
of. the ff publiſbing thereof, and while the plaintif}s were entitled to have 
the ſole right of printing the ſame, &c. Marmurda v. Smith, B. R. H. 
38 Geo. 3. 7 T. R. 518.) | . 


[If the crown in gquare impedit does not allege preſentation, it is 


cured by verdict. Rex v. Biſbop of. Landaff, H. 8. G. 2. Str. 1006. 


[So, in an action of debt in a manor- court of an amerciament, if 
the declaration does not ſhew that defendant was reſiant at the time 


of the amerciament ſet, it is aided by verdict, ' Wicker v. Norris, P. 


8G. 2. B. R. H. 116. $ 1 

[If defendant makes defence on a writ of inquiry, he cannot after- 
wards take advantage of miſtake in the declaration. Freeland v. Hunt, 
N. 8 G. 3. 2 Wil, 380. /%cĩ - | 


[Although declaration begins whereas, and nothing is averred, and 


would be bad on ſpecial demurrer, yet the concluſion, by. reaſon where- 
of, is an averment, and after verdict the defect is aided. Barnes, 452.] 

Un action on 9 Ann. c. 14. if the pariſh where the offence is com- 
mitted is not ſpeciſied, it is cured by verdict that defendant owes to 
the poor of the pariſh of 4. Frederick v. Lookup, H. 7 G. 3. 4 B. M. 
2018. : 


But, if the verdict falſiſies the declaration, the plaintiff ſhall not 


have judgment: as, in conſpiracy if he finds all, but one, at guilty. 
1 Sand. 230. 2 | 1 

So, if the declaration does not contain a cauſe of action, it ſhall 
not be aided : as, in afſumpſit, if the promiſe alleged does not appear 


to be made upon good conſideration, it ſhall not be aided by verdict. 
EKR. 1 Sal. 364. 


[In aſump/t, a conſideration ſhall not be preſumed after 2 verdict, 
if it appears on the face of the declaration to be illegal. Szote/bury v. 
Smith, H. 33 G. 2. 2 B. M. a.] 55 | 
1.2 a defect in a declaration ſhall be amended, vide Amendment, 
(LI, 2.) ,-- | | 
How it ſhall be amended, vide ante, (C 6.) 


| 785 (D) Imparlance. | 
(D 1.) What it is. 


I Mparlance is, when the court gives leave to a party to anfwer at 


another time, without the aſſent of the other party. 
Imparlance is general or ſpecial. „ 
Special imparlance is, where the party imparls, /alvis fibi omnimed- 
aduantag. 1 3 | 
An imparlance ſo ſpecial as to ſave all exceptions to the juriſdic- 
tion of the court cannot be entred without the leave of the court. 
2 B!. 1094.) | „ | 


| General, i 
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return. 


of parliament. 
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General, is where the party imparls generally without exception. 
And in C. B. it ſhall be at the return day. 1 + 
In B: R. at a day certain, vis. the day of appearance after the 
The defendant may pray an imparlance to plead to the declaration. 
. | Bo, the plaintiff to reply. _ g 5 . 
So, to rejoin, ſur-rejoin, cc. 
Imparlance may be to another time in the ſame term. 
Or, to'the next term. | ; n 
But it cannot be omitting a term; as, from Hilary to Trinity term. 
R. 2 Rol. 44% © . | | 3 
[In B. R. on a declaration of Hilary, there may be an imparlance 
to Trinity term; for it is the courſe of that court to give imparlance 


on declaration till the day of pleading. Pletcher v. Richardſon, M. 


16624 REA 3 
In perſonal actions, if the defendant does not appear at the day 
given by the imparlance, there ſhall be final 22 againſt him; 
for no proceſs lies to bring him into court. Mod. Ca. 5. 5 
Tho” the imparlance be prayed upon a plea in abatemerit. Did 
"Tho! it be prayed by the plaintiff. Did. 70 
Tho' the imparlance be to another term, or to another day in the 
ſame term. Mod. Ca. 8. kb; . 
[Time to plead is the ſame as an imparlance. Barnes, 345. 


(D 2.) When it ſhall be given. 


In all real actions the defendant ſhall have an imparlance of courſe: | 
C. Att. 294. a 855 
So, in all actions in B. R. where the defendant is taken on a la. 


tat, for the cauſe of action does not appear by the writ. Fide 
C. Att. 38. 1 


. 


So, if he appears on a ſpecial original, or ſummons, as a member 
2 Mod. Ca. 228. 8 
So, in C. B. if the defendant be taken on a clauſum fregit, and the 


. plaintiff declares thereon ſpecially, the defendant may plead in the 


ſame term, or have an imparlance. (Vide C. Att. 294.) 

So, in ejectment and perſonal actions in C. B., or by original in 
B. R. in London or Middleſex, if the defendant appears Craſ. Afrenſ., 
or the laſt return of any other term, he ſhall have an imparlance of 
courſe. (Vide C. Att. 295. 347.) „Nö; 

So, where the action lies in any other county, if the deſendant 
appears Craſ. Mart. or Menſ. Paſche, or afterwards, or after the firſt 
return in any other term. (ide C. Att. 295. 347. ; 
It ſhall be granted, tho' writ returnable on firſt return, if declara- 
tion was not delivered with notice to plead. ' Barnes, 225.] © 

So, if the defendant appears the Arlt term, but does not give a 
rule to declare, he ſhall be compelled the ſecond term to accept of a 
declaration with an imparlance. C. Att. 294. 346. | | 


o, fince the f. 4 U 5 V. & M. 21. on a declaration delivered to 


the defendant in cuſtody before Menſ. Paſ. or Craſ. Animar., in ac- 


tions not brought in London, Middleſex, or within forty miles diſ- 


tance, if the defendant enters his appearance within ten days after 
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Egſter or Mich. term, he ſhall have an imparlance till the next term, 


. 


(ide Rules and Orders B. R. 58. 85. Mills, 114.) | | 
- "So, where the action is in any county, if the declaration be deli- 


vered upon or after Menſ. Paſ. or Craſ. Animar, or at any time in 


Hilary or Trinity term, and the defendant enters his appearance two 
days before the eſſoin-day of the next term. (Yide Rules and Orders 
B. K. 58. 85. Mills, 11s.) | | bs 
- So, if the plaintiff declares, and does not demand a plea within 
_— | — the defendant ſhall have an imparlance of courſe. 
2 Kot. 40. | | | 


* 


[If notice of declaration is ſerved on Sunday, imparlance ſhall be 


granted. Barnes, 309.] | 
. (If defendant is lunatic, there be imparlance. Barnes, 225.] 


Un action for words, defendant fhall have imparlance, on affidavit 
of plaintiff's being under proſecution for the offence. Barnes, 224.] 


{On an amendment, defendant ſhall have an imparlance or coſts, 
at his election. Lechill v. Reynell, T. 6 G. Str. g50.] . 

Ulk plaintiff has a rule to file bill to warrant proceedings, he may 
enter imparlance an roll; but if not entred in time, he pays coſts. 
Barnes, 227.] | BE | x | 


(D 3.) When not. 


But, if the appearance in actions by original in London or Middle- 
ſex be before the laſt return of the term, or in any other county before 


Craſ. Mart. or Menſ. Paſ., or upon the firſt return of Trinity or Hi- 
lary term, the defendant ſhall not have an imparlance without con- 
ſent or ſpecial rule; but upon a rule given he ought to os the ſame 
term, or within fourteen days after the term. (Vi 


295.) | | 
+. (So, in B. R., if a declaration in Londen or Middleſex be delivered - 


before Menſ. Paſ. or Craſ. Animar., the defendant ſhall plead the 
ſame term without imparlance. By rule in B. R. 5 Ann. (Vide Rules 
and Orders B. R. 72, 73.)] | 
If a declaration be againſt an attorney, or officer of the court, he 
| ſhall plead without an imparlance, if there are four days within the 
term after the bill is filed. Sal. 517. | 


[On proceſs returnable the firſt, ſecond or third return of any term, 


if declaration is delivered within four days before the end of the term, 
defendant ſhall plead without imparlance. General Rule, C. B. T. 


8 G. 3. 2 Will. 381.) 


[On all proceſs ſued out of this court, returnable the laſt return of 
any term, if the plaintiff declares in London or Middleſex, and the de- 
fendant lives within 20 miles of London, the defendant ſhall plead. 


within four days after ſuch declaration' filed or delivered, with notice 


to plead accordingly, without any imparlance, provided ſuch declara- 


tion be filed or delivered on the day of ſuch return, or on the day next 
after the ſame, unleſs ſuch return day ſhall * on a Saturday, in 
which caſe the plaintiff ſhall have the whole of the Monday following 


to file or deliver ſuch declaration as aforeſaid. And in caſe the plain- 


tiff declares in any other county, or the defendant lives above 20 miles 
from Londen, the defendaut ſhall plead within eight days after the de- 
claration filed or delivered, with notice to plead accordingly, without 
EEE | - Ex! wy 


C. Att. 294, 
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any imparlance, rovided ſuch declaration be filed or delivered as 


aforeſaid. Reg. Gen. C. P. H. 35 Geo. 3. 2 H. Bl. 383.] 
So, he ſhall plead in the ſame manner, when the appearance upon 
proceſs is voluntary, as if he was arreſted upon proceſs. Sal. $18. 


So; if he in reverſion be received on the default of tenant for life, 


he ſhall not have an imparlance; for the plaintiff is delayed by the 
receipt. Mo. 34. | pl 


So, in an action by or againſt an atto ey of the court, the de was 


ant ſhall not have an imparlance. Pr. R. 180. BY VEN. 
Nor, where the defendant comes in upon an outlawry, and the 
plaintiff declares againſt him. Pr. Reg. 180. 

So, for cauſe, the court may force the defendant to plead the ſame 
term without an imparlance : as, in an action againſt an executor, 


who would confeſs the actions of others to defeat the plainuff, R. 5 


1 Bul, 122. 


So, in aſſize, no imparlance ſhall be given without ſpecial cauſe. | 


1 Sal, 83. | 
The . ſhall not be allowed an imparlance, or a motion to 


amend his plea, or change the venue, before his appearance is entred 


with the proper filazer. By Rule Paſ. 24 Car. 2. | 
[After appearance by attorney and ſpecial imparlance, a plea to the 
juriſdiction of the court cannot be pleaded. 2 Bl. Rep. 1094.]J _ 
[But after a ſpecial imparlance, miſnomer may be pleaded in abate- 
ment. 1 Bl. 51] ] 1 a 6 . 
[If Habeas corpus removes a cauſe from ſheriff*s court to B. R. Nov. 6. 
and declaration is delivered Nov. 12, and rule to plead given, the 


court will not grant imparlance. Wood v. Wenman, M. 20 G. 2. , 


1 Wilſ. 154.) Wo, | | NETS. 

[If on the return of a writ in a perſonal action the defendant caſt 
an eſſoign which is not adjourned to a particular day, and it is not 
quaſhed, and the plaintiff deliver his declaration on the firſt day of 
the following term, the defendant is not entitled to an imparlance. 
Rooke v. Leicgfer, B. k. T. 27 Geo. 3. 2 T. K. 16.] 5 

In trover for goods, where the defence is that they were ſold by 
the plaintiff, the court will give the defendant time to plead, in order 
that he may have time to obtain a diſcovery in the court of Chancery. 
Whitter v. Cazalet, B. R. M. 29 Geo. 3. 2 T. R. 683.) 3 

CLF a writ be returnable the laſt day of one term, and the defend - 


ant does not juſtify bail until the fourth day of the next, he is not en- 


titled to an imparlance to the third term, tho? the plaintiff do not 
deliver a declaration de bene eſſe before the eſſoign day of the ſecond 
term. Relleflon v. Scott, B. R. M. 34 Ges. 3. 5 T. R. 372] | 


[The plea of /olvit ad diem cannot be entred in the general iſſue 


book; and if a defendant,. who is entitled to an imparlance, enter it 


there, it operates as a waiver of the imparlance. Lockhart v. Macke 


reth, B. R. T. 34 Ges. 3. 5 T. R. 661. | 

[When the defendant removes the cauſe by habeas corpus from an 

inferior court, and the plaintiff does not declare until the next term, 

the defendant is not entitled to an imparlance. Ray v. Biſell, B. R. 

T. 5 Geo. 3. Smith v. Jamet, B. R. T. 36 Geo. 3. 6 T. R. 152.) | 

| {Not in real actions. Barnes, 2.) „ a 
[Not after a peremptory rule to plead. Barns, 225. 
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rNor, if. notice to plead has been ſerved, tho not :ndorſed on the 


declaration. Barnes, 226, 227.] 
When plea may be after n or v0 544 dienen:, 


T9920) 5 
<< Plea. 


A Plea ſhall be in abatement, or in bar. 
3 As to pleas in abatement, vide Abatement per 1 tor. 


; As to pleas to a bill in equity, viz Chancery, (I 1.) 


(E1:) Muſt Anſwer the whole Declaration. 
A plea in bar muſt be conformable to the count. Co. Lit. 303. a. 


Jide pot. (F 4.)— (Q 3.)—(W 2.) - 
And therefore, if the plea does not anſwer to every part of the 
declaration, it is a diſcontinuance for the whole: as, in treſpaſs for 
cutting down 300 trees, if the defendant pleads, quoad all but the 
entry and cutting down 20 trees, not guilty, and quoad the entry 
juſtifies, but ſays nothing to the cutting down of the 20 trees; this is a 
difcontmuance for the whole. R. 4 Co. 62. a. 
So, in trover for 300 ſheep, if the defendant juſtifies quaad 296. 
but ſays nothing as to the remaining four, it is a diſcontinuance for 
the whole. R. Cro. El. 134. Vide 2 Mod. 25 
So, in treſpaſs with horſes and ſheep, if he jullifie only with horles. 
. R. Mar. pl. 47. K. 2 Cre. 27. 

So, in covenant to provide 200 men and pay ſo much for ev * 
one, if the plaintiff aſſigns a breach in both points, and the defend - 

ant pleads only as to the providing of men, and ſays nothing to the 
non - payment. R. 1 Lev. 16. | 

So, in debt on a bond to perform an award, if the defendant plea 
r only of part, it is bad. R. 3 Lev, 24. Vide in Arbitra- 
ment, ) 

_ "WM — 25 bailiff of his houſe and goods, if he pleads only as to 

the goods. R. 2 Leo. 195. 

Is treſpaſs for breaking his cloſe and deftrojing his hop-poles, if 
the defendant pleads his freehold, and he took the hops, damage feaſant, 
it is bad; for this does not. anſwer to the deſtruction of the poles. 
R. 2 Med. Ca. 330. 

So, in treſpaſs for a battery and wounding, if the defendant juſ- 
tifies che putting of him into thẽ ſtocks, and ſays nothing more, it is 
bad; for that matter does not go to the wounding. R. Cro. El. 268, 

So, in treſpaſs for an aſſault and battery, if e defendant, as to 
the vi et armis, pleads not guilty, and qucad reſdu. tranſgręſſionis jul- 
rifies by the taking his hat off his head in a church, it is bad; for this 
does not go to the battery. Semb. but Cur. cont. 1 Sang. 14. R. 
2 Vem. 193. 

So, in treſpaſs for an aſſault and impriſonment, if to all, proter 
the aſſault and impriſonment, the defendant pleads not guilty, and 
guoad the impriſonment juſtifies, without ſaying any thing to the 
aſſault, it will be bad, tho” there cannot be an impriſonment without 
an aſſault. R. 1 Rol. 176, 7. 

* treſpaſs for entring à cloſe and taking timber, if the * 

| makes 
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makes a title to the cloſe without anfwering to the timber. R. 1 Rel. 
GG: 7 | | 5 
a In treſpaſs for driving away his cow, if the defendant juſtifies the 
taking of plaintiff's heifer; for they are different. R. Lut. 135 5. 
So, in treſpaſs with a continuando @ 1 die M. ad. 25 Jul. if the de- 
fendant juſtifies except a I die M. ad. 20 Jul. R. 2 Cro. 27. > 
So, the defendant ought to allege the matter of his plea in the ſame . 
place that the declaration mentions if the juſtification is not local. 
Vide Action, (N 12.) 3 . 
[If the plea begins; And 2h /aid A. B., who is ſued by the name 
of C. D. it is bad; for A. B. is not named in the declaration: it ſhould 
alſo ſay by whom he is ſued. Fackſon v. Ford, P. 31 G. 3. 3 Will: 
13. a | 3 5 
7 35 if he anſwers in ſenſe, tho' not in words, it is ſufficient: as, 
if a bond be to perform all covenants, agreements, articles, Ar. and 
the defendant pleads that he has performed all covenants and agree- 
ments, it is good; tho' he omits (articles); for (agreements) is tanta- 
mount. R. Cro. El. 255. ; * 1 
So, in treſpaſs for an impriſonment till he paid ſo much, if the de- 
fendant juſtifies the impriſonment, it is ſufficient, without anſwering 
q the taking ſo much, which is only aggravation. R. 1 Sal. 408. 
5 2 8 treſpaſs for N and entring the plaintiff's houſe, and 
_ expelling him therefrom, the breaking and entring are the giſt of the 
action, and the expulſion is merely aggravation; and therefore a juſ- 
tification as to the breaking and entring will cover the whole decla- 
ration. 3 T. R. 292.] WY 325 N 
Or, for an aſſault, battery and menacing, if he juſtifies the aſſault 
without anſwering to the menaces, which is aggravation. R. Mo. 
OF. a | . 
a e, in treſpaſs for an aſſault, battery and impriſonment, if he juſ- 
_ tifics the treſpaſs and impriſonment, it is ſufficient. R. 1 Lev. 31. 
Or, pleads quoad the reſidue of the treſpaſs and impriſonment; for 
treſpaſs goes to the whole. R. 3 Lev. 404 J : 
So, in treſpaſs quare clauſum fregit et januas rupit et clauſum intravit, 
if he pleads to all but the breaking not guilty, and then juſtifies his 
entry by proceſs, &c. it is ſuſhcient, for the entry is a breaking in 
law. Semb. Lut. 1433. R. Latch, 188. AE ons ths 
30, in treſpaſs quare clauſum fregit and ſo many cart loads of tim- 
ber cepit, if he makes title ro the cloſe, and ſhews the timber to be 
trees growing, it is ſufficient. R. 1 Rol. 406. | 
But by the ff. 32 H. 8. 30. after verdict a diſcontinuance- ſhall be 
amended. R. 2 Rol. 161. R. 4 Mod. 246. _ 
And ſo it was by conſent. 4 Co. 62. . Vide Amendment (L). 
Let it ſhall not be amended, or aided, on a general demurrer. Semb. 
Ye. 65. 1 Sand. 338, 9. | 1 5 | 
If the plea begins by anſwering only to part, the plaintiff ought to 
yo judgment by ni dicit, to avoid a diſcontinuance. ' 1 Sal. 179, 
180. = vil 


I it begins as an anſwer to the whole, but anſwers only to part, it 
will be bad on demurrer. ; 
(On a writ in debt for 1066“. plaintiff declared for 1000/.. bor- 
rowed by defendant of plaintiff, and in a ſecond count for 66/, for 
W B b4 | | interæſt 
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Intereſt of money lent by plaintiff to defendant. Defendant pleaded 

in abatement of the writ, that © the ſaid ſum of money in the ſaid 

writ mentioned, and thereby ſuppoſed to be borrowed from plaintiff,” 
was borrowed by defendant and others, and not by defendant ſepa- 

rately. On ſpecial demurrer, becauſe this plea anſwered only one of 
the cauſes of action, (that mentioned in the firſt count,) the court 

held the plea bad. Hervies v. Jamieſon, B. R. E. 34 Geo. 3. 5T.R. 
553. ; = e bes 

| (E 2.) And muſt not be double, | 


So, if a plea contains duplicity, and alleges ſeveral diſtin matters 
(which require ſeveral anſwers) to the ſame thing, it is bad. Co. Lit. 
303. 4. 304. 4. Hob. 295. Vide ante, (C 33. Pg. (F 16.) 
| As, if an avowant alleges ſeifin of ſervices in his grandfather, and 
alſo in himſelf, it is double; for either is traverſable, and one had 
been ſufficient. Pl. Com. 140. a. x © e | 
. So, if a man alleges two continual claims, one by his anceſtor, and 
the other by himſelf. Bid. IS = Bo 
Or, two deſcents in fee. id. 2 78 
So, if a man pleads a patent, as a grant and alſo as a confirmation, 
it is double. R. on demurrer. 1 Sid. 176. 3 | 
So, in debt for rent, if the defendant pleads that it was a navigable 
river, and that the plaintiff had no right to demiſe the toll of it, it is 
double, R. by three J. Vent. cont. for one is a conſequent of the 
other. 2 Vent. 68. | RE. | 


Nil debet to part, and nil habet in tenementis to other part; for nil 


debet admits the demiſe. R. 4 Mod. 254. R. 1 Sal. 218. 

So, if the defendant pleads matter in law, and alſo matter in fact: 
as, if he ſays that S. lies within the Cingue Ports, where breve domin 
regis non currit, and does not lie in com. Cant. R. Tel. 13. | 

If he pleads ſeveral outlawries in diſability of the plaintiff; for one 
is ſufficient. R. Carth.g, es TM 

So, if he pleads not guilty to part, and juſtifies for the ſame part. 
K. 1 Rol. 49. . 3 | 

So, if he pleads ſeveral matters together, tho' one be in bar and 
the other in abatement. D. 1 Sid. 176. N 

And a double plea is bad, tho' one matter or the other be not well 
pleaded: as, in treſpaſs, if the defendant pleads molliter manus im- 
Poſuit 2 a _— it is double, tho' the releaſe is not well pleaded. 
K+ 1 Sid. 176. | Et, 

Tho" but one of the ſeveral matters pleaded be material. Per Dod. 

. Poph. 186. | | | | => 
But it is not double, where one matter alleged is a conſequence of 
the other: as, if the defendant pleads plene adminiffravit and ſo no- 

thing in his hands. Pl. Com. 140. a. EY 5 

Or, is pleaded only as inducement to the other. Per Holt, H. 
10 M. 3. Peph. 186. . 1 

As, in detinue by a woman, if the defendant pleads that ſhe took 


 hufband who releaſed ; for he cannot plead the releaſe of the buſband = 


without ſhewing that the plaintiff married him. R. Mo. 25. Dal. 30. 
In debt on a bond to deliver hops which the plaintiff was to chuſe, 

if the defendant pleads that he was ready, but the plaintiff did not 
cChuſe, it is not double, Serb, Mar. pl. 113. And 
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And tho! a plea contain many parts, yet if it form one connected 
poſition, it is not double. 2 Bl. 1022. 1028.] e HDL 
So, it is not double, if one anſwer is ſufficient for the ſeveral 
matters: as, if the defendantalleges two deſcents in tail ; for the gift 
is the ſubſtance, and ne dona pas is an anſwer to the whole. Pl. Com. 
140. 4, WE {| i N 1 . x: 21 
* treſpaſs for an aſſault, battery and impriſonment till he paid 74. 
fine, if the defendant pleads not guilty for all but the affault and im- 
priſonment, and then juſtifies by proceſs for 7/7., it is not double ; 
for the taking of the 77. is not within the not guilty. R. Fon. 367. | 
8o, it is not double where a matter is added only for the mainte- 
nance of the count or bar: as in quare impedit, if the ordinary pleads, 
that he preſented on a lapſe, and the plaintiff replies, that he pre- 
ſented before a lapſe, and the ordinary refuſed, and afterwards pre- 
ſented his clerk on pretence of a lapſe; for that matter that the ordi- 
nary preſented on pretence of a lapſe, is alleged only to maintain the 
diſturbance mentioned in the count. Hob. 198. ieee : 
| $0, it is not double, if one matter cannot be well pleaded without 
the other, and he relies upon one: as, if two ſtatutes are pleaded for 
the repeal of a former law, if the one has reference to the · other. 
Semb. 1 Rol. 88, 8g. | 5 5 . 
So, if a man pleads a feoffment with warranty, and relies only on 
the warranty. Per Berkley, Mar. pl. 84. | 2D 
If the defendant pleads ſeveral matters, and concludes ef.fic non eff 
factum. Kit. 223. ö. 224. 4. 5 | 
If the defendant pleads, that the principal rendred himſelf and died, 
and relies on the death. R. Jen. 139. | | 
If he pleads, nient alien artificer, and relies upon his being born 
within the king's ligeance. K. 1 Sid. 357. i a 
In detinue, if the defendant pleads that the plaintiff married after 
| bailment, and the huſband releaſed to him. R. Mo. 25. 
But the defendant may plead one matter to part, and another 
matter in bar to other part. Co. Lit. 304. a. 
As, in dower, the tenant may plead joint-tenancy to part, and de- 
tinue of charters to the reſidue, tho' this goes to the whole. Kit. 223. 6b. 
In aſſize, a fine as to a moiety, and a releaſe of the father with war- 
ranty as to the other moiety. Bidet. | 
In treſpaſs for an aſſault, battery, and wounding, the defendant 
may plead not guilty to the wounding, and juſtify the aſſault and bat- 
m_ Marl. pl. 106. | | | 
„in treſpaſs for breaking his houſe, &'c. the defendant may 
lead as to all the treſpaſs, præter three poſts, not guilty, and as to the 
reaking the three poſts the defendant may juſtify ; for tho he pleads 
not 4 1 to all the treſpaſs in the houſe, yet it is with an exception 
of the three poſts. R. Cro. El. 87. N . | 
And one tenant or defendant may plead a matter which goes in 
bar to the whole, and the other tenant or defendant may plead an- 
other matter in bar to the whole. Co. Lit. 303. 2. 13 
So, if a plea is double, and the plaintiff by his replication anſwers 
only to one matter and takes iſſue upon it, which is found, this aide 
the duplicity of the plea. Kit. 238. a. Vide when a bar is aided by 
the replication, peſt. (E 37.) mM 2 
And a double plea ſhall be aided upon 2 general 1 5 8 
| ' | f Jaa. 
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1 Bond. 337. R. 2 Rol. 336.  Semb. 1 Rol. 112. an.. 
neceſſary traverſe, which makes the plea double, ſhall be aided on 
a general demurrer, oft. (G 22.) 

And therefore there was a ae demurrer to it. Cro. Car. 61. 
2 Vent. 68. Mar. pl. 113. 

So, if an aſſignment of errors be double, there ought to be a 
ſpecial demurrer; for a general demurrer is not ſufficient. R. 
3 Lev. 76. 
| Aud by the ft. 485 Am. 16. the tenant or defendant in any 
action, or plaintiff in replevin, in any court of record may, with leave 
of the court, plead as many ſeveral matters as he ſhall think fit, But 
if any ſuch matter ſhall — judged inſufficient, coſts ſhall be given 
at the diſcretion of the court. - if on an iflue in any ſuch matter 
verdict be for the plaintiff or demandant, coſts ſhall be given, unlefs 
the judge certifies he had a probable cauſe to plead it. 

[Leave to plead ſeveral matters muſt be given in court, not at 
" Judge's chambers. Barnes, 35 7. 

a [Defendant may plead three pleas. Perney v. Fox, T. 5: 2 


Fort. 337-] 
Uf defendant plead double, it muſt be at one and the fame time. 


Hall v. Tullie, P. 8 G. Fort. 336.] 
| {Defendant may have leave to add a plea after two terms fnce ens | 
pleaded ; for there is no time limited. Waters v. Bovell, T. 218 


22 G. 2. 1 Wilf. 223. J 5 
[On motion to plead double, the court will not take into W 


ation whether it be a good plea or not. B. R. H. 126.] 

+ [The court will, on circumſtances, give leave to withdraw a plea, 
and plead another, (as on a bond to withdraw non eff factum,) and 
plead the ſtatute of gaming on payment of coſts, taking ſhort notice 
of trial, and giving judgment of the ſame term, if verdict for plaintiff. 
Teffereys v. Walter, M. 21 G. 2. 1 Will. 177. Nichols v. Sutcliffe, 


* B. R. H. 56.) 
[So, on falſe impriſonment, defendant having pleaded 3 


may plead a juſtification, and the general iſſue, on terms. Taylor v. 
Nee M. 23 G. 2. 1 Will. 25a. ] 
[And if in parliament, on waiving privilege. Wiles v. Wed, 
Wilkes v. Webb, M. 4 G. 3. 2 Will. 204. 
[The court will, on circumſtances, give leave, after general iſſue 
leaded, to plead a ſpecial plea, which brings it on upon the merits; 
ut not a plea that excludes the merits, as the ſtatute of limitations. 


Cox v. Rolt, M. 5 G. 3. 2 Will. 253.] 
[Defendant may move to plead double, aftet rule to plead i is out, 


and before judgment. Barnes, 329. 

[ [After rule to plead is out, defendant cannot have leave to plead 
performance on a bond, and alſo fuch adminiſtration not granted to 

_ plaintiff; for that cannot be pleaded without craving oper, which 
cannot be craved after the rule to plead is out. Garrard v. Early, 


T. 9 G. 3. 2 Will. 413.) 
[Defendant may plead double, after erder to plead i0uable plea. 


| Barnes, 338.] 
If defendant pleads the general iſſue, plaintiff demurs and deſend - 


ant joins, the court may give leave to withdraw his plea, and plead 
double. Meard V. 2 T. s G. 2. Str. 906. : 
: [Defend» 
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Tbdefendant in qui tam cannot plead double. Morgan v. Lookup, 
2.9 G. 2. Str. — B. R. H. 262. Law v. Crowther, P. 28 G. 2. 
2 Wilf. 21. ] 2 ; 5 
| [S0, action on 9 Ann. for money won at play, is not within 4 Aan. 
ſo two pleas cannot be pleaded. Barnes, 365.] — LiF DIES, 

lf defendant pleads ſeveral pleas, without ſaying by leave of the 
court, it is only irregularity, but is good on ſpecial demutrer 3 and 
any duplicity of plea mult be pointed out by the demurrer. Ryley v. 
Parkhurſt, T. 21 & 22 G. 2. 1 Wilf. 219 } | | ö 
{Defendant muſt ſhew that all the pleas pleaded were by leave 
the court; therefore, if in, treſpaſs he pleads not guilty, and then, 
cc by leave,” c. according to the ſtatute, juſtifies, and conclades 
with averment, and then as to the ſecond count juſtifies again; it 
does not appear that this ſecond juſtification was by leave of the court, 
and it will be bad on demurrer. Bartholomew v. Ireland, H. 11 G. 2. 
Aan. 1086] © 12 gd 5 | 
Rule 25 to plead double ſhall be diſcharged, if defendant has not 
appeared. Barnes, 331. 4. ee, eee | 
Non afſumpfit and ne ung. exec. allowed without affidavit. Haggard 
v. Collington, T. 2 G. 2. Fort. 336.] e 
[Non aſſumgꝑſit and a recovery and execution executed, as to part of 

the debt, allowed. Levat v. Refbere, M. 4 G. Fort. 337.) 1 
In indeb. afſumpfit, non afſumpſit and plene admin:;firavit allowed, on 
affidavit. Ld. Briftol, M. 1724, Bunb. 182. 

[Non afſumphit, and non afſumpſit infra ſex annes, allowed. Harriſon 
v. Winchombe, H. 12 G. Volles v. Smith, in C. B. M. 12 G. Bri 
v. Woodward; Toephen v. Elling, M. 13 G. Str. 678. allowed on ſo- 
lemn debate; becauſe hereby defendant ſecures to himſelf a trial on 
the merits at all events. Da Cota v. Carteret, H. 4 G. 2. Str. 889.] 

[Non afſumpſit and diſcharge by bankruptcy, allowed. Philips v. 
Wood, _ » 8 G. 2. Str. 1ooo. ] | - 

To ee, teſtator made no ſuch promiſe, cauſe of action not 
within ſix years, executor made no promiſe, and plene admimflravit. 
Hughes v. Piget, P. 9 G. 2. B. R. E 243.3 ) 

In treſpaſs for cutting down plaintiff's tree, that he cut it down 
for repairs, and that it interrupted his water-courſe, allowed. Clare 
v. Freft, P. 7 G. Str. 425.) d | 
| (On debt on bond againſt an adminiſtrator, ſolvit ad diem and plene 
adminiflravit allowed, on affidavit of the plene adminiſtravit. Jones v. 
1 M. 1724, Bunb. 181.) „ | 
To debt on bond, executor may plead payment of principal and 
Ur rr to ff. 4 & 5 Ann. and plene adminiſtravit. Anon. M. 
» 2. B. R. H. 178.) | ; 

1 [ Non ęſt factum, and diſcharge by commiſſion of bankrupt, allowed. 

— v. Atkinſon, T. 4 G. 2. Str. 871.) | | | 
[Bankrupt allowed to plead his bankruptcy generally and ſpecially. 

Id. Clinton v. Morton, 2 8 G. 2. 8 | g MI | 

In debt on bond, to marry plaintiff if requeſted, allowed to plead 
— factum, and never requeſted. Dunn v. Facher, T. 5 G. 2. Str. 

gog. | . | . 2 Ep 

[On an information of debt on bond to the crown, non eff factum, 

and conditions performed, allowed. Att, Gen. v. Sugw, Hl. 1721, 

1 | (la _ 


% 
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Un replevin, non capit, property in another, and liberum tenementum, 
allowed. Barnes, 364.) 1 HE EP 

[In quare impedit, that he was ſeiſed in fee of advowſon, and that 
he had the next turn, allowed. Winchgfer. v. Cook, P. 3 G. 2. Fort, 


337 here the king is plaintiff in quare impedit, the defendant cannot 
plead double. Rex v. Hayes, C. P. H. 18 Geo. 2. Willes, 533.] 

To a ſcire facias on an old judgment, terre-tenant may plead pay- 
ment of the money recovered, and that defendant in that judgment 
was not ſeiſed. Ellis v. Mortimer, T. 8 G. 2. B. R. H. 153.] 

LNet guilty, and liberum tenementum—in replevin, that plaintiff has 
no property, and juſtification - damage - feaſant, and under demiſe 
from defendant to plaintiff==diſtreſs for damage-feaſant, and rent in 
arrear vit ad diem, and mutual debt— non afſumpft, and diſcharge 
under debtor's act — non gi factum, and ſuch diſcharge — non afſumpit, 
and non aſſumpſit infra, &c. - plene adminifiravit, and ſet off - non aſ- 
ſumgft, and plene adminiſtra vit — not guilty, and general releaſe — not 
guilty, and money paid plaintiff in ſatisfaction of all treſpaſſes to 
ſuch a time — ne unques executor, and plene adminiſtravit — not guilty, 
and molliter manus impeſuit, ſon aſſault demęſne — non eft factum, and ne 
ungmeſ executor — not guilty, /on aſſault demeſne, and ſatisfaction for all 
treſpaſſes—not guilty, and juſtification — non eff factum, and dureſs — 
nos afſumpſit, ſet off and tender tender to firſt count, non aſſumpſit to 
the reſidue - non aſſumpſit by teſtator, general plene adminiſtrauit, and 
ſpecial plene adminiſtrauit — in treſpaſs, aſſault, and battery, not guilty 
and licence may be pleaded jointly. Barnes, 272. 275. 279. 286. 
329. 336. 338, 339, 340. 343- 347, 348, 349. 352. 355» 356- 3594 
360. 362, 363, 364, 365, 366. 

Non afſumpſit, and ſtatute of uſury, refuſed. Barnard v. ——— , 
H. 8 G. Fort. 336.)J 8 
4 [Bankruptcy and non aſſumpſit, refuſed. Newman v. Chandler, 

ort. 336.] . . 

Nas aſumpſit, and non aſſumpſit infra ſex ann. reſuſed per Cur. 
Fort. cont. Whelpdale v. Atkinſon, Fort. 337. Vide ſupra contra.) 

[Neon aſſumpſit and a general releaſe, refuſed. Glover v. Heathcot, 
Fort. 337. Barnes, 328. res | 

Non Tee and a tender, not allowed. Baker v. Weftbrooke, P. 
6 G. 2. Str. 949. Vide 2 Bl. 723. He 

[LA defendant cannot plead non aſſumpſit as to the whole, and a ten- 

der as to part. Maclellan v. Howard, B. R. H. 31 Geo. 3. 4 T. R. 


1 

either can non eft factum, and a tender as to part, be pleaded to 
an 5 on & bond. Jenbint v. Edwards, B. R. H. 33 Geo. 3. 

K. 98.) | | 

: [Che ſtatute of Anne gave a diſcretion to the court either to per- 
mit or to refuſe ſeveral matters to be pleaded; which diſcretion they 
ſhould exerciſe in refuſing ſuch matters to be pleaded as would intro- 
duce an incongruity upon the record. Hid.] | | 

[To afſumpfit on a bill of exchange, the court will not allow a de- 
fendant to plead the general flue ; and that the bill was given on 2 
ſtock- jobbing tranſaction, contrary to fat. 7 Geo. 2. c. 8. Shaw v. 
Everett, C. P. H. 38 Ges. 3. 1 Bof. & Pull. Rep. 222. Eid 
n treſpafs, not guilty, and a juſtification for à way, not allowed. 
Fiſher's Cafe, Fort, 335-] | In 
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. {Ini treſpaſs, tender of -amerids, and: juſtification that plaintiff's 
: Fu Ms of repair, not allowed. Anteny v. Williams, T. 4 G. 
Fort. 336. W eee 
92 guilty and tender of amends have been allowed. 2 BI: 
1003. | 2 ae. ee 1 ld 
if defendant in treſpaſs pleads in juſtification two titles, one by 


leaſe for lives and one life living 12th Fuly, and yet as to i2th July . 


another title and ſeiſin in fee; it is repugaant and naught. Taylor 
v. Woollen, P. 2 G. 2. Fort. 380.) __ | 0 
In affault and Battery, nom eff factum and a juſtification cannot be 
pleaded. Palmer v. Wadbrooke, M. 4 G. 2. Str. 876.1 NEED 
To debt on bond, non eff fuctum and coverture in plaintiff not 
allowed; for one is in bar, the other in abatement. Holt v. Mabberley, 
1G, TEE no 5 
[ Liberum tenementum, and juſtification or not guilty—not guilty, 
and accord and ſatisfaction — non aſſumpſit, and ſeveral ſet offs— nil 
debet, and nil habuit in tenementis—not guilty and juſtification, in treſ- 
paſs—non aſſumpſit, and non aſſumpſit infra, &c. after money paid into 
court — nor aſſumpſit and alienage of the plaintiff ] not guilty, and 4 
releaſe of particular treſpaſs—not guilty, and tender—in trover, not 
guilty, and that plaintiff became bankrupt — non aſſumpſit, and infancy. 
non eft factum, and ſoluit poft diem— non aſſumgſit and ſoluit ad diem 
cannot be pleaded uy: Nor non afſumpſit, aud plene adminiſtravis 

—ſolvit ad diem, and riens per deſcent—not guilty, and a licence 
without affidavit. Barnes, 329. 332, 333. 338, 339. 350, 351. 
359» 360. 363. 2 Bl. 905. 993. 1326. 1 

But this ſtatute does not extend to plead double matter, which 
ſhall have different trials: as, in dower, to plead ne unques accouple 
and a mortgage; for the firſt matter ſhall be tried by the biſhop, and 
the other by a jury, and the judge cannot certify if there was a pro- 
bable cauſe. R. inter Harding and Harding, C. B. M. g Ann. (Com. 
148.) . 8 ON 

[In dower, leave to plead ne ungues ſeifie, and ne unguet accouple 
denied. 2 Bl. 1157. 1207.) 5 | 
[Non affumphit, and non aſſumpſit infra ſex ann. pleaded, to the ſe- 
_ cond replication, an original, rejoinder, nul tiel record, judgment for 
_ plaintiff, and plaintiff executes writ of inquiry; afterwards the firſt 
iſſue of non aſſumpſit tried, and plaintiff nonſuited, and thereupon, on 
motion, the writ of inquiry diſcharged ; for if one iſſue be for de- 
fendant, plaintiff cannot recover. Prior v. Lay, M.8 G. 2. Fort. 
338. = 
| (E 3.) Muſt not be Argumentative. 


| So, a plea ought to be direct and poſitive, and not by way of ro- 

hearſal, or argumentative. Co. L. 303. 4. Mar. 207. 
As, in trover for an indenture, whereby A. granted a manor, 
rendring rent, it is no plea that A. did not grant the manor ; for it is 

no anſwer to the declaration, except by argument. R. Ye. 22 3» 4. 

In ejectment on a lcaſe for 10 years, it is no plea, that by cuſtom 

there cannot be a leaſe for more than fix years. KR. Dy. 357.6. 
In formedon for a manor, if the tenant ſays that 4. being ſeiſed 
levied a fine, Ce. it is aut ſ amy to reply, that tempore finis and at 
e | | all 


— 


— — = — 


1 


— 


| if he docs not ſhew what eſtate. Hob. 295. 


' 382 „ -- + © 7 


all-times afterwards B. was ſeiſed, c. for this is an anſwer only by 


ent. Sav. 85, 86. Evita 4 
So, if a man pleads a grant by the king, he ought to plead directly, 


hat the king conceſſiry and not by a teftat. exiftit quod conceſſit 1 Sand. 


274. 5 
Gtberwite in covenant. Vide pot. (2 V2.) | 
If the defendant avows and ſays that A. was poſſeſſed; et fic poſſe/- 
feonat. per indenturum teftat. exiſtit that he aſſigned, it is not good. R. 
2 Sand. 319. 2 Lev. 12. 5 | 


So, if the defendant pleads a leaſe, 6c. by a teftat. exiflit, it is bad. 
Cro. El. 195. 2 Cre. 537. | 5 49 5 ; 
But an argumentative plea ſhall be aided by verdict, or on a general 


demurrer. Al. 48. 


(E 4.) Nor vary from the Place in the Declaration without Neceſſity. 


So, a plea in excuſe or juſtification ought to allege the fact in the 
place mentioned in the declaration, if the nature of the juſtification 


does not otherwiſe require: and therefore in treſpaſs at A., if the de- 
ſendant juſtifies by an execution at B. in the ſame county, it is bad; 
for no Move in_the ſame county is material upon proceſs to the ſheriff. 
„„ | ; 3 
In debt at London on a bond to pay, if a ſhip did not miſcarry, plea 


that it did miſcarry at Falmouth in Cornwall, is bad; for the place is 


not material. R. 1 Lev. 149. 


So, a plea that he made the bond in another county being within age, is 
bad. Dal. 18. i : 


(E 5.) Muſt be certain. 


So, a plea ought to be certain. And therefore, if the defendant 
Pleads that he has expended 810/. for repairs et alia onera neceſſaria, 


| It is bad for the uncertainty; for he ought to ſhew for what charges 
he has expended them, by which the court may judge whether they 
were neceſſary or not. R. 1 Sand. 49. Vide certainty in the declara - 


tion, ante, (C 17, 18, 19, 20, 21, 22.) 
So, in debt upon a bond to make an aſſurance of land, if the de- 


fendant pleads, that he executed a releaſe, it is bad, if he does not 


ſhew that it concerns the ſame land. 2 Co. 4. a. | 
If the defendant pleads, that he paid rot denar. ſummas quant. the 
8 meruit, without ſaying what ſum he paid, it is bad. R. Mar. 
120. | | 7 | 
: So, if a man be bound to give all the money in his pocket, if he 
Jays that he gave all, it is bad; for he ought to ſhew what ſum he 
gave. Latch, 16. 4 78 
So, if he be bound to convey all his land, and he pleads, that he 


has conveyed all. Nig. 


So, if a man be bound to pay all charges to A. s attorney, expended 
in ſuch a ſuit, if he pleads that he paid omnes mifas et Aan that 
ſuit, it is bad; for he ought to ſhew that the charge was ſo much, 

which he has paid. R. Lat. 421, 422. N 
If the defendant pleads, that A. has paid all debts to the plaintiff, 
he ought to ſhew what debts, Cc. R. 3 Leo. 3. Mo. 12. 5 
If he pleads that he made an eſtate by the advice of B., it is bad, 


If 


a OS 


7 
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„ 
If he pleads that he levied part of the money, without ſaying bow, 
it is bad. R. 3 Leo. 223- Ctr =? ee 
If he juſtifies a taking for a contempt tam verbis quam fattis, with - 
out ſne wing what the words or facts were. R. 2 Leo. 34. 
Ill he pleads payment to an aſſignee of a bill of exchange, he ought 
to ſhew a cuſtom to aſſign. Semb. 3 Mod. 226. 5 but afterwards it 
20as; N. cont. Sho. 128. 8 N 12 
If he pleads an excuſe of his performance, he ought: to ſhew all 
done by him that he could do. R. Sho. 3335. TIS 
If he pleads the taking of a ſhip as a prize, he ought to ſhew a 
| cauſe of forfeiture. R. Garth. 32. e 
If a condition be to deliver at ſuch a day, it is not ſufficient to ſay 
that he delivered ſecundum formam conditionis, without ſhewing what 
and at what time in certain. Semb. 1 Lev. 145. . 
If it be to enjoy an office according to letters patent, he ought to 
ſhew the effect of the patent, and that the plaintiff enjoyed accord» 
mgly. Hob. 295. | — ; 
17 the defendant pleads a feoffment to a uſe, it is not good, if he 
does not ſhew a ſeiſin at the time of the feoffment. Nit. 228. 5. | 
So, if he pleads a leaſe and releaſe, and does not ſhew poſſeſſion Tt 
the time of the releaſe. 7 H. 7. 3. - 2 | 
If he pleads an entry by the command of cefuy que n/e, and d 
not ſhew that he was ſeiſed to the uſe. Lit. 228. b. 
If he pleads a re-entry for non-payment of rent, and does not al- 
lege a certain demand. R. Al. 19. R. Hob. 331. 5 
If he pleads a deſcent to him as heir, without ſaying how he is 
heir. 1 Lev. 190. | e | 
If the defendant, in treſpaſs quare clauſum fregit, pleads, that it was 
rw 7 he muſt ſay, at the time of the treſpaſs, otherwiſe it will be 
bad. 132. : | - | | 
So, if he — that the rent was more than the value, in debt for 
rent againſt him as executor, without ſaying at what time it was ſo, it 
is bad. Pol. 132. | | 
If in treſpaſs, he pleads that three juſtices did not, &c. he muſt 
ſay, nec eorum aliquis. 2 Mod. 284. K*. 
If he pleads pro eo quod non monſtravit, &c. it is bad; for the mat- 
ter in = muſt be alleged certainly. R. Cro. El. 242. Semb. 1 Sand. 
117. Dy. 254. 6. 3 | | 
Or, he pleads guia ob/iruxit ; for he ought to ſay preciſely quod ob- 
Jruxit. Cro. El. 4414. | © | 
In a plea to part, the part to which it is pleaded ought to be aſcer- 
tained. Vide poſt. (E 27.—F 4.) i 
In a plea, the certain place and time of every thing material and 
traverſable ought to be alleged. Vide ante, (C 19, 20.) | 
How it ſhall be alleged, vide ante, (C 19.) | 


(E 6.) And ſhall be moſt ſtrong againſt the Defendant. 
And ſhall be taken moſt ſtrongly againſt the defendant.. Co. Lit. 
303. 6. Pl. Com, 29. a. © 8 | 
And therefore, in treſpaſs, if the defendant pleads a releaſe, with 
out ſaying at what time it was made, it ſhall be intended to be made 
defore the treſpaſs; for this is moſ ſtrong againſt the defendant. 


So, 


Pl, Com. 46. «ds 


FO.” T 
So, in waſte, if the leſſee pleads that, it was for mines, withott 


| faying when the mines were opened, it ſhall be intended that they 
were opened after the leaſe; for that is the moſt ſtrong againſt the 


defendant. Per Hob. 234. 
If the defendant pleads, that A. ſeiſed of a manor unde locus in quo, 


- &c. was parcel, demiſed his manor except B. &c. it ſhall be intended 


that the locus in guo, &c. was parcel of B. if the contrary does not 
appear. R. Pl. Com. 10g. a. ER TI x 
So, if to a bond the defendant pleads payment, it ſhall be intended 


after the day, if he does not ſay otherwiſe. PI. Com. 104. a. 


In dum fuit infra etat., if the tenant pleads a releaſe by the de- 
mandant, without ſaying when, it ſhall be intended within age. P.. 
Cam. og. a: e 
If a man pleads guod A. capt. et arreſtat. fuit in Lond., without ſay- 
ing by what authority, it ſhall be taken to be an arreſt by wrong. 
Dy. 120. 2 EEE ee . | 


But it ſhall not be intended againſt the defendant, where ſuch in- 


tendment is not conſiſtent with another part of the plea; as, a leaſe 
by a biſhop ſhall not be intended to be by one then alive, where the 
plea afterwards ſays per A. nuper epiſcopum. R. 10 Co. 59. b. 


. 7) But Certainty to a Common Intent is ſufficient, 


hunt certainty to a common intent is ſufficient, Co.,Lit, 303. 4. 


Vide ante, (C 24.) | 53 
And therefore, in aſlize, if the tenant plead that his father was 


ſeiſed and died ſeiſed, and he entred a ſon and heir, it is good; tho 
it may be that the father of the demandant abated after his anceſtor 


died and before his entry: but it ſhall not be intended; for when he 
fays, that his father died ſeiſed and he entred, the common intend- 
ment-is, that he entred immediately. P/. Com. 26. 28. 33. 
So, if a plea be, that the defendant ſurrendred and releaſed a 
yhold in full court, and the plaintiff accepted it, tho' it is not ſaid 


that the ſurrender was to the plaintiff's uſe, it is ſufficient ; for it 


ſhall be intended. X. Cro. Car. 6. WI 
So, a plea to debt on a bond for the enjoyment of land, which po 


conſectionem uſque diem bille the plaintiff enjoyed, is good, tho' it is not 


| ſaid ſemper pa; for it ſhall be intended. R. Cro. Car. 199. 


So, in treſpaſs, if the defendant juſtifies as ſervant, without ſaying 
by his command, it is good; for it ſhall be intended. | 
If the defendant ſays that the maſter of a college and his fellows 


were ſeiſed in fee, it ſhall be intended, in right of the college. P.. 


If ſeveral writs are mentioned to ſheriffs of ſeveral counties, and 


one was an extent, and it is ſaid guod predif. ſheriff returned, &c. it 
ſhall be intended the ſame ſheriff to whom the writ was directed. 
Pl. Com. 65. ö. . | | 

[In pleading the taking of a term under a Heri faciar, it is ſufficient 
to ſtate that the party was poſſeſſed «© of a certain intereſt in the reſidue 
of a certain term of years;” for the ſheriff, who has not the title- 
deeds, cannot exactly define what the preciſe intereſt is. Taylor v. 


Cle, B. R. E. 29 Geo. 3. 3 T. R. 292.) | 


(E 8.) 


\ 
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(E 8.) So, leſs Certainty where the Matter may be aſcertained by 
E 4 e nce . 
So, where no certainty at preſent is known, it is ſuſhcient to ſnew 
the certainty in evidence, and allege generally in the pleading: as, 
if a man afſumes to give a bond with ſufficient ſureties to ſave harm- 
leſs in ſuch a ſuit; it is ſufficient to ſay that he gave a bond with ſuf- 
ficient ſureties, without ſaying in what penalty, &c. ; for, till the ſuit 
is determined, it is not known how mueh is ſufficient, and it ſhall be 
ſhewn in evidence. R. 1 Lev. 297. | Bu | 


But, a corrupt agreement for the forbearance of money, fill one or 

| the other of two days, muſt be pleaded according to the fact in the alterna- 

tive; and if it be ſtated as an abſolute forbearance till one of thoſe - 
days, the evidence will not ſupport the plea. 3 T. R. 531-] 


| (E 9.) And neceſſary Circumſtances ſhall be intended. 


And neceſſary circumſtances ſhall be intended: as, if a man pleads 
a feoffment, livery need not be alleged; for it ſhall be intended. 
Co. Lit. 303. . | | 8 „ 
So, attornment of tenants ſhall be intended, if a feoffment of a 
manor be pleaded. Co. Lit. 310. 6. „ | 
So, if the defendant pleads an aſſignment of dower, it ſhall be in- 
tended to be by metes and bounds. D. Cro. Car. 162. OS 
If he pleads a requeſt by am inferior judge to a ſuperior to aſſume 
the juriſdiction of a cauſe out of the inferior ecclefiaſtical court; it 
ſhall be intended that the requeſt was under ſeal. R. Cro. Car, 162. 
So, if he pleads that the ſheriff made a warrant, he need not ſay 
ſub ſigillo. R. Cro. El. 53. Pal. 35 7 : . 
If he pleads himſelf to be heir to 4., he need not ſay that A. is 
dead. Dal. 67. 5 W ö | | 
Or, that A. had-no fon, & c. Dal. 67. 5 e 
So, where the plea refers to a thing which ſhews the certainty, it 
need not be particularly alleged: as, in debt on a bond, if the defend- 
ant pleads a recovery and execution againſt another obligor, he need 
not ſay by what proceſs or in What county; for this appears by the 
record. R. Dal. 33. . 
So. where the certainty of the lands appears, there is no need to 
ſay per nomen how they are deſcribed by the deed; which will not 
_ a bad plea good, tho' ſometimes it makes a plea bad. Lut. 
1006, | | 


(E 10.) And leſs Certainty is neceſſary for an Inducement. 

And it is not requiſite to haye ſo much certainty in pleading a mat- 
ter which is only conveyance-or inducement. Co. Lit. 303. a Vide 
ante, (C 31. 43-)—Pop.. (E 18.) 3 c 5 8 
As, in treſpaſs, if the defendant, juſtifies, that he being poſſeſſed 
for years the plaintiff would have ouſted him, and he in defence of 
his poſſeſſion molliter manus impoſuit, he need not ſhew by whom, or 
when, or for how many years he was poſſeſſed. R. Cro. Car. 138. 
Vide poſt. (E 1g.) 9 3 gs F 

In annuity, if the defendant pleads that it was granted for holding 
his courts, and being ſeiſed of the manor of D., he recueſted the 
Vol. V. 2 6a „ plaintitf 
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plaintiff to hold a court han who refuſed ; 0 need not ſay of what 
eſtate he was ſeiſed. Cro. El. 419. 
In treſpaſs, if the defendant juſtifies by a 4 10 dad: the plaintiff 
replies that the deviſor died ſeiſed, and it deſcended to him as couſin | 
and heir, he need not ſhew, how I R. 2 Cre. 86. 5 
In an action upon the caſe for a nuiſance in throwing carrion into 
a cloſe per quod diterſa averia interierunt, it is ſufficient, without ſay- 
ing what or how many beaſts. R. Al. 22. 
If a man makes title to an office, he ought to preſcribe for i 16 3 but 
if he alleges the office only as igduceryent, it is ſufficient to ſay guid | 
eft antiquum officium. R. 10 Co. 59. b. 

In avowry, if he alleges & parton horworn A. and B, whereby 
the locus in quo, &c. inter alia fuit allot. to A., and ſo juſtifies, damage 
Feaſant, it is ſufficient, without ſaying what lands in certain were 
allotted to A. and what to B. R. Ph. 431. 4. 


9 11.) Or. for a Negative Matter. 


| + $0, there is no need o fo much eertaigty for a matter in the nega» | 
tive. D. Pl. Com. 33. 6 
As, in an action upon the caſe for not taking ſuſficient pledges, the 
general averment, that he has not taken ſufficient pledges, is ſufficient, 
| being in the negative. R. Lut. 159. 
In debt on a bond to indemnify, it is ſufficient to ſay, not. damnified, 
without ſhewing how he has indemnified. [Vide peſt. (E 25.)] - 
In debt on a bond that he will permit ingreſs and el Go. it 
is ſufficient to ſay quod permifit ; for that is tantamount to that he did 
not diflurb. R. 1 . 136. : 7 


(E 12. 2.) And Barrie does not e 


And 8 does not prejudice : as, if the defendant in replevin 
avows as bailiff to A. adminiſtrator of B., where A. ought to diſtrain 
in his own right, the words adminiſtrator of B. ſhall be rejected as 
ſurpluſage. D. Hob. 208. Vide ante, (C 28.) 

4 Except where it is repugnant or contrary to matter precedent. Co. 
it. 303. - 
| 5 17 in quare impedit the defendant pleads a preſentment of one 
mere laicus who was admitted, inſtituted, and inducted, per quod ecelg * | 
remanſit vacua ; this is repugnant. Dy. 293. a 
[In action of aſſault againſt A. and B., if A. confeſſes, and B. 
pleads that he and A. are not guilty, and iſſue is joined, and B. found 
guilty, the words relating to A. may be N Hill v. . 
M. 10 G. 2. B. R. H. 341. 


Erz.) When the General Iſſue ſhall be ROY 


When a-man has no ſpecial matter for his juſtification or excuſe, 
he ought to plead the general iſſue, to avoid prolixity in records. 
And in ſome caſes, by certain acts of parliament, the general iffue 
may be pleaded, and the ſpecial matter 2 in evidence. 50 
As, in trepaſs for a tortious diſtreſs or rent, by 11 Geo, 2. . 19. 
* 21. Vide Doug. 283.] : 
[So, by W;, Fac. 1. c. 5. made perpetual. by 21 Fac. 1. C12. 2 


juſtice of ce, conſtable, &c, ein ſued for what h e had done by 
| | es virtue 
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virtue or reaſon of his office, may plead the general iſſue, and give the 
ſpecial matter in evidence. Vide Doug. 307. 9 5 5 
And he may plead the general iſſue, tho“ the declaration contains | 
matter of record, as well as of fact. Vide pot. (2 H). 3 
And if a man may plead the general iſſue, it is more fafe; for if 
he pleads ſpecially, he gives the advantage of a replication or defence 
to the other party. D. Hob. 13. | | "IR 
And therefore after a ſpecial plea, he may waive it, and plead the 
general iſſue. e . 3 75 . 
But he cannot waive it after a motion and order for a trial at bar. 
F. g. 267. | 3 5 N 
The ed iflue needs no inducement : as, not guilty, nil debet, ne 
diſturba pas, &c. Hob. 103. ob INS TEN GE 
If the gencral iſſue be pleaded, the plaintiff cannot reply, but muſt 
join iſſue. Semb. Co. Lit. 126. a. : . . 
As, if the defendant pleads, not guilty, nil debet, & c. et de hoc ponit 
ſe ſuper patriam, the plaintiff regularly ſhall join with him in the like 
form, et prædict. plaintiff ſimiliter. Co. Lit. 126. 4a. | | 
So, ſometimes on a negative plea, the plaintiff or defendant fhall 
join as on a general iſſue, and cannot reply; as, in dower, if the ten- 
ant pleads ne ungues ſeifie que deter. Co. Lit. 126. a. 66 
So, if the defendant or tenant pleads a fine in bar, and the plain 
tiff or demandant replies quod partes finis nihil habuerunt, et hoc petit 3 
quod iuguirata per patriam, the tenant or defendant ſhall ſay et pradict. | 
A. fimiliter, Co. Lit. 126. 4. F 
S8o, if the tenant vouches, and the demandant counterpleads the 
voucher, for that the vouchee or his anceſtors had nothing by which _ 
they could enfeoff, et hoc petit, & c. the tenant ſhall ſay, ef predif. T. ws 
ſimiliter. Co. Lit. 126. a. . 1 
[On uon aſſumpſit, an uſurious contract may be given in evidence, 
but in caſe of a ſpecialty, it muſt be pleaded, Lord Bernard v. Saul, 
H. 8 G. Str. 498.] 5 e 5 CO 
| [On not guilty; for beating a horfe, defendant may juſtify in 
evidence. Slater v. Sevan, T. 4 G. 2. Str. 872.] „ OY 
[In caſe, on general iſſue pleaded, any thing may be given in evidence 
that deſtroys plaintiff's action. Barber v. Dixon, H. 17 G. 2. Wille 44.] 
[If defendant withdraws a ſpecial plea, he cannot plead another, 


12 but the general iſſue only. Law v. Law, H. 7 G. 2. Str. 960. 1 T. R. 
„ 7, n | 

, | [Tho defendant may ſtrike out ſpecial plea, and plead the general 

5 iſſue, yet he cannot do ſo without leave of the court, nor can he do 

3 it after a ſham plea. Weld v. Needham, M. 17 G. 2. 1 Will, 29. 


Elis v. ——, H. 8 G. 3. 2 Will: 369} . 

- [He 23 it the ſame term before replication without coſts; and 
| if plaintiff has a verdict afterwards, he cannot have thoſe coſts. 
, Barnes, 127. Mo 


. [Plea of ee Sc. may be withdrawn, and plene adminiftravit 


IC, pleaded. arnes, 330. } | : ; l 
+ [Plea of tender cannot be withdrawn to plead general iſſue. bid.) = 
* 2 LAfter non aſſumpſit infra, & c. defendant may not add non afſumpfir. 1 
| Barnes, 332. 338.) | Ras 85 Wl 
2 After demurrer by bail, joined, aul tie] record ſhall not be pleaded. 4 
. e e | 


"'Ces-: = [Demurrer : | I 
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- [Demurrer may be withdrawn, and general fue pleaded, if defends 


ant offers it before aſſiſes. BRarnes, 3 


337- | 
- [General iſſue may be withdrawn, and Ra juſtibication pleaded, 


on coſts, if plaintiff not delayed thereby. Barnes, 346. 
[Leave has been given to withdraw a ya of non eft fa, and 
plead infancy. 1 Bl. 357.] 


[If a ſpecial plea goes to the action, and plaintiff replies to the | 


country, and has been delayed, the court will not give leave to with- 
draw and plead the general flue. > Freeman v. "Jy H. 9 G. 3. 
2 Wilf. 391.) 


[If a miſtake happens by. death of attorney, SIGN iſſue uy be - 


withdraw, and money paid into court. Barnes, 344-] 

[Payment of money into court is an acknowledgment by the de- 
fendant of the contract, and that the plaintiff is entitled to recover the 
ſum ſo paid. Cor v. Parry, B. R. M. 27 Ge. 3. 1 7. R. ys 
Wotkinsv. Towers, B. R. H. 28 Geo. 3. 2 T. R. 275.] 

[Payment of money into court on the whole . in an 
*. wh on a bill of exchange, is ſuch an admiſſion of the validity of 
the bill, as to prevent the neeeſſity of proving the hand- writing of the 
drawer. Gutteridge v. Smith, C. P. M. 35 Geo. 3. 2 = Bl. 274. 
Vide 92 5 (C Io] 


(E 14.) Plea amounting to the General Irue i is bad. 


And therefore a plea, which amounts to the general iſſue, is bad; 
for the general iſſue ought to be pleaded. Co. Lit. 303. b. 3 Med. 
166. 
Am treſpaſs by a commoner, if the defendant pleads, that, being 
lord, he dug in the common for coals and left ſufficient common for 
this amounts only to not guilty. R. 1 Sid. 106. 


So, in afſumpit, if the deſendant pleads a bond given for the debt | 


and execution thereon, and traverſes that he was indebted. aliter aut 
alio modo, R. Cro. El. 201. Semb. 5 Mod. 314. Vide pft. (2 G 12.) 

Or, pleads another promiſe, and traverſes the aſſumption mods et 
Jorma. R. 2 Rol. 350. 

So, in aſſize, if the tenant pleads a feoffment by the demandant; 
for this amounts to the general iſſue. 

So, in treſpaſs for goods taken; property in A. who gave them to 
the defendant amounts to the general iffue. 5 Mod. 2 53. 
Or property in A., and impounding by the plaintiff, upon which 
the defendant by replevin took them. Semb. 5 Mod. 25 2. R. 1 Sal. 


394. 


demiſe to him by the plaintiff at will, for years, &c. Sti. 355 
5 Med. 253. 

Or, if he juſtifies damage feaſant i in another cloſe. Lax. 1451. Per 
tw J. Dy. 19 


[So, in bas quare clauſum fregit, and broke his hop-poles, if de- 


fendant pleads Jiberum tenementum, and that the poles were N 
feaſant and he diſtrained them, it is bad. N. on demurrer. Sparks v. 
Keble, M. 11 GC. Fort. 378.) 

[Or, if plaintiff declares for obſtructing his 8 by digging 


pits and making ponds, and defendant _—_ that there were = 
i anticn 


So, in treſpaſs quare lm fregit, if the defendant juſtißes by Bk 


pen the Caſe upon Trover, (G 6. 


1 
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antient pits which where choaked up with mud, and therefore he 
made two others, which he had a right to do, Cc. it amounts to the 
general iſſue; for he had no right to make new pits, tho he might 


have ſcoured the old. Brown v. Beſt, M. 21 G. 2. 1 Wilf. 174. 
So, in audita guerela on a defeazance, if the plaintiff pleads another 


defeazance, and traverſes the defeazance in the declaration, for it 


amounts to non eff factum. R. Cro. El. 532. {44 
In debt on a bond, if the defendant pleads that it was his deed, 


but not delivered to the plaintiff but to another. R. 1 Sid. 450. + 
If on a bond to A. the plaintiff's wife, the defendant pleads that 


it was delivered to A., que obut inupta; for, then non eff factum. R. 


* 


L 


If to an action on the caſe for a vexations petition againſt him in 
council, he pleads that the plaintiff did ſuch an act, for which, c. 


R. 3 Mod. 166. 55 | | 
So, in trover, if the defendant pleads that he took, as a diſtreſs for 


toll, Sc. R. Hob. 187. K. Cro. El. 435. 1 . 
So, in treſpaſs by A. for goods, if the defendant juſtifies by proceſs 


out of the hundred court upon a replevin gu the goods of B., for 
if they are the goods of a ſtranger the de 
Shin. 674. 8 5 


endant is not guilty. R. 


Vet matter of law may be pleaded ſpecially, tho! it may be given 


in evidence on the general iſſue. R. 2 Vent. 295. K. inter Huſſey and 
Jacob in B. R. T. 8 W. 3. 1 Sal. 344. 2 Mod. 276, Per Holt, 
Shin. 362. | 


So, if an adminiſtrator pleads, that goods of the inteſtate to ſuch 


a value came to his hands, which he detains for his own debt, and 


has no aſſets ultra, it is good, tho' it amounts to plene adminiſtravit. 


R. Hob. 127. 


In conſpiracy, the defendant may plead a legal proſecution, tho' it 


amounts to not guilty. R. Cro. El. 871. ; 
In aſſumgſit, payment, tho' it may be given in evidence on u a/- 


ſumpfit. R. 1 Sal. 34. 


In debt, a releaſe, tho' it may be given in evidence on nil debet. 
I hep | | 

In debt upon a leaſe for years, entry into part, 1 Vent. 2. 

So, if the plea be for greater certainty : as, in treſpaſs in A., if the 


defendant pleads that there are ſeveral A.'s, and none without addi- 


tion, and juſtifies in b/ack A.; this does not amount to the general iſſue, 
Semb. Lut. 14929. EP hy 0 nes 
So, an entire plea is good, tho? to part of the declaration it amounts 
only to. the general iſſue. R. 3 Lev. 40. : 
So, a plea, which confeſſes and avoids the plaintiff's title, is good, 


tho' the matter may be given in evidence, on the general iſſue : as, 
in trover, if the defendant pleads that A. was poſſeſſed and loſt the 


goods, that B. found them and gave them to the plaintiff, who loſt 


them, and the defendant found them, and by the command of A. 


converted them. R. Cro. El. 262. R. cont. Latch, 185. for there it is 
ſaid, that every plea in trover, which gives colour to the plaintiff, is 


: ad, becauſe it amounts to the general iſſue, except where it concerns 


e title of land. Fide Cro. El. 555. 146. 1 Leo. 178. Vide Action 


) 
Cc3 | 80, 
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3, it is bad, tho? it concerns the title, if it does not convey a good 
title. Latch, 185. | | 


And therefore it ſeems to be in the diſcretion of the court, when 
a plea amounting to the general wr ſhall be allowed; and. therefore 


the plaintiff ought not to demur, 
D. Hob. 127. KX. 1 Lea. 178. 
And a plea amounting to the general iſſue is only form, Semb. 
1 Lol. 1 KL Cont. 2 Rol. 350. Semb. Cro. El. 871. R. Sho. 76, ; 


785 Lg (E 15.) When a Plea ſhall be Special. 

(E 15.) JF it be by way of excuſe or juſtification.) But, if a man has 
matter of juſtification or excuſe, he ought to plead it ſpecially, 
Co. L. 282. 6. | N | 

As, if he juſtifies by proceſs out of an inferior court, he onght to 
ſhew in what action, &. that it may appear that the inferior court 

had juriſdiction. Per tuo 7. Mar. 118, „ 
In debt upon a leaſe of a vicarage, if the defendant pleads a ſequeſ- 
tration. he ought to ſhe before whom, for what cauſe, and legal pro- 
geſs. Hob, 296. Vide poſt. (E 18.) W 22285 
If the defendant pleads a diſcharge, he ought to ſhew ſpecially how 
he was diſcharged. Hob. 296. DIES | 
As, if he pleads a diſcharge of tithes, which is a bar to a thing due 
pf common right, he ought to ſhew how. Vid. | : 
A- plea in juſtification muſt confeſs the treſpaſs, tort, £c. Sal, 
637, 8. EET : 
Fr reſpaſs for taking materials; on not guilty pleaded, defendant 
ſhall not give evidence of taking the goods as a deodand, for he ſhould 
| Kave juſtited. Dryer v. Mills, T. 3 G. Str. 61. ] 
[On treſpaſs by huſband and wife, defendant on the general iſſue 
ſhall not controvert the marriage, Deckinſon v. Davis, M. 8 G. 
Str. 480.]- 5 | ; ate | | 
FE [If defendanj claims an eafement, he muſt plead it ſpecially, and 
; cannot give it in evidence on the general iſſue, Hams v. Wallis, 
F. 3 G. 3. 2 Will. 113.) 1 r 
To treſpaſs quare clauſum, &c. an highway muſt be pleaded ſpe- 
cially. Barnes, 448. N | 25 - : 
3 performagce or other acts are to be averred, wide ante, (C 51. 
Ce 


(E 16.) In anſwer to ſpecial matter.] So, ſpecial matter ought to bo | 
ſpecially anſwered, Ca. Lit. 303. . | 
In maintenance, the defendant juſtifies, that he being a neighbour, 
ecommended à counſel to him; the plaintiff replies, that he gave 
Fim money; the defendant cannot rejoin, that he did not maintain 

modo et formg, but muſt anſwer the ſpecial matter. Kit. 232. a, © 


(E 174) AF by ſpecial authority.] So, if a man be enabled by a war- 
.. L or _ authority, regularly, he ought to ſhew it ſpecially, 
(e, Lt}, 283. 4. | 

As, in treſpaſs, if the defendant juſtifies as bailiff to the ſheriff, it 1 
is not ſyfficient to ſay, that he did it by the mandate of the ſheriff, | 
put he ought to ſhew his warrant, R. 3 Mod. 138. 4 Med. 978. 


"S 


ut pray the opinion of the court, 
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S3 So, in treſpaſs, it is not ſufficient to ſay that the defendant took, 
tec. tanguam ballivus manerii per mandat. domini ; but he ought to 
ſhe w a precept directed to him. R. 4 Mad. 378, 15 
And he ought to ſne tlie ſubſtance and effect of his authority to 
have been ſpecially purſued. Co. Lit. 303. 6. ; Bp 
[In a juſtification under meſne proceſs, the defendant muſt plcad 
that the writ was returned; but in a juſtification under a wtit of ex- 
ecution, the return need not be ſtated. .5 Co. yo. Comp. 18.] * _ 
[A defendant in an action for falſe impriſonment, pleating a juſti- 
fication under meſne proceſs ſued out by him in a cauſe in which he 
was plaintiff, may ſtate that the writ iſſued on an affidavit to hold 
to bail, without ſetting forth the cauſe of action. 3 T. R. 183. 
[And if the writ be pleaded as ſued out on a day between the 
efloign-day and the firſt day of the term, and there be a ſpecial de- 
murrer for that cauſe, the objection will not prevail, tho' the court do 
not in fact fit till the uarto die poſt. Ibid.] | 


(E 18.) When a record, &c. ſhall be ſpecially alleged.] When matter 
of record is the foundation and ſubſtance of the plea, it ought to be 


certainly and truly alleged. Co. Lit. 303. a. 25 
And a record muſt not be alleged inter alia, for it is entire, and de- 
pends upon an original and a judgment, and cannot be divided. D. 

Hob. 226. PI. Com. 65. a. | | 

And therefore, in an inferior court, which is not of record, the 
whole proceeding there ought to be pleaded at large; and it is not 
ſuſficient to ſay, taliter proceſſum fuit. R. 2 Vent. 100. Vide infra, 

So, the proceedings in an inferior court, tho' it be of record. 
Semb. 2 Vent. 100. 5 . e : 

So, a plaint alleged, upon which faliter procęſſum fiut that there was 
judgment, without ſhewing an appearance aud declaration, is not ſufe 
_ ficient. R. Lut. 918. 5 . PO TIS, 

So, in pleading an execution by a court at Vęſiminſter, he ought to 
allege an ejedtment, Cc. upon which 7aliter proceſſum fuit, that the 
. plaintiff had dgment, and thereupon ſued out execution ; and it is 
_ 1 allege an execution without ſhewing the judgment. 

. 1 Lev. 83. | : 

Yet, if 5 in an inferior èourt be pleaded, it is ſufficient 
to ſay that a plaint was levied, and thereupon zaliter proceſſum fuit, 
that the plaintiff was nonſuited, &c. R. 2 Lev. 81. Semb. Sho. 48. 


Semb. 3 Lev. 243. R. 3 Lev. 404. Ca. Parl. 94. Carth. 53. [Cowp., 
1 5 | N 


3 | | g 
So, if he pleads, that implacitaſet and found pledges, upon which 
 taliter proceſſum fuit, & e. without ſaying that a plaint was levied, for 
it is tantamount. R. 3 Lev. 404. | HS 
So, if he pleads that a plaint was levied, upon which proceſs iſſued” 
to the defendant, who took and aſterwards permitted an eſcape, it is 
ſufficient, without ſhewing what authority the court had, where the 
Plaintiff is a ſtranger to'it, Adm. Cro. Car. 46. Dub. Mod, Ca. 72. 
And ſuch ſhort pleading is ſuſficient in an-inferior court, tho” it be 
not of record; for the whole ſhall be given in evidence. Ca. Parl. 94. 
In an action founded on the judgment of a court of record of 
kmited juriſdiction, ſufficient muſt be ſet forth to ſhew that they had 
juriſdiction to give the judgm-nt; and if ſutficient be ſtated for that 
. 54 fo | purpoſe, 
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purpoſe, it will be intended that they acted right, unleſs the contrary 
appear upon the record. So{lers v. Lawrence, C. P. T. 16 & 17 Gee. 2. 
Millet, 413.] _ . 2 5 OE 
But, if matter of record is only conveyance, it is ſufficient if it be 
ſummarily alleged. Co. Lit. 303. a. 5 
As, in aſumgſit, to indemnify his bail, if it ſhews that he was bail 
in an action in the court of Oxford, in which faliter procgſſum fuit, 
that the defendant there was condemned, it is ſufficient, without ſet- 
ting out the whole record; for it is but inducement. . Fer two 7. 
Fenner cont, Tel. 16, 5 | . 
So, in an action for an eſcape on a capias utlagat., it is ſufficient to 
begin, qued cum recuperaſſet, &c. without ſetting out the whole re- 
cord; for it is only conveyance to the action. R. Cro. El. 877. Lut, 
111. z ' AS 
So, in aſſumpſit to indemnify, it is ſufficient to ſhew, quod implaci- 
taſſet tt recuperaſſet, without alleging how. R. 2 Cro. 10. 46. | 
So, in an action for a deceit, conſpiracy, &c. founded on a record, 
it is ſufficient to begin, quod cum! recuperaſſet. 2 Cro. 567. "by. 
So, in debt upon a judgment in an inferior court not of record, 
it is ſufficient to ſay, quod cum recuperaſſet, without ſhewing the plaint 
br proceſs, K. after verdif. She. 71. Hf 


| | 
80, in an action, where the record is not inducement, but the very 
foundation: as, in debt on a judgment, it is ſufficient to begin, quod 
recuperaſſet. R. 2 Cro. 567. ä 


So, proceedings and ſentences in the eccleſiaſtical court may be 
ſummarily alleged: as, that there was a divorce between ſuch parties, 
for ſuch a cauſe, before ſuch a judge, concurrentibus its quæ in jure 
requiruntur, Co. Lit. 303. a. D. Heb. 296. Cro. Car. 162. R. 
ni, | fe | 
. That A. ſued in the ſpiritual court for a portion of goods, et taliter 
proceſſum fuit, that the judge decreed, &c. Lut. 304. - 5 | 
But it is not ſuthcient to allege generally, concurrentibus is qui in 
jure requiruntur. D. Hob. 296. St 2 
Nor, is it ſufficient to allege zaliter procgſſum in the ſame court, 
without ſaying in what place the court was held; for tho? the ſame 
court ſhall be intended the ſame as to juriſdiction, it ſhall not be in- 
tended to be held in the ſame place. Lut. 305. | 


So, if the defendant juftifies the taking of ſhip as a prize, and that 
it was condemned in the admiralty, it is not ſufficient, without ſay- 
ing how it was a prize, and before what judge, and where it was 
condemned. R. Sho. 6 Carth. 32. A 5 . 

So, if in juſtification in treſpaſs for carrying away plaintiff's goods, 
defendant pleads proceſs of an inferior, court, directed to the bailiffs 
of the borough, being officers of the court, and that he, being a bailif 
and officer 7 the court, by virtue thereof, took, Qc. it is bad, Watkins 
v. Weſt, T. 2 G. 2. Ld. Raym. 1530.] 


(E 19.) When eflates ſhall be ſpecially alleged. ] So, the commence- 

ment of particular eſtates ought to be ipecially b 

Vide infra, af For 

As, if the defendant pleads an eſtate for life, 1 | 
Bo, if he pleads that 4. was ſeiſed for life, remainder to B. in tail, 

remainder to B. in {ec 3 and that 4. and B. demiſed to him, it ic not 
5 N 8 goo 5 


ewn, Co. Lit. 303. b. 
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nou, withqut ſhaping the aomprengement of the eſtate for lite. 
Dub. 1 Leo. 177. Cro. El. 153, 4. 4 8 
1 r and wife ſeiſed to them and the heirs of the huſpand 
demiſed, Ac. Semb. Cru. El. 1112. „ 
So, the commencement of an eſtate-tail, generally, ought to be 
ſhewn. Co. L. 30g. 6. VV | 
In a bar, though it need ngt in a count. Semb. Gro, Car. $71. 
| 6N, . | 5 oh 1 | n ü 4 
ny pleads a confirmation by patron and ordinary, tho? he 
need not ſhew hat eſtate the Ro e yet, if . Nr g oy he 
has for life, he ought to ſhew how it commenced. R. Cro. E 18. 
So, it a man pleads a term for years, he ought to ſhew: the com- 
mencement of the term. G e e 
As, in an action for land, or treſpaſs, upon the land, in which the 
title to the land may come in queſtion, if the defendant juſtifies under 
a term for years, it is not ſufficient to ſay quod paſeliomatus fuit of the 
term, without ſhewing the commencement of the term. Agr. 2 Mod. 
70. R. Carth. 444. | erred ng th eh 
[So, if defendant in treſpaſs. guare clay/um, & c. Julien ungler 2 
leaſe from a tenant for ninety-nine years, he muſt ſhew the com- 
mencement of that eſtate for ninety-nine years, tho' the original leaſe 
is in the hands of plaintiff, Fohns v. Whitley, P. 10 G. 3. 3 Will. 
„ | ug Sa. 
| ; 5. in treſpaſs for the taking of a horſe, c. if the defendant juſti- 
fies under a term, he ought to ſhew the commencement of his eſtate. 
K. cont. ; for here it is alleged only as inducement to his plea. Cro. 
Car. 138. 2 Mad. 70. 3 Mod. 132. R. acc. Lut. 1492. D. Lut. 
1165. For the title may come in queſtion. Per Pol. 3 Mod. 132. 
Vide ante, (C 41. 43) 17 . 
So, if a man pleads a tenancy at will, he ought to ſhew how he 
has it, viz. by demiſe, as a copyholder, or as tenant, at ſufferance. 
Bro. Plead. 85. | 3 . 
So, the commencement of a copyhold eſtate ought to be ſhewn. 
R. 2 Cre. 103. R. Cro. Car. 190. Vide Copybold, (P 4.) 5 
Iho' it be in a juſtification to a treſpaſs, as damage feaſant. R. 
4 Mod. 346. 1 ES 5 
Tho' it be a copyhold in fee. R. 2 Cro. 103. Cro, Car. 90. R. 
..4 Med. 346. | | „ j 
But it is ſufficient to ſhew the copy of the /a/? admiſſion. R 2 Cre.. 
103. ; 1 5 
Al omiſſion is only form, and aided on a general demurrer. 
Cont. 2 Cro. 103. R. Cro. Car. 190. : 33 
But it need not be ſhewn where it is alleged as inducement: as, 
in treſpaſs in his cloſe, if the defendaut pleads that he was poſſeſſed 
| for years of the adjoining cloſe, and the plaintiff ought to re- 
pair the fences, and thro' the want of repair his cattle eſcaped, it is 
. good, without ſhewing the commencement of the eſtate ; for the in- 
tereſt of the land cannot come in queſtion. Tel. 74. Co. Lit. 303+ 
Vide ante, (C 43.—E 10.) | | 
So, if the plaintiff ſhews that huſband and wife, ſeiſed to them and 
the beirs of the huſband, demiſed to him, and the defendant ob- 
ſtructed his water-courſe, he need not ſhew the commencement of 


: 


s 


* 


: 
: 
: 
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the eſtate, of the wiſe;' for it is only inducement. R. Cr. El. 

80, if a man ſhews a grant by copy of a reverſion after the death 
of A., and that A. is dead, he need not ſhew the grant to A., for it is 
only conveyance. K. 2 Cm. 52. | | 5 


not be ſhewn. Co. L. 303. 3. Cro. Car. 571. 
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(E 20.) When net.) But the commencement of eſtates in fee-need 
| So, a man may plead feiſin or reverſion in fee after an eſtate for 
life, without ſhewing the commencement of the eſtate. 1 Sand. 250, 


260. 5 ; 4 : 3 > 
So, the king, ſeiſed in jure corone, need not ſhew how the eſtate 


came to him, if he ſhews, that his anceſtor was ſeiſed in fee; for it 


ſhall be intended to have continuance. R. Bridg. 8. 

So, the commencement of an eſtate-tail need not be ſhewn in a 
count: and therefore, in debt for rent, if the plaintiff counts that his 
father was ſeiſed in tail and made a leaſe, and that the reverſion de- 
ſcended to him as heir of his body, without ſhewing the commence- 
ment of the entail, it is good. R. Cro. Car. 571. But antiently it 
was ſhewn. 4 Mod. 419. And K. that a verdict ought to fhew it. 


G 


So, in an inquiſition on the f. Wet. 2. 46. againſt thoſe who 


throw down incloſures, it need not be ſhewn when the eſtate, which 


A. (who incloſed) had, commenced. R. Carth. 115. 
(E 21.) I foall 2 by ꝛuhat title.] If a man pleads or alleges any 


| eſtate, he ought to ſhew by what title he has it, and it is not ſufficient 


in a bar to allege only a poſſeſſion. 2 Cro. 52. Tel. 74. 1 Kol. 13. 
Vide ante, (C 34. 39, Cc.) | ©: | 
Except where it is alleged as inducement: as, in treſpaſs for an 
aſſault, if the defendant ſays that he was poſſeſſed of a houſe for 
years, and the plaintiff diſturbed him, for which reaſon molliter nianus 
empoſuit, 8c. it is ſufficient, without ſhewing by what title he was 
ſſeſſed. R. Cro. Car. 138. 4 Mod. 420. Vide ante, (E 10.) 
In action upon the caſe by the leſſee of a tenant for life, it is not 


neceſſary to ſhew the commencement of the eſtate for life, R. Cro, 
: El. 112. R. Ibid. 113. | 5 : 9" 5 os 


(E 22.) In what right feiſed.] So, if he alleges that he was ſeiſed, 


| he ought to allege of what eſtate he was ſeiſed. Cont. 1 Fac. 2. But 


afterwards 8 W. 3. R. acc. Lut. 1316. Semb. 5 Mod. 72. 150. R. 


Tut. 1232. Carth.g. Vide ante, (C 35.) | 


So, if perſons, who conſtitute a body politic, are named by their 
proper names, it is not ſufficient to ſay that they are ſeiſed, without 
ſaying in right of the corporation. Fl. Com. 103. a, | 

So, perſons ſeiſed to the uſe of an hoſpital ought to plead ſeiſin 
in jure hoſpital. . | | TIA 

So, perſons incorporated to the uſe of an hoſpital ought to plead 
ſeiſin jure incorpor. ſue ; for jure hoſpital. is not good, R. 10 Co. 
34. 4. | | 
ny a ſole corporation ought always to plead ſeiſin in his corporate 
right, KR. 2 Lev. 68. Pl. Com. 103. a. | = 
7. | | | 


# 
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- 
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And the omiſſion will be bad on a general demurrer. Fer Powel, 
Lut. 1232. | e,, Oy 
But an abbot or prior, &c. and convent, need not ſay in what right 
they are ſeiſed ; for, being perſons dead in law, they cannot be ſeiſed 
but in right of their houſe. Pl. Com. 102.b. Dub. Sho. 63, 
So, a corporation named by their corporate name need not ſay _ 
jure they are ſeiſed; for it cannot be otherwiſe intended: as, if a 
mayor and commonalty plead ſeiſin, it is ſufficient, without ſaying 
jure corporat. 1 Leo. 153. | I 
I A., maſter of a college, and his fellows, plead ſeiſin, it is ſufh- 
_ cient, without ſaying jure collegii, R. Pl. Com. 102. 3. R. Cro. E. 
232. | | 155 Re x 
3 if by the whole plea the manner of the ſeiſin appears, it is ſuf- 
ficient : and therefore, if it be alleged that a woman had a term for 
years, and took huſband, by reaſon whereof the huſband and wife 
were poſſeſſed, it is ſufficient, without ſaying in jure uxoriss R. PL 
Com. 191, a. elk | | 85 7 


(E 23.) And ſball nor plead by que eſtate.] A man cannot preſcribe 
to a thing which lies in grant, and does not paſs without a deed or 
fine, otherwiſe than in Fimſelf and his anceſtors, and not by 
85 ; = he ought to ſhew the deed. Co, Lit. 121. a. Vide . 
(O 1, Tc; 7 5 | 1 INT 7 
As, in 3 for a hundred. Bro. Que Eſtate, 9. 
So, he cannot preſcribe by que ęſfate to a rent. Bro. Que Eſlaue, 
Nor, to a common, eſtovers, atquittal, & c. Bro. Que Eftate, 16. 
Nor, to land. „„ | 3 8 
Otherwiſe, if the rent, common, c. are appendant to a manor, 
c. for he may preſcribe by que eflate to a manor, and what is inci- 
dent or appendant goes with it. Bro. Que Eftate, 30. Agread, 
. Yd 21% rt ng. oh. 5 2 35 
So, a plaintiff generally ſhall not plead by que efate, except where 
he is in the nature of a defendant, as in a bar to an avowry, vouchee, 
Se. Hard. 458. NT | 0 5 
Nor, in a bar to an avowry, where the aſſignments are traverſable. 
R. Shin. 304. | EET es 
So, a corporation cannot preſcribe by a gue efate, but only in 
themſelves and their predeceſſors, D. 2 Cro. 673-9 _ 4 
Nor, a leſſee for years, that he and all thoſe whoſe eftate, & c. Lut. 81. 
2 _ he ought to allege the preſcription in him who has the fee. 
K. 1 Sal. 363. | e | 
80, a alan plead or make title by que fate to a thing which 
does not paſs without deed. Co. Lit. 121.a . 
So, in guare, impedit, the plaintiff cannot make title to himſelf by 
= Mate to land, to which the advowſon is appendant. Bro. Que 
Hate, I. | | ND 1 : 
So, in treſpaſs as well as in real actions, the plaintiff cannot make 
title to land by gue eflate, without ſaying how, viz. by ſeoffment or 
ptherwiſe. Bro. Due Eſtate, 18. 27. | ; "= 
So, in an information for intruſion in the Exchequer, (in which by 
the courſe of the Exchequer the intruder muſt make title againſt hon 
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otherwiſe he ſhall be diſpoſſeſſed,) the deſendant exunot 
Feet a a by a = glare. Dy 238, 2 make | 


E 24.) When be = may plead. by que. eſtate But a 81 may 
plead by a gue effate, when the plaintiff cannot, Bro. A. Eſtate, I. 

. 

750 a plaintiff in 'replevin i in bar to an avowry; for he is in the na- 
ture of a defendant. ' Co Lit. 121. a, Bro. Rue Blate, 1. 3. 20. 
47. 5 T. R. 147. 

As, if a tenant or deſendant pleads a good bar; As, A 1 

releaſe, recovery, c. by A., que Mate he hath, it is good, without 

- faying how he had the eltate ; for 1 it is not material to the bar. Bro. 
Que Eftate, 3. 

LAnd a plea of preſcription far common in a que eflate is good after 
verdict, tho” it be not in expre/s terms alleged that the owners of the 
eſtate have uſed it from time immemorial. 3 T. R. 147.] 

So, a plaintiff may claim a-thing which lies in grant by a que eflate, 
when it is only conveyance to the thing i in demand: as, he may ſay 

that he and all thoſe quor. ſtat. habet in a hundred have had a leet, 
time whereof, c. tho' a hundred does not paſs without deed; for 
it is only conveyance to the leet, which 1 is demanded. Co. Lit. 121. a, 
Semb. 2 Leo. 74. 
So, he may preſcribe that a corporation, and all thoſe whoſe eſtate 
| they have in a houſe, have had a way, c. tho' a corporation cannot 
have without deed ; for it is only conveyance. Per three + 2 Cro. 
637. Vide 2 Vent. 139. | 
, So, a plaintiff may allege a que gſtate, when the title 1s not in queſ- 
tion; as, in treſpaſs, if the — juſtifies the taking for rent due 
from the plaintiff, he may ſay that the lord enfeoffed A, que gftate he 
himſelf has, to hold by 3 f. rent; for the plaintiff is allowed tenant, 
and the title to the land is nat in queſtion. Bro. Que Eſtate, 6. 17, 
So, he may claim a thing as appurtenant to a manor, by a gue 
fate, tho* not of itſelf : as, toll, common, &c. R. 1 Mod. 231. ; 
1 So, he may plead gue gate | in a ſtranger : as, the plaintiff in rep/e- 
7 vin may plead a que e/tate in the avowant in the ſeigniory. Ce. Lit. 
| 121. a. Bro. Jue Eſtate, 2..12. 21. 26. 37. 
An avowant for rent on a leaſe to A. may plead que eftate the FR 
fendant has. R. Salk. 562. Hard. 459. 
So, he may plead title Oy a que eſtate to an inheritance or freehold. 
Hard. 459 
80, — comes to an eſtate in the poſt. may plead by a gue gate: 
25, a diſſeiſor, abater, intruder. Co. Lit. 121. a. 
89, a recoveror. Co, Lit. 121. a. Bro. Que Eftate, 41. 48. 
So, a man ſhall plead title to an eſtate in fee by a gue late. 


49 Af 28. 
So, to an eſtate-tail, with an averment of the life of tenant in tail. 


Co. Lit. 121. a. Bro. Que Eftate, 7. 28, 29. 31. 
So, to an eſtate for life, with an averment of the life of the tenant. 


Co, Lit. 121. a. Bro. ue Eſtate, 46. Hard. 459. 
So, in the caſe of the king, where the plea goes in diſcharge of a 


debt afligned to the king, and news the — — t of the debtor be- 
fore the aſſignment. &. Hard. 459. LAT 
| 4 


J. En > 
But, gonerallys he ſhall not plead a title to à term for years by a 
que eflate. Co. Lit. 121. 4p. F 
As, to ſay that A. being ſeiſed demifed to B. for years, que Hate 
he has. N. Dyer, 238. b.; for he ought to ſhew all mean aſſigu- 
ments. XN. Raym. 389. = BE | wi 
Nor, to an Ante it will. Co. Lit. 121. a.; for it cannot be af- 
ſigned. Bro. Que Eflate, 38. 9 5 T... 
Let a man may avow for rent on a leaſe for years made to A., , 
eflate the plaintiff has, without ſhewing all mean aſſignments ; for he 
is a ſtranger to the aſſignments which might be withgut deed. Semb. 
Cre. El. 22._ © ö © ; Ee 
So, he may have debt for rent or waſte againſt an aſſignee, and 
declare on a leaſe to A., que eflate defendant has, without ſhewing ' 
the mean aſſignments. R. cont. Cro. El. 22. R. ace. 1 Sid. 298. 
1 Lev. 1909. „ | ** 
So, he may have covenant againſt the aſſignee of a term granted to 
A., que eflate the deſendant has. R. 3 Lev. 19. a 
| So, if the defendant pleads a leaſe for years to A., que eflate he has, 
and the plaintiff dqges not demur, but traverſes the leaſe to A., 
whereby the aſſignment is admitted, it is good. R. Dy. 238. ä 
So, if the plamtiff makes title to a term for years in himſelf by a 
que eftate, it ſhall be aided on a general demurrer. Semb. Ray. 38. | 
Ik a gue eſſate be pleaded, it ought to be alleged in the plaintiff or 
defendant himſelf; as, to ſay the plaintiff and all quorum ſtatum haber. 
Co. Lit. 121. 6b. | 1 PA e 
For, if it be alleged in one in a meſne conveyance, it is bad. 
Semb. Co. Lit. 121. b. Bro. Que Eſtate, 8. 19. 49. . 
But a woman, tenant in dower, may preſcribe that her huſband and 
his anceſtors, que efate ſhe has in the ſeigniory, were, c. tho the 
huſband had a fee and ſhe not. Bro. Que Efate, 10. WE 
[Freehold tenant of a manor muſt plead preſcription, and by waz 
of que eftate ; and not by oof of cuſtom, which is only for copyhold- 
ers. Thomſon v. Roberts, H. 5 G. 2. Fort. 339.] 


(E 25.) ' When he ſhall plead to covenants ſpecially.) If a man pleads 
to an action of covenant, where any of the covenants are negative, he 
_ ought to plead to them ſpecially z for the negative cannot be per- 
formed. Co. Lit. 303. b. R. Cre. El. 691. Mo. 856. Hob. 13. 

As, if a covenant be to proceed on a voyage et quod non deviaret, he 
| ought to plead ſpecially that he did not deviate. R. 1 Sid. 87. | 
80, if the condition of a bond be in the negative, the defendant 
ſhalt plead to it ſpecially. 10 H. 7. 12.6. c 5 
So, if the condition be for performance of covenants, and ſome of 
the covenants are in the negative, he ought to plead performance 
ſpecially. Semb. Dy. 373. a. Pal. 70. i . 
But general performance ſhall be aided on a general demurrer. R. 
Cro. El. 232. 1 Leo. 311. Vide poſt. (E 26.) I TR 15 
So, it ſhall be aided by the plaintiff's replication, that he has not 
performed, & c. D. Sho. 1. | | a 
So, if any of the covenants are in the disjunctive, he ought to ſhew 
which he has performed. Co. Lit. 303. ö. Lut. 581. 10 H. J. 12. . 
R. 2 Cro. 560. Pal. 70. Sav. + 5 
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. So, if che condition be to pay at four days, or within ſix months 


: after each feaſt. Per tuo be Cro. Car. 421. 


And if he does not, it will be bad on a general 3 for the 


court do not know what part is et. R. 1 Leo. 311. D. Cro. 
Zl. 232. Vide paßt. (E 26.) 


. So, if the condition of a bond requires ſeveral things to be done, 


it is not ſufficient to ſay quod performavit omnia, &c. tho? all are in the 


affirmative z but he ought to anſwer ſpecially to every particular men- 
' tioned in the condition. R. 1 Lev. 303. Vide poſt. (2 W 33.) 
So, if an act required by a-covenant is to be done by a ſtranger to 
the covenants: as, if B. covenants that A. and his wife ſhall levy a 
fine. Per melior. opinion. 2 Rol. 159. R. 2 Cro. 559, 560. Dub. 
3 
That A. ſhall render a juſt account. R. So. 1. | 
And it ſhall not be aided by the pe 's replication, that he has 


not perfor med. bid. 
_ So, if a covenant requires an at on record, he ought to ſhew it 


ſpecially. Co. Lit. 303. ö. 
As, if the covenant be that A. ſhall levy a fine. R. 2 Rot. I 59- R. 


2 Cro. 560. R. Pal. 70. 

That the defendant ſhall become nonſuit in all actions by him, he 
muſt ſhew ſpecially that he was nonſuit ; fot it cannot be tres but by 
the record. R. 13 H. 7. 19. b. acc. 10 H. 7. 12. ö. 

So, if the condition be to make a bond, releaſe, Sc. it is not ſuf- 
ficient to ſay that he has done it, without ſhewing it, whereby the 
court may judge whether it be ſufficient. R. Sal. 498. Vide Kit. 
223. 5. Tut. 421. Videpoſl. (2N 13.)—Ante, (E 5.—C 58, Sc.) 

So, if the condition of a bond be to perform ſuch a thing, or pay 
ſuch a ſum, it is not ſufficient to plead payment generally without 
ſhewing how or at what time, ſo that ifſue may be 28 thereon. 
R. 2 Cro. 360. 

If the condition be, chat he ſhall prove a debt paid, it is not 
ſufficient to ſay that 4. and B. proved it, without ſaying how: R. 


Bend. 66. 
So, if it be to perform a will, it is not ſufficient to plead perform- 
ance, without ſhewing the will and how he has performed it. R. 2 Cro. 


360. 2 Bul. 267. | 
If he pleads that a patent became void, he ought to ſhew how. R. 


Skin. 303. 

So, if a condition be to indemnify, plea quod exoneravit is 3 good 
without ſhe wing how. R. 2 Cro. 363. R. 2 Cro. 165. 63 ar. 
pl. 200. D. 2 Co. 4. a. Semb. Lut. 428. R. 2 Cra. El. 1 Me. 857. 
. . Otherwiſe, if he pleads in the negative now damnificat. R. Cre. 
1 634. Mar. Pl. 200. 2 Co. 4. Vide pot. (a W 33.) 

o, if a covenant or condition be for quiet enjoyment, it is not 
ſufficient to plead diſturbance, ne ain how he was diſturbed. 


| Semb. 2 Vent. 278. 
And that it was by an eller title. F. Hob. N, Ent. 120. 


C4 | 
. N it is not bad upon a ſpecial 3 ut. 00 
4 ſhall be aided after verdict. R. 2 Med | 


R 
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(C 26.) When generally.) But where all the covenants are affir- 
mative, it is ſufficient to ſhew performance generally. Co. Lit. 303. b. 
to H. J. 12. 5. Vide poſt. (2 V 13.) _ 5 

So, in debt on a bond to perform covenants in an indenture, it is 
ſufficient to plead performance generally, if they are all in the affir- 
mative. R. Cro. El. 749. 2 Sand. 411. 1 Lev. 303. Dy: 373. a. 

Or, if any are in the negative: but the negative covenants are all 
void and contrary to law; for the court will take notice that thoſe in 
the negative are contrary to law. R. Mo. 856. R. Hob. 13, 

Or, if the negative be but an affirmance of a precedent affirmative 
covenant. 1 Sid. 87. | es | 1 

So, tho' to an affirmative eovenant negative words are added of 
the ſame import. Adm. 1 Sid. 879, : „ 
So, if he covenants that A. ſhall quietly enjoy without interruption, 
and diſcharged and acquitted of all incumbrances, he may plead quod 
performavit generally, tho? it is not ſo well. R. Lut. 608. | 


© So, if a covenant be to make further aſſurance, be it by fine, feoff- 

ment, T9. as ſhall be adviſed, it is ſufficient to plead performavit 

generally, tho? it is not ſo well. R. Lut. 60g.. | 

So, the plaintiff to a plene adminiſtravit preter a debt on a bond may 

| ſay, that the bond was for ſuch a purpoſe and that he has performed 

* without ſaying that this was the whole of. the condition. R. 
„; nn | : | 
So, 2. a covenant is affirmative and comprehends multiplicity 

of matter, to avoid prolixity the defendant may plead performance 

generally, without ſhewing how, and the plaintiff ſhall aſſign a par- 

ticular breach; as, in debt on a bond with a condition to deliver the 


tallow of all beaſts killed by him: it is ſufficient to ſay that he has deli» 


vered all the tallow, c. without ſaying how much he has delivered, 
or how many beaſts he has killed. Cro. El. 749. Vide pot. (2 V 13.) 

So, on a bond to pay all rents received, it is ſufficient to ſay that he 
has paid all, without foying what ſum or how much he has received. 
R. Cro. El. 749. R. 1 Sid. 334. | 


So, on a bond to deliver all evidences, or to affure all his lands. 
Cro. El. 750. OP 25 | 

So, where a man covenants to diſcharge all bonds. R. Cro. EL 916. 

Or, to acquit of all eſcapes, fines, &c. it is good without ſaying 
how. R. Me. 857. | 1 <A 

Or, to indemnify againft the king for all receipts as collector. 
, 5 Os | 
| So, if a man pleads performance generally, when ſome of the cove- 
nants are in the affirmative and others in the negative, it ſhall be aided 
en a general demurrer. R. Cro. El. 232. Vide ante, (E 25.) 

Otherwiſe, if ſome of the covenants are in the disjunCtive ; for the 
court cannot judge what part he has performed. D. Cro. El. 232. 
Vide ante, (E 25.) „ 

And, if he pleads payment or performance generally to the condi- 
tion of a bond, it is not aided on a general demurrer. R. Mar. pl. 
200. R. cont, 1 Lev. 194. „„ 


* 27.) The Form of a Plea in Bar. a 


Every plea in bar muſt begin with the defence. R. Tel. 210. Vide 
for this in Abatement, (I 16.) ns ons: If 


„„ Ap R. 


I fes goes only to pirt, it muſt certain the paft of che decla- 
ration to which it is applied; as, in debt for tent ot | 1 to if 


Tul. 241. 


— 
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. 


the defendant ſays, quoad 20 l., patcel of rent nil debet, and ddes not 


"3 ſhew when the 28 J. was due. R. 1 Sid. 338. 


\ 


In aſumpſt on ſeveral promiſes, if the Mende pleads. quoad all 


except 41. n affump/it, and a tender quoad the 4 7. and does not ſhew 


upon Which promiſe the tender was made, it is thercfore bad. R. 


* 


If the plea admits the cauſe of action, and avoids.it by a diſcharge 


er matter e 55, fache, he mul a) quod plaintiff afionem non, &c. R. 


Cal. 516. 3 4 1 ; R 2 a 0 
But where there was no cauſe of action, he may ſay anerari nom debet. 
Sal. 516. F , ' | 3 0 


 (E 28.) How it ſhall conclude. 


. 26.) To the ation] Every plea ſhall have its proper conclu- 
onclude to the action. Co, 


fon; and therefore a plea in bar ſhall c 
Lit. 303. 5. Vide Abatement, (L 12.) 


But ſometimes a concluſion is aided on a general demurrer 3. 28, if 


it be only informal. D. Hiob. 298. 3117. | 
Or, prays judgment of the writ, where it ſhould be / /erra reſpondue. 
mb. La is ER 


ch, 179. | 1 6 of 
If a plea begins in abatement, and concludes to the action, it ſhall 


be a plea in bar. 800. 4. 


C 29.) T the record.] And if a matter of record be pleaded, it 
ſhall conclude provt pater per recordum: 1 Lev. 21 1. R. 3 Lev. 334+ 


Vide ante, (C 82.) Pf. (O 17.) 
163 


Or, it it concludes to the country, when it ſhould conclude to the 
record. R. 1 Leo. go. | | 1 | 

Or, if it adds matter of fact, and then concludes to the country. 
K. Lift. 1272. ; 


So, if a matter be pleaded proveable only by a record. R. Lut, 


And if it concludes, et hoc paratus eft verificare, when it ought to 
be prout patet per recordum, it is bad. R. Ray. 50. 


If ſeveral records are pleaded, it muſt conclude every one proui patet | 


fer recordum of ſuch court; for, after pleading all, to ſay, prout pat. 
Per recorda predifta, is bad, at leaſt if it does not ſay, prout pat. per 
ſeparal. recorda prædicta. Per two J. 2 Cro. 626. Ne 


But, per ſeparal. recorda is good. R. 1 Ley. 200. 1 Sid. 333. 


But where a general ſtatute is pleaded, there is no need to fay prout 


Patet per recordum; for the judges take notice of it. R. Hard. 335. 


So, if the defendant profer? the record by his plea, he need not ſay 


promt patet, & c. Skin. 520. | | 
[lf matter of record. be pleaded by way of dilatory, if of another 


court, it mult be /#b pede fgilli; it of the Tame court, not. Curwen ve 


Fietther, P. 8 G. Str. 5$20.] © 


[To action on the caſe, if defendant pleads a recovery, and plaintiff 


replies nul tiel record, and concludes with averment, it is good, eſpe- 
cially if it is a record of another tourt; but (Semb.) he may alſo con · 
clude with giving a day to defendant to produce record. Sandford v. 
Regers, H. 33 G. 2. 2 Wil. 113. 8 4 


- 


BER, 
Yet- 


- 
1 


75 
7 


Fett. by the. 4& 5 Ann. 16. no exception ſhall be taken for. 
want of hoe paratns oft verificare-per recordum, or prout patet per recor- 
dum, unleſs ſpecially ſhewn for cauſe of demurrer.. N 
And it was before aided on a general demurrer; for the party might 
ſay, nul tiel record, notwithſtanding the omiſſion. 1 t 
So, it is not neceſſary to conclude prout patet per recordum, where 
the plea is in the negative. Sal. 5 20. Vide poſl. (E 33. | 
When it ſhall conclude to the country, vide pot. (E 32.) 


1 E 30.) Special Concluſion. 1 a 
(E 30.) Ei fic.] If a plea does not avoid the plaintiff's demand 
but by argument, there ought to be a ſpecial concluſion: as, in'a ſcire 
acias for the arrears of an annuity againſt a parſon, if the defendant 
pleads that he has reſigned, it is not good, without ſaying, et fic not 
parſon. Kir. 214. b. 220. b. „ > 
So, in debt for rent, or upon a contraQt, if the defendant pleads 
payment in the ſame county, it is not good without concluding, et fic 
ml debet. Kit. 220. Fe „„ Oy oe 5 
. So, in debt on a bond, if the defendant pleads ſpecial matter, which 

proves the bond to be void, he ought to conclude, et fic non eft factum: 
as, if he pleads raſure or interlineation. Bid. | 1 a 


That the obligor was a feme- covert, & c. Kit. 220. ö5ßBß. 
That the defendant is unlearned, and it was read in other form. 
Mie. nas. ee en, wil cs, 5 * . 


But if the ſpecial matter of the plea be a ſuſkcient bar, there is 
no need to ſay er ſe: as, in debt for rent, payment, nr by diſ- 
treſs, in another county, is ſufficient, without concludiAg # Fe nil deber. 
Bil. 5 | N 
- So, if the defendant acknowledges the deed, and pleads a plea t N 
avoid it, he cannot conclude et fic non eff faftum : as, if he pleads _ 
dureſs, N age, Cc. he cannot conclude er fic non off factum. Kit, 
220. a. 0. ' TR 
If a plea concludes with er fic, & c. in the affirmative, this does not 
- waive the ſpecial matter. Co. Lit. 403.6. heck N 
As, if he pleads ſpecially that A. was born between F and his. 
wife before their marriage, et ſc a baſtard. Pl. Com. 14. 53. 
In formedon, if the tenant pleads ne dona, to which the plaintiff. 
replies, recovery in value by reaſon of a warrantry, et iI int dana. PI. 
om. 15.6. | | | 1 "ae BY 
So, if he pleads ſpecial matter, and concludes with (er fr) on the 
general iſſue, this does not waive the ſpecial matter ; as, if he pleads 
unearned, and read in other form, & c. Er fic non eft fatum. Ibid. 
But generally, where the concluſion (ef fic) goes to the point of 
the writ or action, the ſpecial matter is waived. Co. Lit. 303. 6. 
Or, if a plea concludes with (et /c) in the negative. Co. Lit. 
303-6. Pl. C. hf ts Kh | 


(E 31.) Que oft cadem.] So, in treſpaſs, if the defendant juſtifies 
dhe creſpaſs in another place, or at another day, he ought to con- 
elude ahich ir the ſame treſpaſe. | R. 1 Bul. 138. 9 H. 6. 30. a. 
So, in conſpiracy, if the defendant juſtifies, he ought to conclude 
that it is the ſame conſpiracy. Lin 237. . 
Mot. V. 25 . 0 


— 


6 
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3io, in an action for an eſcape in London, if the defendant juſtifies 
by a re- taking on freſh ſuit in Surry, which is the ſame eſcape, it is 
good. Latch, 201. Ee Re ET WV 
So, in quare impedit on an avoidance by deprivation, if the de- 
fendant pleads a deprivation, after which the church lapſed, Ec. he 
ougght to conclude, 20 ich ig the ſame deprivation. Dy. 293. a. 
= 50, in treſpaſs and impriſonment till he paid 10s. if the defendant 
juſtißes till payment of 1 17. Skin. 6%ù yum. 
If the defendant juſtifies in another place and ſays, which is the 
fame, &c. it will be good, where the place is not material, without a 
traverſe. ' R. Cro. El. 667. X 1. „ : 
And if the defendant juſtifies upon another day, and concludes 
which is the ſame, &c. when the day is not material, it is good without 
a traverſe of the day. R. 1 Lev. 241. R. Cre. Car. 228. R. Lut. 
1457. Semb. 2 Jon. 146. R. Sal. 641. „ | 
And, if he adds a traverſe, which is defective, it does not preju- 
dice. Sal. 641, 2- . es a = 
But, if he juſtifies at the ſame day, and in the ſame place, he need 
not ſay which is 2 „ Loot molt ab.” 
So, if the defendant does not juſtiſy the treſpaſs, but only excuſcs 
himſelf, he ought not to ſay which ig the ſame. | EE - 
So, in treſpaſs for falſe impriſonment, if the defendant pleads that 
he brought the plaintiff to S. with his conſent, he cannot ſay wih is 
the ſame impriſonment; for it is no impriſonment if it be not againſt his 
will. Kit. 237, . 18 | | 
Or, .if he pleads that he adviſed 4., being in fear of his life from 
the plaintiff, to go to a juſtice of peace for-a warrant, and by ſuck - 
warrant he was arreſted, he cannot ſay which is the ſame, &c. for 
' he was not impriſoned by the defendant, but by A. R. 12 H. J. 
, 3 | „ 792905 f 
So if the defendant, in debt upon a hond, pleads per minas, if the 
plaintiff replies that he ſaid, if 7he.defencant would not give him a bond 
for the rent due he would ſue him; he ought not to ſay, which is the 
ſame menace; for it is not a menace, but lawful. ' Kit. 237..b. _ 
So, in maintenance, if the defendant ſays that he feed counſel, 
he cannot ſay, which is the ſame, &c. for this is no maintenance. 
So, in treſpaſs for an aſſault, battery, and wounding, if the de- 
fendant juſtifies a taking by a warrant, which is the ſame aſſault, 
battery and wounding, it is not good; for this does not go to the 
wounding. 21 H. 7. 39- Vide pat. (3 M 1s.) 195 
In treſpaſs for an aſſault and impritonment, it is not ſufficient to 
ſay that the defendant ſhewed the plaintiff to an officer who had 
roceſs againſt him, who thereupon arreſted him, without ſaying that 
e requeſted the officer to arreſt; for, without ſuch requeſt, it is no 
conteſbon of the impriſonment. R. 4. Ed. a. 36 a. © : 
In treſpaſs for taking and carrying away his goods, if the deſendant 
juſtifies a taking in execution and removal, which is the ſame, it is no 
anſwer to the carrying away, without ſaying to what place they were- 
removed, and where left. R. Lut. 1486. / | 
So, a plea, which is a general bar, ſhall conclude to the action 
generally: as, zine with proclamations. R. Dal. 68. FI 
| A 5 
£ 4% F Ls 


- 
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| But where the matter of the plea is a bar only by efoppel, he ought 
to rely on the e/foppel ; for it is a ſpecial concluſion between the 
| parties; as, if he pleads a collateral warranty. Dal. 68. | 
(E. 32.) When it ſhall conclude to the Country, _ | 
When there is a complete iſſue between the parties, ug. 4 direct 
negative and affirmative, the plea ſhall conclude to the country: as, 
in aſſumꝑſit, if the plaintiff declares upon a ſubmiſſion to an award, 
and that ſuch an award was made, and that the defendant has not 
performed it; if the defendant — no ſuch award, he ought to 
conclude to the country. R. 2. Sand. 337. 1 5 
So, if the plaintiff alleges that the award was tendred to the 
parties, c. and the defendant anſwers, that it was not tendred made 
et forma, he ought to conclude to the country. K. 2. Sund. 190. 
Lut. 528. | Oz | i 
805 in debt on a bond, with a condition to pay all expences, if the 
defendant pleads that he paid all, and the plaintiff replies, that he 
has not paid, he ought to conclude to the country. R. Ray. 9g. 
| So, if the defendant” pleads, plene adminiſtrgvit, and the plaintiff 
replies, afſets at the time of the original, he ought to conclude to the 
country. Semb. Lad. ror. N. T. 1 %% ;?74““u 7 ER g 
So, if the plaintiff in an audita querela alleges tender at the day, 
and no one ready to receive, and the defendant pleads, ready, and 
traverſes the tender, it is bad; for he ought to conclude to the 
country; for he ſhould have been ready to receive at the day, he- 
ther it was tendred or not. R. 2 Cre. 14. | | RO 
| W the payment by a defeaſance ought to be to a ſtranger, 
2 Cro. 14. 1 | | | 
So, in trover for ſelling a chain of gold, and converting the money 
to - own uſe, if Go defendant pleads non . Re 1 _ 20. . 
o, in aſſumꝑſit, for payment of money at ſuch a day, i pleads 
hot ud Bo . 4a rds. e Of # 
' So, in covenant, if the plaintiff aſſigns the breach, quad non ſolvity 
&c. and the defendant pleads, quod ſalvit. R. Carth. 88. 5 
80, he ought to conclude to the country, tho matter of record be / 
mentioned in the plea: as, if it be alleged that the plaintiff , pro- 
cured letters patent, and he ſays that he did not procure; ſor the 
procurement is the principal thing. R. 3 Mod. 79. 
{Plea of bankruptcy ought to conclude to the country. Gery v. 1 
| Bayley, M. 7 G. Mer v. Williams, Fuller v. Byng, C. B. T. 3 6. , 
Fort. 334. Barnes 330.] | | 5 | 
ö [If to covenant by an executor, defendant pleads another executor, 
| who has proved, adminiſtered, and is living, plaintiff's replication ſhall 
N conclude to the country. Millint v. Brown, H. 18 G. 2, Str. 1220.] 
0 Bond that H. on thirty days' demand in writing, ſhould account 
and pay z breach aſſigned, that A. did not account im thirty days after 
+ demand in writing; pleas, iſt. no demand; ad. (proteſting no de» 
mand, &c.) that J. did account and pay; replication, that a demand 
in writing was made on a day, (naming it,) and no account by A.; 
this concludes well to the country. Trapaud v. Mercer, T. 33 C 34 


* 


1 G6. 2. 2 B. M. 1022. | . Lars 
[As, a replication denying the whole ſubſtance of a plea of the 


= Har. 23 H. 6. c. 9. ought to conclude to the country; and it on- 
| ; | Dd2- Fo ', cludes 


„„ PLEADER, 


Aue ah n eeridcntiong; & is bad on ſpecial demurter. Eos w. 
M italer, B. R. H. 1g G. 3. Daug. 94. 
So, if the defentint pleads a fact merely in the negative, he ought. 
to conclude to the country ; for a negative cannot be averred. 
So, if a plea coneludes with a ſpecial negative to the affirmative in 
the declaration: as, in debt on a bond, if he pleads a ſpecial un of 
 faftum, ns, a delivery as an eſcrow, &. 1. Sal. 274. | 
But when a plea may have an anſwer to it, it ſhall not als to 
the;couvtry:; as, if, the defendant pleads the : ftatute;of limitations, 
aud the plaintiff ſhews another original ſued out, he ſhall not con- 
clude to the country; for he cannot take away the deſendant's liberty 
af 1 5 R. Lui. 101. K. 4 A1 376. Vide Action or 


* N =: 4 pleads Go enemy, and the plainti® replies horn | 

at London and no alien. R. 4 Med. 285. 

I plaintiff replies, not an attorney, he muſt not conclude to the 
county. Barkenv. atorgſt, M. 9 G. Str. 532: 

. So, where there is not a direct negative and Amade, de: wok 
not conclude to the country; as, if an avowant ſays an office-was 
granted to ſuch perſon or perſons as the biſhop pteaſed, and the 

\ neon york in bar, that 1 it was granted aa to one. R. 10. Co. 


39+ 
} i the plaini® ſays. that the defendant received bd. fon which he 


_ = | did: not account, the defendant pleads that he accounted mods * 

14 vizi that he Was roblied of ity and bare notiert to A plaintiff, | K. 2 

s 1 : Lev. 5 6 

And if a plea does not conclude to che — when ie. 

is error. KR, Tel. 58. e 
Alſo, if a plea does not 5 to the country w ben it 2 1 

is bad on 2 general demurrer.. R. 2 Sond. 100. Senib. ES 94.98. 


R. Cro. Car. 164. R. Sho. 70. | Iv BEES” 
Yer it was ſhewn for cauſe of ene 2 Saad 38 \: * — 
And it ſeems, to be only form, and not bad on a a para dur, 2 

rer. Per Hale, x Kent. 240. . 
Hut it is bad on a ſpecial demurrer. N. Links 1 f wie ao 4 | 


So, if a plea concludes to the country, when it qught not, it is bac. 
R. on een Lut. 101. 1272. R. 1 Sid. 215. 

Yet, if the other party joins iſſue, and a verdict is oleh, it 
is aided by the /. 32 H. 8. R. 2 Cre. bs 599. 25 Cro. Car. 37 7: 
K. 1 Sid. 341. 175 | 


6. 33.) When it al be averred. 


All pleas i in the affirmative ought to be averred by: et hoc rang 
| / verificare. Co. Lit. 303. a. 11 
So, ought a replication. Cro. El. 286. 
- 80, pleas in abatement. R. 1 Vent. 264. E. Lak KEE 
So, à plea to an Engliſh bill in the Excheguer. Hard. 160. 
So, a frayerſe of a particular matter abſque hoc, & e. a8 0 to con: 
clade with. an averment, et hyc paratus e&ft veri ificare, 1 Sal. 4 R. 
5 * 205. e 
- "Yet, where ab/que hoc compriſes all the matter of the plea, 
as alſſue tali cauſa does, it way conclude to the country. R. 1 Sal. 4 
Ef aggit is pleaded, it ſhall conclude, et hoc parat. F verificarts 
| Baxter v. Deuglas, H. 8 G. Fort. 334-5 [50, 


\ 


\ 


| 


parat, &c. Bunb. 331. 


[[f plaintiff in his replication diſcloſes new matter, t ejoinder | 


muſt anſwer it; and conclude” with averment. 


, 
» 


- conditioned that A. ſhould not run Say orig ge ehticeſhip ; 


for five only; it muſt conclude with averment. Long v. Tackfin, | NM. 


0 Harl 


portunity of anſwering it. File vad v. Popplewell, P. 30 G. 2. 
llt, to an action by a ſheriff againſt a bailiff's ſurety, on a bond for 


the performance of an indenture of covenant, to execute all wifrants, 


and to pay over all money received by him; a plea of performance 


generally be put in; and the replication ſtate a particular warrafit,* to 


the ſaid balliff, and that he neglected to return it, the plaintiff muſt 
conclude with an avernrent. Cotop. 567 5..]]/ 
80, if to 2/1. fa. againſt bail the defendants plead that the prin-' 
cipal died before the return of any ca. /a. and the replication ſtate a 
purticular cn. fa. and that the principal was alive at the return of that 
ca. fa, it ought to conclude with an averment. Dang. 58. 2 T.R-$56.] 
[And it is a general*rule that wherever new matter is inttoduced, 
the plea, r. mult conclude with an averment, hecauſe the other party 


muſt have an opportunity of anſwering it. Dag. 60. 2 K. 576. 


lt is alſo a general rule that where the plaintiff ſelets onè out of 
ſeveral facts in the plea, he may traverſe that dhe and conclude with 
a verification: but where a replication denies the whole ſubſtance of 
the plea, the concluſion may be to the country. Dong. 436. 2 T. R. 
439.) S AAA oA 
| [Yet there are exceptions introduced by practice, where the coiielu- 
flon is good either a if n 
If the plea is, that /: did pay all he received, and the replication 


nartows'it to a particular ſum, that he did receive 14000. Which he 


did not pay, it ſhall eonclude with averment. Cornwallis v. Savery, 
P. 32 G. 2. 2 B. M. 772.3 Detern A 3004 3/144 ee e e e 
But pleas in the negative need not be averred. Co. Lit. 30g. a. 
As, in aſſumpſit by an attorney for fees, if the defendant pleads, 10 
bill delivered under his hand purſuant to the ſtatute 3 Fac: there is no 
need of an averment. R. Sb. 3 ) 8 
So, to a ſcire facias upon a recognizance againſt bail; if the defend- 
ant pleads that the judgment is pending and not decermined, he need 
not ſay pront patet per recordum. N. Sl 5220. 


- 


So, an avowry need not be averred ; for it is in the nature of a - 


count. Co. Lit. og. a. R. Pl. Com. 34 2. 4. 163. 6. Vide autre, (C 55 9 
N F | ; 


„ 


* 

' So 
. 
SW 
n 


NEAERA ; 8 


need not be averred; for tis not werte | 
"Spar : 


plaintiff * to ig iſſue or demur. Kit. 219. 5. 


Se, a challenge of an arra need not be averred 27 H. B. 13. 6 


So, à demurrer need not be averred, et boc paratus.' K. 1 Les. 24. 
1 = record need not be averred. Olin v. Knott, M. 9 G. 2. 


r Plant + in : treſpaſs = taking trees, juſtifies under x licence 


and avers the trees were uſed for gates, &c. and replication traverſes 
the licence, , proteſting the trees were not uſed for gates, it may con- | 


clude to the ys = not with werden. Robinſon v. Raley, P. 
30 G. 2. 18. M. 3 s 

Default or SS Y an averment in the concluſion of 2 plea, is 
but form, and does not prejudice on a general demurrer. R. Lut. 
16. Cont. Jan. 406. R. u. Lut. 1466, Semb. acc. 1 Vent. 240. R. 
acc. Skin. 340. 


And now, by the PB. 4 & 5 Ann. 16. no — ſhall be taken 


for want of averment by et hoc paratus ef verificare, unleſs * *. 


cauſe of demurrer. 
But i it is bad on a ſpecial « demurrer. R. Lat. 21, bas 


(E 34.) Mult be triable. 


v ea ought to be triable. Co. Lit. 303. b. 

2 er p pra i muſt conſiſt of matter of Soo which i is determin- 
dle by the court; or matter of record, which is triable by the 
record; or matter of fact, which is triable by the country. 9 Co. 24. 5. 
| And if fact is complicated with matter of law, fo that it cannot he 
tried by the court, or jury, the plea is bad: as, if the defendant pleads 
that A. licite gaviſus fuit bona felon., it will be bad, for the jury can- 
not determine whether he lawfully enjoyed, nor the court whether 
he enjoyed. R. 9 Co. 25. 4. 

[And therefore, that defendant was always ready to pay, (without 
27745 tender,) is bad. French v. Watſon, 7 30 & 31 G. 2. 
2 74-] 

So, if the condition of a bond be, that he will ew a ſufficient 
diſcharge of an N it is bad, if he pleads that he ſhewed a ſuf- 
- ficient diſcharge; for the jury cannot try whether it is ſuſſieient, but 


he onght to ſhew what diſcharge he gave, aud the court will Judge 


4 it be ſufficient. 9 Co. 25. a. 

But where the effect of the words repreſents a matter triable, it is 
ſufficient, tho* according to the letter it is not triable: as, in cove · 
. yant} for enjoyment free from arrears of rent: plea, that he de- 


lixered money to the plaintilf ea intentione that he ſhould diſcharge the 


_ arrears, will be good, tho? the intent is not triable; for it is Tanta- 
mount as if he had 4 that he delivered ad Hlaudun. R. 4 Mad. 249. 


(E 35.) Form of Pleading. 


(E 35.) When ſeveral defendants, bce.] If there are ſeveral "FEOY 
ants, they may join in a plea. Sal. 456, 
Or, may plead ſeverally. Bid. 


If they ſever in plea, the plaintiff may enter a non proc again | 


2 " wy time before the record is ſent down to the aſhzes. R. 
3 in — if defendants ſever in pleading ; one pleads to iſſue, 


and 


«ao Sd oo aa a.co 


— 


i WAY d * # R. * | . 
PLEADER. 407 


| and there is judgment againſt him 3 the other pleads bankruptcy, and _ 
judgm ; aQion againſt 


plaintiff enters nol/e proſequi : this does not deſtroy the 
the firſt. Noke v. Ingham, P. 18 G. 2. Wil/. 89.] _ F 
If the defendants join in the plea, and it is in the ſingular number, 


it will be bad. R. Lut. 1531. e 
And this on a general as well as a ſpecial demurrer. Semb. Lui. 


1 1. * *g | wy ge „„ JE . 
*if the defendants plead ſeverally, the plaintiff may. demur to one 
and join iſſue on the other. Cro. Car. 233. 
And may afterwards enter a nolle proſequi on the demurrer, and pro- 
ceed on the other. DIe. „„ 
Or, if ſeveral iſſues are joined, he may enter a nolle proſequi'as to 

one, before judgment or after. Bid. „ 
 The' they are charged jointly, Bid. . ; 
he 7 ** he ought to 

Wenty oaks, t 


i 


If the defendant pleads to a general demand or cl 
_ anſwer to every part: as, in waſte for cutting down oaks, the 


defendanc ought to ſay that he did not cut down thetn'or any of them. 


Cro. El. 84. 2 | | VW 
But if a collateral iſſue be tendred, it is ſufficient to anſwer in the 


words of the plaintiff: as, in account, if the plaintiff charges that 


— 


the defendant received 100 l. ad computandum, and the defendant ſays 


that he expended the ſaid 100 J. it is ſufficient to ſay that he did 
not expend the 100 J. without ſaying nec aliguem partem inde, tho? if 
he expended part he ought to be allowed it. Bie. wel 


[In treſpaſs againſt two, if one ſuffers judgment to go by default, ö 


and the other juſtifies for a diſtreſs for rent, and licence from the 
plaintiff to ſell, and a verdict for defendant, judgment ſhall be arreſted 
as againſt the other. Biggs v. Bonger, M. 11 G. 2. Ld. Raym. 1372, 
Str. 610.) 5 ka - 4+ 8 0 . : 8 1 8 po 


CL. 


Ill an entire ple is bad in part, it is bad for the whole: as, in treſ- 

paſs if the defendant juſtifies, as ſervant to B., his entry to take care 
of the cattle there, and does not ſay that he put the cattle there, this 
is a goed juſtification of his entry, but is not.a juſtification with 
cattle, for if he did not put them there, he is not guilty, and then 


he cannot juſtify; and the plea being bad in part is bad for the whole, | 


R. 1 Sand. 28. Vide poſt. (F 25.) 


In aſſumpſit on ſeveral promiſes, if the defendant pleads the ſtatute 
of limitations, Which is a bad plea as to one count, where the action 
o the other count, it will 


does not ariſe upon the promiſe, but not as t 
be bad for the whole. R. 1 Lev. 838. 32 

In debt againſt an executor or adminiſtrator, if the defendant pleads 
ſeveral judgments and 0 afſets ultra; if the plea is bad as to one of 
the judgments, it will be bad for the whole: as, if one of the judp- 
ments was againſt the teſtator and B., and he does not ſhew that the 
1 * ſurrived, for otherwiſe he ſhall not be charged with it. R. 
2 Sand. ro, © ot Fes 9087 Moat Ce 
In covenant and ſeveral breaches, if defendant pleads our rin 

bar, which is a bar for one breach, and not for the others, it will be 
bad for the whole, R. Lut. 5 1. | | 

If an 28 puts in court a plea notoriouſly falſe for delay, it will 


be a breach of his © ath, for which he may be fined. Sal. 515, 
WE | D d 4 1 5 But 


{E 36.) Plea bad in Part is bad for the Whole. 


4 


— .— —ͤ—0 


of j 
4 


I een 


But an attorney is en N his plea, der where it 01 
* Bal. 525. 0 REP eit: N 5 


. Tas BEE 6 37) Akane Gal b be aided.” 
R 37. ) 25 le. Tae A bad bar may be. W. 25 155 * — 


tion: as, if the defendant in aſſize pleads a feoffment upon condi- 

tion, and med the condition broken, without, ſbewing, the deed, 

| ii th N replies, that after the feoffment aud 

im, this 998 on in the, replication aids the 
ide ante, (Clind, »:ts n 

1 i che phie replies, that befor entry the de cudant dee 


1 


So, In debt on a bond to make © an, eſtate t to "4: 8 defendant 


2 * i er 


pleads, thatrhe, enfeaſfed angther, to the uſe of A., Which i s not Fit | 


without t ſhewing. at, A. was a party or had the. deed, 25 yet 
22 replies, f at-1 e did not enfeolf, this aids the : bar....R neo Gr 


- 790, if on 2 bond to accept a leaſe on requeſt, the 3 NE 


von requ;feuit, the plaintiff replies that he tendred a eaſe withqut ſay- 
6 47 what Ja nds, and Wo 3 is. Javed on wy ee aids te 


89, 10 te WE dank 2 N a e without ſa in ng prot Pater 


434 af 


taudulent. R, 3 Lev. 311. 
So, if the plaintiff by his replication ſhews that he . no cauſe of 


action, there ſnall be jndgwent for the deſendant, tho' the bar is de- 
fective; for the court will judge on the whole record: as, in eſcape. 


ut Landes, the defendant pleads a retaking upon freſh ſuit-at State, 
the plaintiff replies that he was out of his view before the retaking 3 
this-admits the retaking on freſh ſuit, and then he ſhall not have an 
aQtion for an eſcape; tho' retaking at another place would be a bad 
plea on a demurrer,,. X. 3 Co..52. b. 


„But a bar, which wants ſubſtance, cannot be aided by a replication | 


. 8 Co. 120. 6. 

As, if the defendant pleads an agreement, and does not they a 

ſatisfaction, if the replication denies the agreement, this does not aid 
the bar. Kit, 237.6. _ 
[On demurrer, the court looks for the firſt fault; therefore, if to 
debt on bond deſendant pleads payment before the day, it is 5, made 
good by plaintiff's: * and e, en. e 3 G. 
te 00 1: _— Ab 


(E 38.) By verdic . So, a bad bar or 1 cannot be aided 


by a verdiQ : as, if the defendant preſcribes for a common and juſti- 
fies utend. communia predifla, but does not ſhew'that the cattle were 


levant and couchant,, or put therein at a proper time z this ſhall/be in- 


tended aſter 2 verdict for the preſcription... R. Cro. El. 456.) K. 
2 Cro. 44. Vide ame, (C 87.) 


Un preſcribing as n as ppartenans 6 to a 238 it ſhall be 


underſtood, 


is replication ſays th 3 — 4 is 


5 Saab | 409 


ungderſtocdg after a verdictꝭ hat land wis included in che. r nieſ- 
'  fuage.. Soholer yo-Hargeiuvery B. R. A. 33 Gen 3. f. La 48. lug 


If the defendant fs as aſſignee of a reverſion for rent:ihiavreary 
and dr is upon — near, and. it. is found fo;! the: defect of 


artornment to the grant in revetſion ſhall be aided. R. 2 Lev-a 3A | 
So, if the defendant pleads an inſufficient'plea, ' wherean iſſus is 


joined, and a verdict far the plaintiff, no advantage ſnall be tadben 4 
by the defendant of his bad pleading. R. 5 Mod. 227. Fide Amend- 35 4 
ment (P). "a FE 
[So, in replevin, a plea preſcription 1 common in a que eftate | 
is good after ver iQ the it” be nat"in expres terms 4 d thitithe 
| r _ = eſtate have uſed it from Hime Wr N Ua v. 
= E. ay Geo!'y. 3 7 6 R. £47 Jes: col 38 0 


77 21 Ut di 443 10 veb bidde dal o 
the" flatute jcofails]: Bye l 8/2/6738. 'imiſpri- 
| Gon pre he pf jo by the. 327 H. 8. 3 
lack of colour, inſuffietent pleading or other-defuult of the patey land 
by the . 16 1 Car 1. 8. defect in fetm; miſtake of name; Win, 
or time, or other matter o like nathre!' nt! b againſt the get 
the ſuit or w Hereby ifſtic vr triul is ahead in be amended. Vide T 
Amentlinent K 2.— L 2. M). nne ee ed el Ba 
[But no ſubſtance is within any of the NintorewdFjcofults, - 7 B. 
ter J. Mard v. Honey tobt, B. N. Hi 19 Gta! g Dugi. GJ,?᷑ẽ y 0% 
What ſhall be à miſpriſion or defect in form, ville Amendment, 
eo Ty r. W). T5. T2978 eee 4 penny 41 z et esl 
Aſter a plea delivered and before entry en the record, it may be 
amended on notiee and payment - _ "Ps. Ng. 199 Bal. Jo. | 
Tho' it be three times after. Pr. Reg. 408, 2 5 
So; a defendant before-ifſue or 2 may waive a ſprout pra, 
and take the. general iſſue." Salk. 5 15. | 
| Not, afcer 2 rule. to re 5 or —— to his ples 
Bid. D 101 
And there ſhall = ebe a rule for a | peremptory plea. on — rules i 
are expired. Call 5 Nun. N E 9H 31 7 
(If defendant — ail 4 16 lebt on bend for perſotnuues of 
covenants, the court will permit him to waivé His er joinder 
in demurrer, and to plead performance, on putting plaintiff in as 
- good condition as if he had eve right at fete. HerbepPv. _ 
1 16 G. 2. Str. 1181. ] Wars (ah 317 
80, if a deelarution be binended r gere plex imay be al- 
tered, Pr. Rig. geg. b. oraded . 
80, a plea muy be 1 * by: the conſent of the plaintiff's ntcorny, 
without 9 — PM NN j l bt 261 bo b niglts ws 
Or, if the attorney with 'not donſent, vy rale of court on motion, 
if it be no pre} udice to the plaintiff, Bid. 
r But af 5 Wend is ens on 1 A be amended. Pr. 
20% | 


* 


(E 40) e 7 ls a. 


2 mode. ought to be delivered to the plaintiffs'attarhey or cletk. 
Or, if he i is not Wenn or reſale to accept it, it ma be left i in 

che 'Ptothonotary's office. C. Art 297. F. N 18. 15 
In 


anz. : 


"oy 


md tho looks — 40. — (Run) y/be be 

—— it nb deere unde the hand of a er. 

W C. Att. 40. it t 
F fol. . wo 


II Y R 
* o . 


(E 41.) At what Time, 


li the defendant has not an imparlance, he ow plead the lane 
* within 14 days after. C, Att. ag | | 
Or, at leaſt, if the plaintiff gives a rule to Fart he maſt plead 

before the efſoin day of the next term, Mod. Ca. 22. 

833, if there he an imparlance, he mat None. within four days wer 

e ng of the next term. 


recs de bens ofſe is: neceſſary 1 10 take advantage of the term, 


| if, the writ. is of the ſirſt or ſecond return, where defendant is to Pkad 


without unparlance; but not otherwiſe. /, Berner, 91. 
f 4 declaration be deliyered before the eſſoign · day 5 the term 
after the proceſs is returnable, and rule Siren the next term, he muſt 

and plead before the rule expires, 115 4 5 Mints 7-471 
. So; he has the whole term to plead inpbutement../ Sal 818. 
Every plea in abatement muſt be. pleaded, before = rule for 
pleading is out, and cannot be pleaded after an imparlance; uvleſs 
the declaration be delivered ſo late in term that the deſendant is not 
dound to plead to it in that term, or be delivered after term; in both 
| which cafes the defendant may, within four days inclufiye of the 
ada Half plead any plea in abatement, as of the preceding 
term. By Buller J. Jennings, v. e . R. T. 26 Geo. 3. 
1 I R. 278. ; 
{The four days allowed. for pleadin 3 in > abatement are beth elta 
Bid. 
rl 4s declaration i is Jelitered without notice to lend, GE n 
notice in writing is given to defendant (living above 40 miles from 
| London) to plead i in right days,. it ino, 0 . 2.6. 3 RY 


1371 
{ln country cauſes, defendant living above. 20 mille from London, 
| has = days to plead. Barnes, 244.) 

If a deelaration be delivered to bende in lien vpon the /. 
4 is 5 VW. M. 21. before Menſ. Paſch. or Croft. Animar., in Lone 
don os Migdleſex, or 40 miles diſtance, he muſt . two days before 

the efloin day of the next term. Yide antes (B 5.—C 4.) 

ou 322 852 diſtant, he as rn o the, nent en | Vide an 

4D 2 | 
\ f the defendant 2 


7 


lt declaration is delivered to a priſoner laſt day but one of term, 
oy plead two — before the in of next term. Barnes, 224.1 
[Where a defendant (a- priſoner) pleads at an earlier time than by 
the rules of the court he is compellable to do, he muſt give 
notice of having filed a plea, Thomas v. Prichard, B. R. N. 3a Gn. 3. 
4 7 664. | | 165 #00420 $10 ca, 2 flo thy 
[Where the plea is regular in point of time, no ſuch notice is ne- 
ceſfary.  Ruſholm v. Chapman, B. R. M. 34 Geo. 3. 5 T. R. 473˙1 
If the defendant be an officer of the caurt, he muſt plead within 
eight days aſter the bill filed and rule giyen. e A . 


And the rule may be given the day of the filing of che 
517. | . e 5 
Fend Sundays, &c, are counted. Bid. in „f eee 2 
[Sundays are counted, unleſs they arę the firſt or the laſt day if 
the rule is given on Sunday, it is void; if it expires on de- 
fendant has all next day to plead. Anon. E, 4 C. Sir. 66. 
{Sunday is included in matters in pats 5 as, notice of trial 5 but not 
in matters in court; as, in pleading.” Prefer.v. Winſton, T. 1722, 
Bunb. 11 . 1th i h t „„einen 
And, a are not eight days within the term, he muſt, plead in 
aur. Rall ., wa ro 10) fog 45. 5 ou bh ans 
[Defendant ſhall not now be obliged to plead ſooner upon a ſpecial 
| 2 by original, than upon a /atitat ; tho farmerly it was otherwiſe. 
YWyE . Savage, H. 12 G. Str. 684.] : 1% ro globe omit les: 
[Formerly the rules to plead ran for eight days, and the four firſk 
anly were . for pleas in abatement; but pleas in chief were 
ſufſicient, if they came in before judgment ſigned. In Tin. 6 G. 2. 
the time of pleading was ſhortened to four days, and no proviſion far 
any diſtinction between the two ſorts of pleas; but this does not en- 
large the time as to pleas in abatement, which muſt ſtill come in 
within the four days, and cannot be received after, - Lang v. Miller, 
T. 16 G. 2. Str. 1192. Wilſ. 23. Anderſon v. Baddiſlade, P. 20 G. 2. 
Str. 1268.) | | | 1 EN 
If the plaintiff do not demand a plea, the defendant may plead in 
bar ofter the expiration of the four days, but he cannot plead in 
ement after the four days, tho' no demand made; and if he does, 
the 22 may ſign judgment. 1 T. R. 689. 29 MIS: 
[So, he may lign judgment at any time after twenty-four hours from 
the time of the plea demanded, Id. 454.] — - „„ 
[ln C. P. the plaintiff may ſign judgment at the opening of the 
office in the aſternoqa of the day after the time to plead has expired. 
Kay v. M bitebeau, C. P. B. 32 Geo. 3. 2 H. Bl. 35. ] 15 , 
| [But where. a plea in abatement is not merely dilatory, but goes to 
the merits of the cauſe, the court will allow the defendant a longer 
time than the four days to offer ſuch a plea, in the ſame manner as 
they „ a tender after a ſpecial imparlance. By Ld. Kenyon 
C. J. Milner v. Milnes, B. R. E. 30 Geo. 3. 3 T. R. 632.) 
[if eyer is not delivered in time, defendant has as many days to 
plead after the rules are out as he had when he demanded cyer. Powel 
v. Guy, T. 17 G. Str. 705.] we ; BH” | 
| [Defendant has as long time to plead after oyer given, as he had 
| When cher demanded. Barnes, 238.) | | 
{Aud the party who is to give oyer of a deed is allowed two _ 
| | | or 


- 
* 


| lor that-purpoſe, — excuſe F. = "AY 
B. R. T. 25 Be. 3 1 N. R. 140-0000 2 

A The court will grant time to plead;/if deferidant i is ts a1 of« pally 

26 not to be able 40 ſpeak or write, on condition that he de nothing 

to prejudice plaintiff; dut; If it continues long, there muſt be a com- 


miſhon out of Chancery to take bim into 1 Jaber v. S * 
111 | 


Ms Toy 510; 2. B. R. H. 5 e 

Ln EN that defenda dobs 6 not” know plaintif; a0 1 
ind lis attotney, whoſe. nume is net on the roll of attornies, the 
court will ſtay — All notice here plaintiff lives ; and fix- 
ing the · rule im t 


B. R. H. 179. | | 
Uf 3 is abroad, and lis attorney dead, on notice to bail, 


court will order that demand of plea in the office hall'be ſoMcient. 
; Barnet; 307 9 2 g 1 11 + 140) 7 e 4 DLLs 
. [The cbt «cannot ſtay-proveedings/! FR debt on bean bechuſe. it 
; was agreed not to be made uſe of but on bertain neee | "Dol. 
e Large Pig G. . NR. H. 240) N 
On an — ep if the defendant be brought up by a ei l. 
mut pleach ian. Rei Nad 215. Vide Information, (D. 5.) 
So, if he comes in of ar, or by recognizance, or is rr D. 
Bad. NE bee oo | 


- "By the . 15 c e ede brought up by Ain nan 5 | 
ſerved with a declaration at the bar; and no by the ,. 4 e 


1. 21. Andi 9 3. . a priſoner ſerved with-a declaration i in 


gol; Rall a — lead | otherwiſe, on rule given to be out in 
eight! days at A bett after delivery of ' the declaration and athdavit of 


en delivery, plaintiff may ſign judgment. Vide ante; (C 4.) 
Rule hi 
the time when, and to God the delivery was. 

And judgment ſhall not be ſigned before — an aſſdavir be 
produced 5 the prothenotarys and a certificate that there is hs Pups 
pearange entred. 

(It à plea be filed before the bail are perfeQed, it is 4 dall tad 
does not become à good plea by perfecting the bait aſterwards. Venn 
v. Calvi B. R. H. 32 G. 3. 4 T. R. 578. e n any 

1 T. R. 635. Smithy. "Painter, 2 T. R. 719. I. 23 
; FA judge at his chambets; in vacation- time, may: make an ** 
that defendant ſhall _ ſuch plea as he 9 — lend by. "Fg yy v. 
Snow, P. 32 G. 27 2 B. M. 781.1 

And after a rule to abide- by a ſpeciat plen, Se" plead fuch other 
plea as the defendant will dite D can wy pen the general 
iſſue. 1 F. R. 693 enn . 
[But he may along with the genefal iſſue give" -notice of ſet off. 
Bid. - 
Cf after four days rule is expired, defendant obeuine gudgev order 


to plead iſſuably two days before eſſoin of next term; and before that 
pleads tender, and mtitles it as of preceding term, it is regular; for 


it is not after an imparlance, and tender is iſſuable within _ mean- 
in g.  Kilwick v. Maidman, H. 30 G 2. 1 B. M. 59.) 


(After a defendant has obtained au eicher for time to pied on the 


terms of pleading iſſuably, he cannot plead the ſtatute of limitations, 


or r any other PRI that does not 80 to the merits z and if he does, the 


Comme” 


ace, Bec wiel, uuns v. Jones, NM. 9G: 1 


not be given; till affidavit filed with Oy! of 


P'L'EA DERT 


B. R. H. 29 C. 3. 3 T. R. 124. contra.) +8 Boy 


{'The-plea of alien enemy is not a' good Plea Anderes HE | 


order to plead e | Ne v. 7 0 = Ne! Js . td-ops 


S Reer I? WANTS | 
[Thus, a plea of jadgmens: warne 72 9c ceue 10 — W not 


an iſſuable plea Sithin the meaning of a rule for time in B. R. 


1 .. 376. ſo, vice verſd, eomme JON. deg a 5 "My the : 


ſame court.] 
{After an order to lead a an \ ifuable- Shea; Os to Bae” and os 


aſſumpſit to the reſidue, is a nullity. Barnes, 2 £217 5 19 

[lf defendant has time to plead on the common tert, and doth 
not, and plaintiff thereby loſes an aſhze, Judgment bgned' hall not 
be ſet aſide on terms. Barnet, 254] !! 

If defendant obtains judge's order for time to plead, on plating 
ifſuably, and taking ſhort-notiee for next aſſizes, aud pleads recovery 


in another court, and plaintiff thereupon' ſigns judgment, tho“ the 


court will ſet it aſide, as the plea is within the letter of the order, 
yet as it is not within the intent, they will dire& that if the ræcord 
is not produced in proper time, there ſhall be judgment for phaintiff, 


and defendant ſhall take ſhort notice of executing inquiry within * 4 


term. Loraßeſd v. Fackſon, P. 33 G. 2. 2 Wilſ. 117. 


[ut defendant has time on rule to plead iſſuably, and wheat a I 


recovery in another court, it ſhall be ſet aſide with ry on the 
attorney. Cate v. Aaron, M. 10 G. 3. 3 Will. 33.] * 

[General performance of covenants, not ba on: by ond is or 
an iſſuable plea. Barnes, 354. 


[Demurrer is not an fſuable rejoinder within an order for | time. 


Barnes, 168. 

Vet a demurrer on * merits is an iſſuable ples within the mean- 
ing of ſuch rule. 2 Bl. 929.) 

[If defendant, being under an order to plead iuably, plats 
_ ſeveral pleas, one of which is not ifſuable, the plaintiff may fign 

judgment as for want of a plea, though the others are mate, Pleas. 
Waterfall v. Glade, B. * E. 29 Geo. 3. 3 T. R. 325˙1 


(E. 42.) 1 ſor Default of a Plea. 


When there ſhall be judgment on default or confellion, vidg 
ſup. (E 41.)—poft. (V. 1, 2.) 


It plaintiff enters appearance, judgment may e ſigned, without 


calling for plea. Bar nes, 249. 


[No demand of a plea is neceſſary, when the deſendant is in the | 


Pg, of a ſheriff. Millinſin v. Brown, B. R. H. 36 G. 3. 6 T. 
K. 524.) 


[Neither is it neceſſary in caſes where the plaintiff ſues the deſend- | 


ant in the cuſtody of a ſheriff, and the defendant, without notice to 
the plaintiff, removes himſelf to a different cuſtody. Bid. 
[A demand of a plea may be made a: the time of delivering the 
declaration. Edmonton v. Ofbor ne, B. R. E. 36 G. 3. 6 T. X, 689. 
[Plaintiff cannot ſign judgment for want of a plea, without de- 
manding one; though defendant has oy "oo the declaration out of, 
the ollice. White v. Dont, (. P. M. 39 G. 3. 1 BY. & Pull. 341. a 


[y OY 


ap 
court-will ſet it aſide·on motion.” 2 N. R. 396 Rucler v. Hannay, 


} 
, 
l 
G 
0 
I 


Fc. PLEADER: 


2 b attorney bes undertaken-/to- appest, jadgmert 
be ſigned tho appearance is not actually entred. Barnes, 238. 
If declaration is left in the office before 8 or notice, then 
appearance, and then notice in another term, judgment fi 
next term, it is good; for the declaration 1 is only joel delivered: 
the notice. Barnes, 242. 34 

If the defendant appears and pleads nothing, his attorney may 
ſuffer judgment on uon ſum informatus. Vide poft. (T 1.) 

[If a matter which ought to be pleaded in abatement is pleaded i in 
bar, judgment ſhall be for plaintiff ; as, if defendant, who is ſued 
alone, pleads that it is upon a joint dend. Watts v. Goodman, H. 
13 G. LA. Raym. 1460.}, 

[Summons after rule to plead is out, is no tay, and judgment” 
may be ſigned. Barnes, 241. 252. 254. 273. 

(If ſummons for time is ſerved before judgment can be er 
ſigned, it ſhall be ſet aſide on terms. Barnes, 265. | 

If defendant has time, on terms of pleading iduably, and puts in | | 

a ſham demurrer, judgment may be ſigned; but not if it is a fair | 
demurrer. Gray v. Afbion, M. 6 G. 3. 3 B. M. 1788.) = 

[The — cannot put in a ſpecial demurrer when he is under 

N pleading ifſuably. Berry v. * R. H. 38 G. 3. | £ 
7 530-] 

[If defendant, when under an order to plead iſſuably, puts in a 
plea, which, though informal, goes to the ſubſtance of the aCtion, 
the plaintiff cannot ſign judgment as for want of a plea. Theliufſon 

v. Smith, B. R. H. 33 G. 3. 5 T. R. 152.) | 

LA. having privilege of parliament, owes B. a ſum of money, for 
which B. ſues him; in conſequence of which C. enters into a bond, 
together with A., conditioned far the payment to B. of ſuch ſum as 
B. ſhall recover in the action againſt A., in purſuance of the fat. 

4 G. 3. . 33. In that action B. obtains judgment, and puts the 
bond in ſuit againſt C. To the action on the bond, C. being under 
terms by a judge's order to plead i ſuably, may plead in bar, that a wnit 
of error is depending on the judgment againſt J. Curling v. Innes, 
C. P. M. 35 G. 3. 2 H. Bl. 372. 
Or, if he is to rejoin gratis, & c. and inſtead thereof demurs: | 
Barnes, 371. 168.] 
If defendant, under order to plead iNuably, pleads i in abatement, 


.- =" ws may ſign judgment without applying to the court. Barnes, | 43 
Judgment may be ſigned without a new rule, after order for time B. 


to plead. Barnes, 243. 
[After rule given to plead, plaintiff being ſtaid by injunction, may 


gn judgment without a new rule. Barnes, 238.) has 
12 udgment ſhall not be ſet aſide for irregularity in the appearance at 
entred by plaintiff, if defendant had notice of the declaratlon left in . 
the oſſice, for he ſhould have applied ſooner: Barnes, 242.] | a | 
[If mon. prof. is ſigned irregularly, plaintiff may proceed to judg- x 


ment. Barnes, 25 1.J 
If the defendant appears, but does not plead according to the | 
_— of the court, there mall de . m"_ him by nibh 


« wy 


PLEAD ER 2 


126 defendine die pending argument, judgment ſhall. be ſigned 
nunc pro tunc even tho plaintiff had delayed CRETE by eee ſuc 
on an immaterial plea« Barnes, 255. ] | 

{Judgment ſigned aſter defendant's. death. is „554 by | 
If roll filed before Min day of ert term. Barnes, _ 67,2 268. 


270 


given in the prothon s office where the-cauſe | is 1 a 


expired. C. Att. 295. . 211 
If ſeveral defendants, and one has no notice af writ or dern. 


tion, judgment muſt be ſet aſide. Barnes, 246. 293-] 


[Notice of declaration muſt be dated, and- n the-nature of | 


the action. Barnet, 291. 295. 299. 409. 


{If the nature of the action is not expreſſed i in notice of. dec. | 


tion, judgment ſhall be ſet aſide. Barnes, 4988. oo #167 0 

{Notice of declaration left under the door of the kenden "ay 
fendant had been ſerved, but now empty, good; but put nadie the. 
| latch without knocking, bad. Barnes, 278. 403. 411. J Us. 

{If notice is not given till after two-terms from return of the writ, 
(tho declaration was in time, ) it is irregular. © Barnes, 291. 
$E attorney cannot be found, notice to the party is 
ſu Barnes, 307. ] 

[In bailable action, notice of declaration de bene r is noe nocellary. 
Barnes, 301.] 

(If judgment is entred for want of plea in four days, and. there 
has been no notice of declaration, tho' ſpecial bail put in, accepted- 
to, and juſtified, and afterwards plea of coverture, judgment ſhall be 
ſet alide. Simmonds v. Shannen, M, 11 G. 3. 3 Will. 147. 


[Judgment was ſigned on the 2d of November, plaintiff filed . | 


mon bail on the 3d, and a rule was given to ſhew cauſe why the 
judgment ſhould not be ſet aſide for irregularity. The rule Aw 
however, diſcharged, upon its being ſtated by the maſter to be the 


conſtant practice io ſign judgments on the 2d of November, before 


the effoin day, in all caſes where common bail is filed between the 
aps the 6th of November. Wanſey v. More, B. R. M. 33 G. 3- 
5 T. Rep. 65.] 

| [Notice to plead in four days, inſtead of right, is bad, though 
plaintiff ſtays eight. Barnes, 302.} 


[Notice to plead within the Fr: four days of term, 88840 and the 


days incluſive. Barnes, 303. 
Uf rule to plead before notice of declaration, judgment bad. 
Barnes, 248.] | 


[Demand of a plea on declaration, not ſufficient; it mult be in 


writing after rule given. Barnes, 276.] 

(In B. R. judgment may be ſigned for want of a plea, at any time 
after twenty-four hours from the time of the plea en Dyche 
v. Burgeyne, B. R. M. 27 G. 3. 1 T. K. 454.) 

[And this is the rule whether the time for pleading be -or be not 
expired when ſuch demand is made. Bowles v. 2 J. R. M. 
31 C. 3. 4A. . 

{If a plea be demanded on a Saturday, the defendant has twenty- 
four hours to plead, after the demand, excluſive of Sunday. ' Solomons 
v. Freeman, B. R. II. 32 C. J. 4 T. R. $57 2 

Aud 


But thats, mall be no * . him till a rule to plead; . 


416 pur A DER 


Anda demand of plea before the deſendant has erregen o the 
plaintiff filed common bail for him, is a nulhity- ＋. R. & J N. — KN 


1 left before apPcArapce; muſt: 'be marked do "oy _ | 


judgment bad. Barnes, 257. 3100 0911 


[Where the: declaration, filed in the e debe ED, 


appearance, was indorſed, filed conditionally, and judgment after- 


wards ſi gned for want of a plea, the court held it regular, though the 
notice, ſerved on the defendant, was of a e re. e 
v. Facques,, B. R. M. 39 G. 3. 8 T. R. 77. 


{Writ returnable in Hofer, judgment ſigned, and ſet de fr 
defective notice in Trinity; proper notice in Michaelmas, judgment 


ſhall be. ſet aſide; for the declaration (i. e. che nen is too late. 


Barnes, 291. 
EIn real and mixt ations, common rule to plead i is not © ſuſſeent ; 


there muſt be a peremptory. Barnes, 260. 


And ſuch rule does not expire till four days: incluſive are e paſt, 10 | 


it ſaall not be given after threp days from the end of wy N 6. 


Ait. 295. LA deer b gfe BR 04005 undun 
A proceſs is eee rag Aloe deelaration with — 


to plead in eight days left in the office 24th November, and: defendant 


does not plead nor file common bail, and plaintiff files common bail, 
and figns judgment fix weeks aſter, it is well. He might have ſigned 

it immediately after the eight days. Shade v. angel, M. 30 6. 
2 B. M. 55.] 


No proceedings having been · had ſor above 3 year, the plaintiff, 
ꝛ n days before Hilary Term, gave notice of his intention to proceed. 
Two days after the term he ſerved a rule to plead, and the ſame vaca - 
tion judgment was ſigned for want of a plea, which was held to be 


regular. Milbourne v. Nixon, B. R. T. 27 G. 3. 2 T. K. 40.] 
(Plea, though with notice of ſet-off, cannot _ deliverod.1 in ; the 
country. Barnes, 251.] 
Plaintiff may ſign judgment for want of hes, i walker rea 
and money not brought in, though defendant has bgned non proſe for 
want of replication. Barnes, 252.3 


lf defendant do not rejoin, the plaintiff may ſtrike out the pres | 


vious pleadings, and enter judgment as for want of a plea. © Petrie v. 
Bitzeroy, B. K. H. 33 G. 3. 5 T. R. 152.] 


If nil debet Re to a promiſſory note, Element men be ſigned. 


Barnes, 257.) 
[So, if plea by attorney of. another court, -afdomns; 2 59. 51 


[Or, plea in abatement after rule out. Barnes, 33 I. Brandin v. | 


Payne, B. R. E. 27 G. 3. 1 T. R. 689. 

Tho' no rule to plead had been regularly ſerved. id ] 

[To art action of debt on bonq, the defendant pleaded folvit ad 
diem, and entred it in the general iſſue book; the - plaintiff was 
thereby enabled to ſign judgment as for want of a plea, it being con- 
fidered as a waiver of the imparlance to. which the , defendant was 
entitled. Lockhart v. Mackreth, B. R. T. 34 G. 3. 5 T. K. 661.] 


[Or, if plex is not delivered i in form, though a "note: on ſtamp (I 


| plead nil debet) was ſent. Barnes, 239.] 
So, if the defendant pleads the general iſſue, but his attorney 


refuſes n for the ue delivered. 1 Sal. 5. Fre 1 


6 5 { ſhe f 


„ P LZ ADE R. oy 1 
iff does not waive his right of Ggning judgment for not 


— (ou iſſue. — giving notice of trial after e So its 
Jener v. Bryant, B. R. 1 34. g. 5 T. R. 400. 


[A plaintiff pauper is not entitled to the iſſue money; and if he 


becauſe the defendant does not = it, the court will 


Err judg ment. a. Hane, B. & H. 34 G. 3. fork | 


R. Fog. Vide infra (M 4. 0 
ri Sate left in the office de bene ee, and notice given; 


defendant-muſt take it out and pay for it, or plaintiff may reſuſe 
Lew, and ſign N Keeling V. Newton, T. 21 G. 2. 1 Wall. 


ans gment may be ſigned for non-payment of copy of eres cod 


is prayed. Barnes, 238.) 
So, if the defendant pleads a plea merely void or frivolous. Seb. 


1 Sand. 318. 
Or, pleads a matter which would not amount to a juſtification, if it 


had been well pleaded. Mod. Ga. 10. K. 1 Sal. 173. 

So, if the defendant juſtifies in treſpaſs by a void warrant, and tra- 
verſes the taking in the place alleged; after a verdict for the plain- 
tiff, there ſhall be judgment for him upon the confeſſion, and a it 
of inquiry ſhall iſſue; for it cannot be on the verdict, where the iſſue 


was immaterial. R. 1 Sal. 1 


173. | 
But where the defendant pleads a defective plea, there ſhall ſhall be 


judgment againſt him upon the plea, and not upon aibil dicit: as, if 
A. pleads to debt upon a bond Pay yment-at ſuch a day, (which was 
after the day limited by the bond,) tho“ he confeſſes no payment 
_ within the time, yet the judgment ſhall be on the Wy for it is not 

an expreſs confeſſion. R. Cro. El. 823. 

So, if 4. pleads that B. dicit, & c. yet being entred as, ales, tho! it 
was: but 28.2-tale of B. % the judgment ſhall be on the plea, and not 
on nibil dicit. R. Tel. 38. 

So, if the defendant pleads a thing which would have been-a good 
juſtification. Mod. Ca. 10. R. 1 Sal. 173. | 
If the plaintiff, when the declaration is delivered, wnderweites that 

the defendant ſhall not be required to plead, till a deed, will, or lettens 
of adminiſtration ſhewn, there ſhall not be judgment for want of a 
plea, till they are ſhewn, C. Ait. 296. 


[If agent gives time, the country nttorney cannot - ſign judgment | 


till it is out. Barnes, 256.] 


So, the defendant need not plead till oyer of the condition, ded, 


Oc. and a copy thereof delivered. P. Reg. 417. 
1 2 — hall be ſet aſide, if perfect ojer has not been given. 
arnes, 363 
fIf detendant having had time to plead, -pleading an iſſuable plea, 
pleads a bad plea, (as nil debet, -topaſe. on a promiſſory. note, j it. is nat 
a breach of · the order, for it will be good after verdict, or plaingi 
_ _ 1 on demurrer. en Edwards, 1.9 6. 2. 
. 179 
Judgment cannot be Genet all Conmmotg-tonfhiews dauſe. ah time, 


Ee. is diſcharged, tho' defendand s- attorney did · not attend. Haraet, 


N. 255.0 
On order for two days t t 
No: 0 "he or two = 8 canyot þe/6gual dil ahe 
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[Time to plead under a judge's order is reckoned incligſue of the 
day of the date of the order, but excl/u/rve of the day on which it e- 
pires. Kay v. Whitehead, C. P. E. 32 Geo. 3. 2 H. Bl. 35. 

_ [Tho' a rule to plead expire on a dies non juridicus, ex. gr. the puri- 

cation, the defendant is bound to plead on or before that day; and if 
he do not, judgment may be ſigned againſt him on the next day, 
Meſure v. Britten, C. P. H. 36 Geo. 3. 2 H. Bl. 616. ] | 
[On a rule to plead by a particular day, that day is conſtrued. to 
continue till the office open next morning. Oxley v. Bridge, B. R. 
H. 19 Ge. 3. Dougl. 67. PT, 

| [On a rule to plead, Qc. in four days, if the defendant delay till the 

morning of the 5th day, the plaintiff may ſign judgment. Haſelar 
v. Anſell, B. R. T. 19 Geo. 3. Dougl. 197. ] 3 | 
[On a rule to plead, reply, &c. in four days, if the party on whom 
the rule is made delay complying with it till the morning of the {5th 
day, the adverſe party may refuſe to receive it, and ſign judgment. 

T hon:ſon v. Ryall, B. R. H. 31 Geo. 3. 4 T. R. 195.) . 
[If time to plead be granted to a defendant, who is then dead, 
(unknown to attornies,) and at the expiration of the time judgment 

zs ſigned, it ſhall be ſet aſide. Sibbet v. Ruſſel, M. 9 G. 2. B. R. H. 


* 


183. | Dc 
Fi defendant dies after the rule to-plead is out, but before time 
given by judge's order is expired, the ſuit abates; and interlocutory 
judgment, and all proceedings thereon, ſhall be ſet aſide as irregular. 
Wallup v. Irwin, H. 25 G. 2. 1 Will. 315. ] EN 
[Where bail is filed, plea muſt be demanded in writing, tho 
notice to plead be on the back of the declaration, otherwiſe judgment 
will be ſet aſide with colts, Nott v. Oldfield, T. 19 C 20 6. 2. 
1 Will. 134. ] e 1 
Ulf defendant has time to plead on the uſual terms of pleading aa 
i able plea, &c. and pleads 23 H. 6. c. 10. (againſt ſheriff's taking 
nds colore officii, &c.) and that this bond was taken for eaſe and 
favour, &c.—it is within the order; and judgment figned for want, 
Sc. ſhall be ſet aſide with colts. Dearden v. Holden, P. 31 G. 2 
2:8. KA. 605]: 14+ 1 | FE PR 
Judgment becauſe defendant pleads in abatement, without taking 
out the declaration, is irregular. Barnes, 250. ] | 
+ © [Judgment cannot be ſigned for want of new plea after declara- 
tion amended ; defendant need not plead de novo. Barnes, 273-] 
{The rule to plead: to an amended declaration is a four day rule. 
Barton v. Moore, B. R. M. 39 Geo. 3. 8 T. K. 87. | 
Judgment on a declaration, intitled of a wrong term, is void. 
h | Barnes, 274-] * . | 
| : II qutlawry is pleaded in bar, and not as a dilatory, judgment 
ſigned becauſe it is not /ub pede ſigilli, ſhall be ſet aſide. Barnes, 
| S380, judgment ſhall not be entred, if a plea be delivered at any 
* time after the rule expired. Pr. Reg. 406. 88 
| .. 80; iſ an action has depended four terms without proſecution, there 
1 not be judgment without a term's notice given to plead. Fr: 
eg. 411. ; 1 11 04. 
So, after judgment, if the plaintiff's attorney conſents to waive it, 
he ſhall be bound ſo to do, tho! his client refuſes. 1 Sal. 86... 
| a | a, Judgment 


1 


judgment, without leave. Barnes, 251-] 


it, muſt be before judgment. Barnes, 269. 296. 


bY Wallace V. Cumberland, B. KT; 31 Geo. Zo 4 To R. 370. J r 


40, 41. 


. 
8 


* 


| 77:  — 
| [Judgment ſigned by miſtake may be waived, and new rule and 


80, if judgment be ſigned for want of a plea, and the defendant 
offers an Auable or fair plea without delay, it ſhall-be diſcharged on 
payment of coſts. Sal. 518. : 


Ine court will ſet aſide a regular judgment on affidavit of merits, 


tho' bankruptcy is intended to be pleaded. Evans v. Gill, C. F. T. 
37 Geo. 3. | Boſe & Pul. Rep. 52.) CT ee 
[The court will not ſet aſide a judgment, ſo as to allow the defend- 
ant to plead the ſtatute of limitations. Willett v. Atterton, B. R. T. 
22 Geo. 2. 1 Bl. 35.3 5 a * 
1 udgments are N ſet aſide on coſts, pleading ifſuably, 
and taking ſhort notice. Barnes, 242, 243. 250. 253- 256. 260. 


. 271. 303.] ] 


[Notion to ſet judgment aſide ten days after ſigning, too late. 
Barnes, 247. | Ns 25 8 
(If judgment is ſigned becauſe coverture is improperly pleaded, it 


ſhall be ſet aſide. Barnes, 246.]J 


lf ſeveral pleas, and iflue joined on ſome, judgment by default 
cannot be entred in the other till thoſe are tried. Barnes, 269.] ; 
[Judgment cannot be ſigned againſt caſual ejector for want of plea 
in form, if tenants have appeared, entred into common rule, and 
ſent note of not guilty, unleſs new declaration againſt tenants had 
been delivered, Barnes, 270.] . „ 
There muſt be the ſame notice and time to plead on declara- 
tion _— exigent ſuperſeded as after any other proceſs. | Barnes, 
272 1 % „ | £0 $458 5 2 
[On iſſue joined on nul tiel record, rule for judgment, if final, muſt 


be unleſs cauſe in four days; if interlocutory, four days not neceſ- 


ſary. In proceedings by original, a general return day is given to 


bring in record, and defendant is called at riſing of court; if he fails, 


rule unleſs cauſe on the appearance day, and record may then. be 
brought in; but by bill againſt attorney, the day given is a day certain, 
and record cannot be brought in after, and at riſing of court. they 
will appoint the day for judgment ni. Barnes, 265.] 
[Motion to ſtay proceedings for irregularity in proceſs, or notice of 
[And for irregularity in notice of declaration, two days before in- 
quiry is to be executed. Barnes, 25. ] 260 
{Copies of proceſs muſt be annexed to the affidavits to ſtay proceed 
ings. Barnes, 298. W 15 3 dl th 
| (If defendant, after having craved oyer of a deed, do not ſet forth 
the «vhole deed, plaintiff may ſign judgment as for want of a plea. 


(F) Replication. = 
F 1.) To whom it ſhall be delivered, = © | 
A Replication is the plaintiff's reply to the defendant's plea, 
and ought to be delivered to the defendant's attorney, C. Art, 


Ee a2 ( 2.) 


— 
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( 2.) To what Manner. 


Ik che replicstion be ſpecial by traverſe et kn be | 

under a ſerjeant's or counſeFs hand. C. Att. 40. 
[Replication of nul ticl record muſt (in C. 5 be ſigned by a e, 

jeant, R. (all pleas except general iflues D.) hy mg. if the plea 

was Tigned 'by a ſetjeant. Simon v. . 30 31 G. 2. 
2 ih. 74. Barnes, 365. 


(F 3.) At what Time. 


If the defendant leads, the plaintiff muſt reply in the next term. 
An if he does not on the day given, he will be nonſuited. Latch, 
129. 
But he cannot be compelled to reply the ſame term, in which the 
| defendaiit pleads. Latch, 129. | 


(F 4 ) The Form of a Repticatign. 


The replication ought to anſwer the —_ plea, otherwiſe i it is a 
8 1 Sand. 338. Vide ante, (E 1.) 

If the plea admits a non-performance by offering an excuſe, it is 
Cofficiont if the replication meets the plea, and falſifes the excuſe, in 
all cafes, (except oniy an award. Attorney-General v. Eliten, T. 

5 G. in Sc. Str. 191. 
The replication ought-to aſcertain the matter to which it replies: 
as, w/impſit on ſeveral promiſes, the defendant pleads nomaye, the 
plaintif replies, that part of the goods were for neceſſary food, part 
por elothes; it is bad, if he does not ſhew what part was for the one 
or the orher. R. Lal. 241. {Fave 1 T. KR. 0.) 

To plea of plene udminiſiravit except 10 J. replication praying judg- 
ment for the 107. damages, ani further, that on the day of ſuing 
| original defentant had goods of teſtator to the value of the reſidue of 
the debt, over and above the 101.“ is good. were anita Coward, F. 

106. 3. 3 Will. Fa.] 

But if there are ſeveral pleas, mole plaintiff replies quoad ſeps- 
ralia'placita predifia, it is good, tho“ he does not make a ſeveral re- 
plication to every plea in particular. R. 1 Sid. 39. 

And, if the plaintiff by replication ſhews ſeveral matters, and begins 
his replication præcludi non quia quoad,'$tc. dicit, and makes a general 
conolufion to the whole; yet they ave ſeveral replications as well as 
if he had ſaid quoad, &c. precludi nun to every matter. R. 1 Sand. 
337. oſt, cont... | 

In formedon, if t defendant pleads ſeveral :fines, the demandant 
may ſay that the ſeveral fines were without proclamations, and need 
not reply to every bar particularly. R. Dy. 182. a | 

And if there are ſeveral replications, or pleas, and the rejoinder 
or replication ſays quod placitum radictum, in the ſingular number, 
yet it is good; for it is namen calleFimum. R. cont. Lei. 65. K. ace, 

1 2. = But Sande fp ond comb 
| ere are ſeveral pleas, -and the plaintiff makes one replica- | 
tion db MY it is bod: "abs. e fort to the ſeveral *. R. I Lev- 


12 
1 Ps 55 5.0 Bit 


/ 


we" 


ff 
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Yet, a demurrer quoad ſeparalia placita greg. 4. an 


d Be who 


plead ſeverally, is bad; for he ought to demur feverally. R. 1 Leo. 


J. 6 G. Str. 227.] 


139. I | 2 e 1 
ln debt on bond to perform articles, the plaintiff cannot rep FA 
matter in the deed, but muſs ſet it. out upon 2yer. . Stibbt V. 


ier + 


ly new 


[If defendant pleads that the ditches, ways and 


ſo filled with water that he could not carry off his cs ang ee 


replies, that the ditches, Ways and paſſa es, were not {o. filled, it.is 
d, tho' in the conjunctive. South v. Jones, M. 6 G. Str. 2471 


- 


8716 is gaod if it * plaintiff ſhould not be barred. fram having 
his action aforeſaid, tho it doth not fay, in this court,. Gardiner , 


Feſſep, H. 30 6. 2. 2 Wilſ. 42. ] 


(F ;.) How it ſhall conclude. 


* 


8 5 replication ſhall conclude, with praying 3 1 


*R, Cro. El. 256. Adm. 1 Sand. 98. 


And therefore a replication, coneluding 3 petit j 8 it we 
plaintiff ab aftione præclulli debet, ſeems bad on a ſpecial demurrer, 


Ray. 182. | 


Yet, where the plaintiff prays judgment and his debt, it is ſylficient, | 


and damages ſhall be given as incident. R. 1 Lev. 222. 


So, in debt, if the plaintiff prays judgment and dat Rr" 


the debt, it will be good; for when the court gives judgment, it ſhall 

be for. the whole. R. upon a ſpecial demurrer. 2 Leu. 19. 
But a bad concluſion, generally, is only form. D. A Is 

And therefore not praying damages ſhall be aided on a general de- 


murrer. X. 1 Sand. 98. 


[If replication begins wrong, and concludes right, it is good; for 


the concluſion makes the plea. Talbst v. Hopaoed, P. 5 G. 2. C. B. 


Bn 0363: 


| [Wherever a traverſe is added, there muſt be an averment. i Bayn- 


ham v. Matthews, T. 4 G. 2. Str. 871. ] 


[Unleſs it deny the whole ſubſtance of the plea, and then it muſt 


conclude to the country. Doug. 95. u. 


Illn an action on a bill of exchange, if there is a 
agreement, and that the bill was given in conſequence of ſuch agrees 
ment, the plaintiff may traverſe the corrupt a | 

with a verification. Smith v. Dovers, B. R. T. 20 G. 3. Dough 


428.7 


greement and conclude 


[When the whole of the matter of the plea is denied in the replica» 
tion, it muſt conclude to the country; but when a particular fad 
alleged in the plea is ſelected and denied, then the replication muſt 
conclude with an averment. By Buller J. Dbid.} es 
[If defendant plead to debt on bond that 
bim at cards, and that the bond was given for ſecuring payment. of 
it; to which the plaintiff replies, that it was given for the ſecuring - 
the payment of money juſtly due, and not for ſecuring the payment of 
money won, the replication may coaclude either to the country ar 
with an averment. Hedges v. Sandon, B. R. E. 28 Gee. 3. 2 T. K. 


439. Vid bam v. 

Robinſon v. e B. R. E. 30 Geo. 2. 

2 Regercy C. P. H. 33 Geo. 2. leq 113.] 
| . es 


1 


laintiff won money. of 


ews, B. R. T. 4 Geo. 2, 2 Str. 89 1. 
2 


4r. 317. Sandford v. 
(x 6.) 


» 


plea. of an uſuriouy 


— 


422 |  _PLEADER. 
| +, (F 6.) Muſt be conformable to the Count. 
S8io, a rejoinder to the bar. Vide pot. (H). 
I be replication ought to be conformable to the count: and there- 
fore in treſpaſs for a wrongful taking arid detaining in priſon, if the 
defendant juſtifies by proceſs, &c. and the plaintiff replies that a ſuper- 
fedeas afterwards ifſued, after which he detained him, it will be bad; 
for by his replication he does not maintain the wrongful taking, but 
only the detention. R. Cro. El. 404. | 
In trefpaſs, if the defendant pleads his freehold, and the plaintiff 
replies, de ſon tort the defendant committed the treſpaſs, but omits 
the carrying away of the poſts in the declaration, it is bad. R. Lut, 
1402. : | es | | 
Debt for 80 J. on bond, the defendant pleads that it was given for 
money won at play; replication that it was not for money won at 
play, is bad; for he ought to ſay no part of the money was won at 
play. R. 2 Med. Ca. 57, 58. , 5 
flo falſe impriſonment on 12 G. if defendant pleads proceſs of an | 1 
inferior court, and plaintiff replies the debt was 57. and no affidavit = - 
made of the debt, it is bad; for the caſe of an affidavit in an inferior 1 
court is dropt in the act. Rycraf? v. Caltraft, Fort. 344.] 


(r 7.) Departure, what foall be. I the replication, &c. des mt 
maintain the declaration, &c.] 80, if a replication departs from 
the declaration, or a rejoinder from the plea, it is bad. Co. Lit. 


03. 5. | 
W arture is, when à replication contains ſubſequent matter, 
which does not maintain or fortify the matter in the declaration. Co. 
Lit. 304. a. 1 | 1 | = 
As, if the defendant in treſpaſs intitles himſelf by deſcent, the 
. plaintiff replies a feoffment by the defendant himſelf, if the defend- 
ant rejoins that the feoffment was upon condition, and he entred for 
the condition broken, this is a departure. Pl. Com. 7. ö. Co. Lit. 
8 f * | 7 WT 
; So, if the defendant in covenant pleads performance, generally, ' 
and the plaintiff aſſigns a breach in the not doing of ſuch an act, and 
the defendant rejoins that he offered to do it, this is a departure ; for 
N offer and refuſal is not the ſame as a performance. Co. Lit. 304. a. 
| Cre. Car. 76, 77. 75 | eee e 
80, if a feoffment by A. be pleaded, and the plaintiff replies that 
A. diſſeiſed him, and then enfeoffed, and he re-entred, and the de- 
fendant rejoins that after the feoffment the plaintiff releaſed, this is 2 
departure; for jt is matter ſubſequent. Pl. Com. 105. 5. 
So, in treſpaſs, if the defendant juſtifies the diſtraining a hide for 
a cuſtomary payment, and the plaintiff replies that he tanned the hide 
after the diſtreſs, and the defendant rejoins that it was to prevent its 
rotting, it is a departure. R. Cro. El. 783. . 
S38o, in treſpaſs, if the defendant juſtifies by a warrant, and the 
_ Plaintiff replies that after the warrant, (viz.) ſuch a day, he did the 
_. treſpaſs, and ſo varies from the time in the declaration, it is a depar- 
ture. R. Cro. Car. 228. per tus J. Cro. Car. 246. 334. Vid 791. 
„ Lav 


> Is 8 | . 


1 \ 


* 
* 


| PLEADE _—_ 433. 3 
So, if he juſtifies by a deed dated 1 May, and in the rejoinder ſays — 
it was primo deliberat. 9 Maii.. R. 3% ͤĩ 6 5+ : 4 
Or, varies in the date of a bond. 1 Sal. 222. |; 
If defendant pleads: that the ſhip went from London to B. without 
deviation, and from B. ro London, but was loſt in voiagio predidte ; . 
if the plaintiff ſhews a deviation to Jamaica, and the defendant ſays 
that the was impreſſed to Jamaica, it will be a departure. KR. Shin. * 
* in debt on a bond to perform an award, if the defendant 
pleads no ſuch award, and the plaintiff ſhews the award and aſſigns a; 
breach, and the defendant rejoins that the award is bad, this is a 
departure. R. Ray. 94. 1 Sid. 180. K. 2 Rol. 692. J. 40. 820 
So, if the defendant rejoins that the award war not delivered, & c. 
K. 2 Sand. 184. 1 Lev. 300. W . "us Wy 
Or, not made of all controverſies. 1 Lev. 127. LR. on Demurrer. 
Harding v. Holmes, H. 19 G. 2. 1Wilſ. 122] | 
So, on a bond to indemnify, if the defendant pleads non damni- 
ficatus, and the plaintiffs, by replication, ſhew that they are damniſied 
by maintaining his baſtard, rejoinder, that he offered to maintain, is a 
departure. R. 2 Sand. 84. Vide 1 Sand. 117... 
So, on a bond to perform covenants, which was to make a fence - 
when he cut down the wood, the defendant pleads that he did not cut 
down any wood, and the plaintiff replies — he cut two acres and 
did not make a fence, and the defendant rejoins that he made a fence; 
this is a departure. R. Dy. 253. be | ell 
If a bond be to pay all charges to an attorney for ſuch a ſuit, and 
the defendant pleads payment, and the plaintiff ſhews ſuch a ſum not 
paid, and the defendant rejoins that he had no bill of it, this is a 
departure. R. Lut. 422. | ; 4 TO Ae 
Or, if the defendant rejoins that the plainti(F did not name a place 
for the payment of it. R. 2 Med. 31. „ | 
[Debt on bond, with condition to execute the office of overſeer - 
ſingly without plaintiff 's aſliſtance; defendant pleads, that he did 
execute ſingly without plaintiff's aſſiſtance ; plaintiff replies, that he 
did not execute ſingly without plaintiff's aſſiſtance ; defendant rejoins 
that plaintiff valuntarily took on him the office without defendant's 
. - xequeſlt, and that he did it without his requeſt; it is a departure. 
White v. Clever, MH. 13 G. Fort, 333. Lord Raymond, 1449.]J 
If a bond be to perform covenants, and the defendant pleads per- 
formance, and a breach being aſſigned for non-payment of rent, 
rejoins that he was expelled. R. Ray. 22. 1 Sid. 77. 
Or, if he rejoins, that he has paid ſo much rent and ſo much 
for taxes, which makes up the whole demand for rent. R. 1 Sal, 
221. . | 
So, in replevin, if the defendant avows fot damage feaſant in his 
freehold, and the plaintiff pleads that he leaſed to B. for three years, 
and the defendant replies that B. made a leaſe to him for part of 
the years, it is a departure. R. 1 Rob. 38 ) 
| [Replevin for taking the plaintiff's goods and chattels, to wit, a. 
Uime-kiln: avowry for rent, plea, in bar chat the lime-kiln was 
aſſixed to the freehold; and holden bad by the court, becauſe a de- 
parture from the declaration. Wibler v. Smith, B. R, H, 32 G. 3. 


47. K. 504.0 i : 1 4 8 
i Kea 1 


a PE E AD E R. 
In debt on 2 bontl to deli er plate won at a hotſe race; if it ap. 


peared before 4. in tlree months that it was not his on horſe, the 


plaintiff averred that it appeared before A. within three months that 
it was not the defendant's'own horſe, the defendant pleaded: that it 
was his own horſe, the plaintiff replied that it appeared to A. that it 


Was not, the defendint rejoined: that it was, and that it did not 


If the defendant” by bar preſcribes for a' park within a foreſt 
 Ificlofed af voluntutem ſuam, and by rejoinder ſays it was inicloſed, 
ſs that deer of the foreſt cannot get in, it wilt be a departure. Bridg. 


lf in action on the cafe on promiſe defendant pleads infancy, - 


plaintiff replies it was for neceſſaries, and defendant rejoins, an 
account ſtated quodg. ſuperinde pred. quer. exoneravit defendant; it is 
a departure. Hilher v. Phympion, P. 7 G. Sir. 422] | 

| 5 the plea is, no ca. ſa., and the rejoinder, erronicè emanavit, it is 
2 d 


arture. Mynler v. Warren, T. 3 & 4 G. M. 13 G. Fort. 333. 


Ed. Raym. 1449. 25 
I80, if to ci. fa. on recognizance of bail defendant pleads no c. 
d. againſt principal, replication there was, rejoinder that it did not 


lie four days in the ſheriff's office, is a departure. Elliot v. Lane, 


AV. 26 G. 2. 1 Wil. zz.!) 


| [Treſpaſs for impounding plaintiff's mare; plea, damage feaſant by 


eating and ſpoiling the graſs; replication, right of common; rejoinder, 
the mare was mangy, is a departure. Semb. Palmer v. Stone, J. 32 
&' 33 G. 2. 2 Will. g6.] . e 
[Defendant in his plea juſtified taking cattle 3 and 
afterwards rejoined that they were taken ſurcharging the common. 
This was holden to be a departure. Ellie v. Roles, C. P. M. 
24 Gee. 2. Willes, 638.] | 8 6 | 
If defendant juſtifies in aſfault and impriſonment, under a ca. 
ad reſpond. and plaintiff replies, defendant releaſed him, and after- 
wards impriſoned him, and prays judgment, beeauſe defendant has 
confeffed the treſpaſs; this is naught, and plaintiff ſhould have made 
4 new aſſignment. Scott v. Dixon, P. 26 G. 2. 2 Will. 3.] 
To an action of debt on a bond, the defendant pleaded in bar the 
ſubſequent inter marriage of the obligor and obligee; the plaintiff 


replied that the bond was made in contemplation of a marriage to 
he Had and ſolemnized between her and the obligor, and with an 


Intent, that in cafe the marriage ſhould take effect, and the plaintiff 
ſhould ſurvive him, the plaintiff ſhould have the full benefit and effect 
thereof. And the repfeation was holden good on demurrer. Mil- 
bourn v. Exvart, B. R. M. 34 Geo. 3. 5 T. K. 381.) | 

[To am Aion of debt on a bond to ſecure an annuity, the deſend · 
ant pleaded that no ſuch memorial was enrolled as is required by the 
ſtatute p the replication ſtated that a memorial was enrolled, contain 
ing the particulars which the ftatute direQts; the rejoinder alleged, 
that the memorial in the replication mentioned did not truly ſer 
forth the conſideration on which the anndity was granted. This 
was cleatly; a departure from» the plea. Pracd v. Cumberlonds 


3 | © [Debt 


2833 hy my, ee 1 


1 ad 
. f 


| defendant had not prevented his wife diſpoſing. 
| cation; fetting forth a particular diſpoſition of tho money by the wife, 


FLEADER. : ” 4 


. 


I Dede on bond; given by defendnt on his marriage, with-condition 


* 


N that he would permit his intended wife, either during e 


or by will, to diſpoſe of 50 J. out of his: 5: ns 
A* 3 repli- 


a requeſt. on defendant to pay, and a refuſal by him rej r that 
defendant had not any perſonal eſtate, out of which he could pay thæ 
50 J.; and holden on demurrer that it was bad, bacauſe it m 
departure from the ploa. Coons v. Cofſens, C. P. 11 Geo. 2. Willefs 
( 8.) If it maintdin a common lam claim by a ftatutt:)' So, if the 
Nt 1 f declaration claims an eftate by the common law, and: 
maintains it in his replicktion by an act of parliament, this is # de- 
partyre. Co. Liz. 304. . ee os 9199 
[In debt on bond by ſheriff againſt his bailiff to pay him'20 d, for 
every defendant's name in every warrant in meſne proceſs, defendant 


pleads he had paid it, plaintiff replies that he had not paid it for A. 


defendant rejoins fat. 23 H. 6. and 3 G. it is a departure; for plead- 
ing he had paid, and rejoining he ought not to pay; — 
common law plea, and rejoining a ſtatute. Halantins v. Irwin, 
4 G. 2. C. B. Fort. 368. RA | | CHILES: 
So, if a man avows, fot that A. being ſeiſed in fee granted; to him 
a rent, and the defendant pleads, nothing in the tenements at the time of 
the grant, and the plaintiff rejoins that A. was cefluy que uſe" in fee, 
which uſe is now executed by the ſtatute of uſes; this is a departure. 
| Pl. Com. 1 . b. ? | B | + | 
80, if a cofontent in treſpaſs pleads a leaſe for fifty years, and the 
plaintiff replies, that the leaſe was void by a ſtatute; a rejoinder; that 
a proviſo in the ſaid ſtatute affirmed it for twenty-one-years, is x 
departure. R. PI. Com. 105, 6. ; e 
So, in treſpaſs, for impounding his cattle, if the defendant pleads 
that he impounded purſuant to the ſtatute, and the plaintiff replies 
that he impounded in another county, it is a departure. R. 3 Lov. 
Or, if the defendant juſtifies by a diſtreſs for rent, and the'plaintiff 


replies that he uſed and ſold them, to which the defendant rejoins, . 


that he fold the diſtreſs purſuant to the ſtatute 2 V. & M. it will be 
- departure; for it * ſhould have been ſo alleged at firſt. Semb. 
ut. 1425. þ | | 
In . the tenant pleads a ſine by tenant in tail, the demandant 
ſays, partes finis nibil habuerunt ; rejoinder, that the tenant in tail was 
ſeiſed of the uſe; is departure. Dy. 291. FP ek. 
To an information for refuſing an office, the defendant” pleaded; 
that he was not qualified by not receiving the ſacrament within a 
year; the attorney- general replied, that he ought to have reeeived it; 
the defendant rejoined, that by the act of toleration, 11 V. & M. 
he was-excuſed ; this is a-departufe.. R. 1 Sal. 168. 
(F mr Ws i the ſtatute maintains the declaration. Vid poſt. 
11. FS | FR Z | , 


RK 
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maintains it by 2 cuſtom, it is a departure. Co. Lit. 9 
N “ͥIdj;;;; ow % 


- 
2 


— 
— 


- 


(F 9.) Or, alem. ] So, if he entitles himſelf by common law, and 


[7 
* 
— — | 
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As, if he pleads a feoffment, and the plaintiff replies, within age, 
and the defendant rejoins, that by the cuſtom there an infant of the 
age of fifteen years may make a feoffment. D. 3 Les. 40. Other- 
wiſe in Kent. 1 Lev. 81. „ Jeet heads? 
But it is otherwiſe, if the cuſtom be alleged only in maintenance 
of the declaration: as, in covenant againſt an apprentice, if the 
defendant pleads within age, and the plaintiff replies, that by the 
cuſtom of London an infant may bind himſelf an apprentice, this is 
no departure. Semb. Cra. El. 653. Semb. cont. 1 Lev. g . 


(F 10.) Or, by matter tantamount.) So, if the defendant entitles 
himſelf to an eſtate, generally, as, by a feoffment in fee, he cannot 
maintain it by other matter tantamount, as, by leaſe and releaſe, Sc. 
Col dabi 2043 6, by * | EET KY 
I he pleads not guilty, he cannot by rejoinder ſay that he was par- 
dowede ofa 2p hs UK. 

Departure was fatal on a general demurrer. | 175 
But now, ſince the f. 4 & 5 Ann. 16. which ſays, the judges ſhall 
give judgment according as the very right of the cauſe ſhall appear to 
them, without regarding any omiſſion or defect in any pleading, 
there ought to be a ſpecial demurrer for, notwithſtanding ſuch 
departure, the whole matter appears, whereon the court may give 
judgment. Per C. B. 2.7 Ann. „ 7 


(F 11) What 2 not be a departure.] But matter which main- 
tains and fortifies the count or bar is not a departure; as, if the 
tenant in aſſize pleads a feoffment by A. and the demandant replies 
that A. diſſeiſed him, and then enfeoffed the tenant, and after- 
words he re-entred: rejoinder, that the- demandant releaſed to 4, 
before his feoffment, is no departure. Co. Lit. 304. a. Pl. Com. 
105.6. - | 
(Otherwiſe, if the releaſe was after the feoffment. Vide ante, 
( So, if the plaintiff declares on a leaſe, generally, and the defendant 
pleads, nothing in the tenements, if the plaintiff replies, that the firſt 
leaſe was by indenture, this is no departure, Semb. Leo, 156. 3 Leo. 
203. l i und Wl 
35. if the plaintiff in his declaration ſhews a charter for diſcharge 
of toll, and the defendant pleads a reſumption of all liberties by ſta- 
tute, the plaintiff may reply that they are revived by a ſubſequent. 
ſtatute; and this is no departure. R. Cro. Car. 257. Tel. 13. | 
So, in an action for praQiſing phyſic, contrary to the charter 
10 H. 8. confirmed by the f. 14 H. 8. if the defendant pleads the 


: = bo 


fe. 34 H. 8. 8. it is no departure, if the plaintiff replies that by the 
AH. 1 Mar. . the charter 10. and ff. 14 H. 8. were eonfirmed, notwith- 
' ſanding any other ſtatute, Cc. to the contrary. R. Cro. Car. 256. 
R. 2 Cro. 121. 1 V wt? 
On an action on a ſtatute, if the defendant pleads that it was re- a 1 


pealed, the plaintiff may ſay that it was revived by another ſtatute. 
1 Lev. % >] | 0 
So, if the defendant pleads that it was expired, the plaintiff may 

. ay that by another ſtatute it was made perpetual: - iu. 
II, in treſpaſs, the defendant juſtifies for a diſtreſs damage jeſt x 


„„ i © 


the plaintiff may ſay that he afterwards converted to his own uſe; 
fror this ſhews the taking to be a e ab initio. R. 1 Sal. 221. 

So, in treſpaſs for taking his horfe, if the defendant juſtifies as a 
ſtray, replication, that he uſed it, is no departure. R. 2 Gro. 147. 


In waſte againſt a leſſee, without ſaying by indenture, if the de- 
fendant ſays nil habet in tenementis, replication, that he leaſed by indert- 


ure, is no departure. R. t Leo. 566 14 
So- in debt on bond; if the defendant pleads performance, the 


plaintiff replies that the covenant was to account for all money re- 
ceived, and that he received ſuch a ſum, the defendant rejoins that 


he was robbed of that ſum; this is not a departure. R. 1 Vent. 121. 
2 Leu. 5. * : <7 PF; A. - | WE 


- [If on bond to indemnify from tonnage: due to A., defendant | 
pleads uon damnificat., and plaintiff replies that A. diſtrained for ſazd. 


tonnage, and defendant rejoins that nothing was due to 4. for ton- 


nage; it is no departure. Over v. Reynolds, M. 5 & 6 G. 2. Fort. 


K... . eee, AY, ee 3s * 
lig debt on bond, conditioned that A. ſhall not run away during £ 
his apprenticeſhip ; defendant pleads A. did not run away; replica- 


tion that A. was bound for ſeven years, and ran away before the end 
of them; rejoinder, that it was only for five years; this is not de- 
parture, but an explanation or fortification of the bar. Long. v. Jacl- 
fon, A. 27 G. 2. 2 Will. 8. EE Os 5 8 N 

So, if the plaintiff in his replication varies from his count in a 
thing not material, it is no departure: as, in aſſumgſit, if he alleges a 


promiſe twenty years paſt, and, when the defendant pleads the ſta- 


tute of limitations, replies, aſump/it infra ſex annos ; for the time of 

the promiſe in the declaration was not material. R. 1 Lev. 110. þ 

three J. Cro. cont, Cro. Car. 334. Vide infra. [Cole v. Hawkins, 

HF. 3 G. Str. 21. Matthews v. Spicer, T. 2 G. 2. Str. 806.] 5 
„ e in caſe of a promiſſory note. Stafford v. Forcer, P. 

1 G. id.] | „ „ rg a 

[Lf to ſumgſit laid on 26th March defendant pleads tender on 2 


April, and plaintiff replies that before the tender, /cil. 12th * | 


he ſued a lat., it is well. Spicer v. Matthews, M. 4 G. 2. Fu 
ment of B. R. affirmed in C. Sc. Fort. 375. . | 


So, if he alleges a promiſe in the pariſh and ward of Cheap, and 
afterwards in his replication ſays that it was at J. beyond the ſeas, 
viz. in the pariſh and ward aforeſaid. R. 1 Lev. 143. 1 Sid. 228. 
In aſſumpſit by an executor, upon a promiſe to pay a collateral ſum 


on requeſt, if he alleges guod /icet requifit. per teſtat., and ſpecially re- 
queſted by the executor, he did not pay, and the defendant alle es 
that the teſtator requeſted, and the action was not brought within fix 


years after, the plaintiff by his replication may ſay the teſtator did 


not retjueſt; for /icet reguiſit. per teſtat. in the declaration is not mate- 
rial. R. Hard. 41. Et; 1.9 334 pins $6 
In debt againſt an adminiſtrator generally, if the defendant pleads 
no aſſets by ſale of lands ; replication that he has aſſets is no departure. 
K. 2 Cro. 140. E | 70 | 


So, if defendants ſever in plea, the plaintiff may vary from his 
count, and it. will not be a departure: as, in ejectment, ſuppoſing 
an ejectment, ſuppoling an ejection by fix defendants, if one pleady 


SOT 


„„ Inn 


\ 
mot. guitty, and the others plead ſpeciall „uit cnn to the 
others. ſuppoſing the ejection by — R. 2 Leo. 1 "."y 
Otherwiſe, if one makes en or dies, and docs not ſever himſelf 
| by ples 2 Le..199- 
- So; 2 departure, when it is of neceſſity, 15 no prejudice: as, if a 
man counts of a gift in tail, he may maintain it by a recovery in value 
in — replication; for he cannot have another count. Co. Lit. 304. a. 
| treſpaſs for an aſſault at H.; the defendant pleads molliter manus 
Eben — 


removing him off his ground at A., plaintif replies that he 


treſpaſs in another place. R. Lut. 1437. 


In teſpaſe, 1 May, the defendant juſtifies the fame day, the plain- | 


uf —— aſbgn treſpaſs on another day, and it will not be a departure; 
for the day is not material. Per Har, 1 Sal. 222. Mod. Caſ. Mg. 


WW - 
80, in any perſonal aQion, where the time is not material. R. 


1 gal. 223. | 
In replevin in alta vid regia, che defendant nſtifies damage frafant, 


_ the plaintiff: replies that he has a way there tam equeftr. guam-pedeftr., 


it is not a departure; for the IT Og was — 


R. 1 Sal. 224. a 


(F 12.) When the Replication ſhall e i G 


Where the writ and count are general, the certainty ſhall be ſhewn 
by the replication : as, in aſſiae. Pl. Com. 84. 4. 

So, in afſiumpſit, to give as much as he agreed to give to A., if the 
defendant ſays. that he. did not agree to give any thing to 4. the 
plaintiff by his replication muſt ſhew with whom he aprecd,” K. 
Tel. 1 

80, in aſſumpſit, in conſideration that he promiſed to pay all 4.'s 
| debts, it is ſufficient, tho' he does not ſhew what debts, and to whom 
| he paid; for if the defendant pleads that he has not paid fuch a debt, 

| tlie certainty ſhall be ſhewn in the replication, Tel. 18. 


(F 13.) When it ſhall make a Title. 


Zo, in real actions, where the writ and count are general, the de- 
mandant muſt make a title by his replication ; as, in formeden, on a 
feoffment to the uſe of the father of the demandant in tail, before the 
ft. 27 H. 8. brought after the ſtatute, the demandant may declare 
generally, and, on ne dona pas pleaded, ſhew the ſpecial matter in his 
ann. Bro. Formedon, 49 

8o, in treſpaſs, if the Tos pleads i in bar,, and the plaintiff 
traverſes the point in bar, which is found for the plaintiff: yet, if 
he appears not to have the poſſeſſion, the plaintiff ſhall not have judg- 
mene, if he does not make 2 title by his replication. Poph. 2. 

[If plaintiff declares on poſſeſſion, (which is only good again a 
wrong-doer,). and defendant pleads /berum tenementum, plaintiff muſt 
ſhew a title in the replication. Fernon v. Goodriche, Str. 5.) | 

But where a title need not be ſhewn to maintain the action, there, 


tho" the defendant confeſics and avoids the plaintif's title, iis ful 


_ cient 


in the ground of the defendant at 4. Wc. it is no depart- 
ute; — place is not material, and therefore he may maintain the 


D 


* — * 
— 


— 


EAD R. „ 


cient ſor the plaintiff to traverſe or deny the matter alleged by the de- 
fendant, —— ſne wing any title by his replication. Cr. El. 288. 
551. [Goflynv. Williams, T. 5 G. Fort. 378.) . 
As, in ejectment or treſpaſs, if the defendant pleads title in A., ho 
was diſſeiſed by the plaintiff or his leſſor, and aſterwards rc. entred. 
the plaintiff may traverſe the difſeilin, without making a title at large 
to himſelf or his leſſor. R. Cro. L. 891, ON © 
So, if he pleads title in H. who demiſed to the defendant, and _ 
gives colour to the plaintiff by a feoffment to him by A. which;pailed 
nothing, the plaintiff may traverſe the demiſe without making title s 
for the bar by the colour given admits poſſefſion in the plaintiff, if 
there was not a demiſe. R. Poph. 1, 4 


(F 14.) When it ſhall aſſign a Breach. 1 
So, in debt on a bond for non · performance of an award, if the de- 
fendant pleads no ſuch award, it is not ſuſſicient for the plaintiff in 
his replication to ihe w the award, but he muſt alſo aſſign the breach. 
Re. 1 Sand. 102. Cro. El, 320. R. Tel. 25. Cro. El. 899. Aum. 
Tel. 78. R. Tel. 152, 153. Hob. 199. e 
80, if the defendant pleads what is rantamount to no ſuch ar 
2s, that two arbitrators did not make the award, but an umpire made 
it. Semb. Lut. 5 29. R. 2 Cro. 220. | : „ 
2 caſes, where the defendant's plea does not admit a breach. 
. 214. | kk. l #4 ee 
So, in guare impedit, if the biſhop pleads that he claims nothing but 
as ordinary, and that the plaintiff did not preſent within ſix months, 
by reaſon of which he preſented by lapſe, and the plaintiff replies 
that he preſented A. within ſix months, he ought alſo to ſay the biſhop 
. im, otherwiſe the diſturbance alleged is not complete. Semb. 
Fob, 198. £4 MF. 2) h e | 
So, in debt on a bond to pay the charges in ſuch a ſuit, if the de- 
ſendant pleads payment, the plaintiff by his replication muſt ſhew a 
breach, it being a bond to do a collateral act. Adm. Lut. 422. 
Un debt on bond to fave harmleſs from money, plaintiff ſhafl be 
obliged to pay, ar from ſuits, &c. defendunt pleads non dammificat. 
| Replication, that plaintiff was obliged to pay, and did pay, without 
ſaying how he was obliged, is good. Simmons v. Langhorne, H. 
27 G.'2. 2 Will. 11.) „ e ee 
{Debt on bond conditioned to indemnify plaintiff from all claim of 
 dower of J. a widow now married to B., and from all charges that 
may ariſe from ſuch claim; plea, that defendant had indemnified 
plaintiff, replication that B. married /., and brought bill in Chancery 
for arrears of do wer, and that plaintiff had anſwered and expended 
| Bl. ros. coſts. R. good on ſpecial demurrer. Challoner v. Walker, P. 
31 G, 1. 1 B. M. 574.) 8 e 6h, e 
If on a bond to pay quemdiu he enjoyed ſuch an office, the defend- 
ant ſays that he enjoyed it for the life of B., and paid the whole time, 
'phintiff may reply that he did not pay for that time, or that he en- 
Joyed it diutius but then he ought to align a breach that he did not 
E R. 1 Mod. 227. 75 Eoto 
In debt on a bond for performance of covenants, if the defendant - 
Pleads: performance, the plaintiff, in his replication, muſt ' aſſign 2 1 


! 


. 
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ln debt on bond to perform articles, che breach muſt be-as parti 
0 as the covenant. Szibbs v. Clough, M. 6 G. Str. 227. | 

So, the breach aſſigned mult be certain, and cannot be ſo general tag 
as in a declaration in covenant ; and therefore that he ſold to 4. and 
others ſeveral times: between ſuch a day and ſuch day, is not ſuffi- 

cient in a replication. Semb. 1 Sal. 140. ä | 

So, the breach muſt be ſufficient.  Semb. Sho. 213. 

[In debt on bond to perform award, and plea no award, if plaintif 
replies an award to pay 16 J. 10s. and coſts, and thereupon” to give 
mutual general releaſes, and aſſigns for breach the non-payment of 
the 16 J. 103. only, it is good. Fer * r N. 6 G. 3. e 

26 

| 2 to pay 4 J. 1 : . and coſts i in an inferior court; and to gire 
releaſes, breach for not payment of 4/. 15 s. good; for the award 
was good for that, tho void for the coſts, and the releaſes make final 
end. Addiſon v. Gray, H. 6 G. 3. 2 Wil. 293.] 

[Debt on bond, conditioned that A., agent of a regiment, ſhould - 
pay all the money he receives from the paymaſter for the uſe of the 
regiment, to the officers and ſoldiers; plea that he had paid, &c. 
replication that he had received 1400/7. which he had not paid, is 
good; for it is but one breach, Cornwallis v. Savery, P. 32 8. 2. 
2 B. M. N 

And if the plaintif does not aſſign a breach, when he ought, it 1s 
fatal on a general demurrer. D. Hb. 233. 198. | 

So, if he aſſigns a bad breach. a 
ö And it ſhall not be aided after verdict. R. 2 Sand. 180. R. Tei. 
253 95 | 
| | | (F 15. ) When not. 


| But, if the defendant pleads a plea which, if it be true, will go to 
the whole, there, if the plaintiff by his replication denies the matter 
of the plea, he need not ſhew a breach: as, in debt on a bond for 
' non-payment after notice of his return to England, if the defendant 
pleads that he had not notice, and the plaintiff takes iſſue thereon, 
he need not ſhew in his replication that — did not pay. R. Co. EL 
320. 
3 So, on a a bond with condition to redeem a mortgage, &c. if the de- 
fendant pleads that there was no mortgage, and the iſſue is taken 
thereon, the plaintiff need not ſhew that it was not redeemeg. ow 
three F. Cro. El. 899. Tel. 25, 
So, on a bond to perform on an award, if the defendant pleads ; non 
fſubmiſt, or other collateral matter, the plaintiff may join iſſue thereon, 
; without aſſigning any breach. Adm. Lui. 25. el. 78. K. 1 Sid. 


. 


2 if che defendant ſhews an award, and pleads performance of 
part only, and iſſue is taken thereon, K. 3 Lev. 24. 
If a bond be conditioned for performance of covenants in an 
indenture, and the defendant pleads non 91 N K. 1 Veni. 114. 
126. 
Or, on condition to pay when a ſhip returns, and the defendant 
ſays it did not return, but was loſt. R. Carth. 116. 

So, if there be demurrer to the replication, as well as if ide be 
joined and found for the plaintiff; ns, & in debt on a bond, with a 

: condition 


b * — 


_ 


4 ; 
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condition to pay if a ſhip: returns before ſuch a day, the defendane 


pleads that it did not return, the plaintiff replies that it did return, 
and there is a demurrer thereon, and R. that it was good, without 


ſaying, that he did not pay. Per Cur. Paſ. 2 W. & A. inter Meredith 


& Allen. Sho. 148. 1 Sal. 138. and the caſe cont. 1'Sand. 102. 


1 Sid. 340. was denied. R. cont. 1 Sid. 340. 1 Sand. 102. but there 


Sand. makes a quere. R. acc. 1 Lev. 8 . 
So, in a ſcire facias on a recognizance to the king, if the defendant 


pleads a general pardon, whereby the recognizance is diſcharged, . 


the plaintiff may reply, without aſligning a breach. R. Hard. 377). 
So, in debt on a bond for performance of covenants in an indent- 


ure, the defendant ſhews the indenture, and pleads that there are no 


_ covenants therein, the plaintiff upon oyer of the indenture may demur, 


without aſſigning any breach; for by the cyer it appears that the plea 


was falſe. R. 1 Sand. 317. 


c 16.) Myſt not be double. 


80, a replication ought not to be double; and therefore, if the 
plaintiff replies, de ſon tort demeſue abſque' hoc, that there is no fuch = 


cord, it is bad. R. 3 Lev. 243. Vide ante, (C 33.— E 2.) 
In debt on bond payable 23d. March, defendant pleads payment 
on the 22d; plaintiff replies he did not pay either on the 22d or 23d, 


or at any time after making the bond, it is ill. Jernegan v. Harriſon, 


7. . @* 219] | TEN, 
But, if the defendant pleads ſeveral matters as inducement to his 


bar, and the plaintiff replies to each matter, tho' an anſwer to one 


had been ſufficient, yet it is not double; as, in an action againſt an 
executor, who pleads ſeveral judgments, and no aſſett ultra, if the 


plaintiff gives a ſeveral anſwer to each judgment, it is not dad. K. 


1 Sand. 337. But Sand, cant. 338. R. acc. 2 Sand. 50. 
So, if the plaintiff by his replication counterpleads the defendant's 
ea, and aſſigns a breach thereon, it is not double: as, if the de- 
endant pleads no ſuch award, and the plaintiff replies that ſuch an 


award was made, and that the defendant did not pay, c. 1 Mod. 


227... Fide ants; (F 14.) _ _. 
If the defendant pleads that he enjoyed the office for the life of B., 
and paid during his life, if the plaintiff replied that he enjoyed diutius, 
and did not pay it, it is not double. R. 1 Med. 227. 


[If defendant pleads one entire qualification, and plaintiff has ſeye- 


ral excuſes which he cannot plead entire, he may plead them' ſeye- 
rally ; but if he has one matter which goes to the whole, he' muſt 
plead-it entire, and rely upon it. Humphreys v. Churchman, T. 9 G. 2. 
B. R. H. 289.) 4 1 e 


* 


. be certain. 

© $0, a replication ought to be certain. . 

; And it ought to be more certain than a deelaration. Semb. 1 Sak. 
3 © 1985 e 

' "As to certainty in à declaration ar d bay, vide ante, (C 37, 18, 19. 


(F 175 


[The court will not give leave to reply double, for it is not within 
the ſtatute. Horn v. Scawel, Fort. 335. Barnes, 363. 


But certainty 
* 


9. — P EM 
to a common intent is ſufficient ;: as, in treſpaſs — loads of 
one, ithe .thefendant juſtifies for 
mat nampore 
5 De does not Lay that be was parſon-at the time ofthe ſeverance, yetit 

| | hall be intended. KR. Cro, Car. 63. Hale ante, (C 24.—E .) 


So, in treſpaſs, if the defendant yuſtifies-bya deviſe-from , and 


the plaintiff ſays that it deſoended to him: as couſin and heir to . and 


 waverſes the deviſe, it is Tulkeient without .ſaying how coufin. - R. 


2-(re. 86. 


with effect, and judgment not yet afhrmed z 


the 8 
replication, that writ was nonproſs'd in the huttings, — 
not ſet forth before whom the 0 —— 

"was returnable. Lowfield v. Satchwell, H. 19 G. 2. Will. 123. ] 


[That defendant has not paid money to the officers and ſoldiers of 


damage fea/ant the phintiff replies. 
quo ts ants —— — the” 


En debt on bond, ger of the condition, to-proſecute-error in the 5 
huſtings, and pay . affirmed; plea that 


uſtings were held, nor- that the writ 


a2 regiment, aceording to the ſeveral-proportions of 2 is ſuf-- 


ficiently certain. Cormwuallit v. Savery F. 32 G. 2. 2 B. M.. 372. 
- [That defendant was attached by writ of privilege is ſufficient, 


without ſetting forth the return, for t Om Rs an whenever | 


— bonne. [ms 163) | 
(F18;) De fon Tort 8 when it ſhall be replied generally. 


is.) If the plea goes merely i in . If defendant pleads a plea 


merely in excuſe of an injury to the o, or the replication of an- 
bother, 82 tort demeſue ſons til cauſe is 4 proper replication 8'Ce. 


G7. 4. Crogate. - 
As, in an action of treſpaſs 'for an affault and battery, if the ne- 


| agginns eads ſon aſſault v5” jul 8 Co. 67. a. 
* the Gan entr n his Pofeffians and he molliter manus 


1 Foy und if bs bas doibags þ it was vn N exon affoutt. R. Latch, 


128. 227. 
So, in treſpaſs for falſe impriſonment, if the defendant Heads that 
the Haine broke the peace, and be being. a conſtable, and 2 5. toul bim 
to carry hi im to a juſtice of the peace. ro. de ſan Tort, 1 
Or, that he being a conſtable, took him; being a vagrant. Bro, te for 
Ti ort, 20. 
Or, en hue and cry for a roblery. Bro. „ 
Or, that he reftrained the Planrff being a lunatic. Bro, de fo 2 orts 


1. 
4 5 be being rector and the tyther ſevered, the plaintiff wadd haus 
2 them tk and in defence of his Zythes molliter manus impoſuit, 
2 Cro. 224. Tel. 157. 


4 22 
| wm in an action on the cafe-for defamation, * the defendant er- 


 cuſes himſelf by Be and cry. 8 Ce. 07-4. 25 


(F 19.) Or juftifies by matter of ſas S0, if de PER EN EIS 


makes a juſtification, which conſiſts ,wholly.af matter of Fact, d ſon 


| tort demeſne generally, is a good replication: as, in falſe ee 5 


- if the defendant juſtißes hy qroceſs out of, the. admiraley, 


nne court, or othet court 8 8 Co, 67: 4, SY 


— 
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In an action far e f defendant, juſtifies: by reſon of a 


_ robberyby the plaintiff. 2 Leo. 103. 1 Saund; 203%? 177 2 


In an action for a conſpiracy, if the defendant jültaker ay \ſafpicids: 
2 felony, on which the defendant was bound Fr a Juſtice: of peace to | 


| proſecute. Win. Ent, x08. Vide Eat. 1 47. pf 4 1755 u I 18 


In treſpaſs, if „ the © taking for a zerür. Bro de 


* 


fon erty 5: 1 % ghoct) ae 1 AE have 
00 re {: N n 


In replevin, if this 4 be dent ae aa ny of a — . — | 


made. within the- manor erge- to _ een R. 3 Lev. 48. 
Leu. Ent. 156. og. $ da bib od 
So, by the /f. 43 EI 2. in a repleyin if the defendant 
diſtreſs for the poor's rat. 1 


So, tho' in the plea a matter of ates tile be allegedas induct- 


weng to the plea. Hat pol. Hanau | 
(F 20. When i it is not a good e = 


. E 20.) If matter of record be mixt with the fact. J. But-/ans A f 
—.— 8 plea; and therefore where the defendant juſtifies | 


matter of record as Well as matter of fact, de ſon tort generally, is 


not a good replication, for then the matter of - record will be put in 
iſſue; but-he' ought to ſay de on tort, &c. and traverſe the matter of 


fact: as, in falſe impriſonment, if the defendant juſtifies by aicapias to 
the' ſheriff and a warrant to him, the plaintiff ought not to reply: de ſor 
lere without traverſing the warrant. 8 Co. 67. a.' R. 3 Leu. 65, 


So, in an action for words, if the defendant-juſtifies by reafon of 
perjur in a court of record, it is not 2 good replication. rene is 


tray ' Semb. 2:Leo. 81. 102. 
In treſpaſs, if the defendant juſtifies by a proceſs out of « an inferior 
court of record. Semb. Hard. 6. 


80, if the defendant juſtifies by the cuſtom of a manor; WY an wort, 
Ke. generally, is not a good replication, but it ought to traverſe the 


.cultom. R. Hob. 76. Cont. per three 7. Lev, acc: 9. 
Vet, where the defendant juſtifies by cuſtom of foldage, 4 2 rf 

is a good replication. Kit. 223. a. 

And if che matter of record be only inducement to the plea, de /n 


tort, &c. may be replicd generally: as, in treſpaſs, if the defendatit 


pleads a preſentment in a /wainmete-court, and that he, as forreſter, re- 

ueſted him to anſwer, and becauſe the plaintiff refuſed, he took him, 
= ſon tort, &c. is a good replication; for the preſentment is wha in- 
e N D. 2 Leo. 1 


te 21.) i the defendant 60> an inter in or out of ti land. 1 85 ; 


if the defendant in his own right claims any intereſt in the 5 
ſon tort, & c. generally, is not a good replication. 8 Ca. Gy 4. N. 
2 Sand. 295. 1 Lev. 307. -- 


So, if he claims an intereſt out of the land: : 48, common. R. 505.675 a. | 


Or, rent. 8 Co. 67. a. 
2 way or paſſage over the land. 8 Co. 67% 4: R. 2 Cre. 599- 
Or, trees cut down on the land. N. Cro. E.. 539. * 
"a6; if he claims, as ſervant to another, any — in or iſſuing 
out af the land, U. it is not a good replication, without nien 
the command, WARS this appears to be ä 8 Co. 67+ a. 


* 
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- "And ſo it ſrems to be intended. Co. EI. 14. 540. ian or 8 


And therefore, in replevin, if the defendant, as-bailiff, — 9 6 * a 


— fenſont, and the plaintiff pleads that. A. was ſeiſed of two parts, 


a good rejoinder. R. on Demurrer. Cro. El. 812. 


E & So, if the plaintiff makes title in his declaration, and the: flefendant 


 * pleads a title in avoidance of the cauſe of action, or in deſtruction of 
the plaintiff's title, de /on tort, &c. is not good without a traverſe: as, 


in treſpaſs for taking his ſervant, if the deſendant pleads that the 
Father of the ſervant held of him in hij , Sec. and he took him as 
his ward, de ſont torr, & c. is not good wichout a traverſe n the * 


erg, B. 42 158.4; Brorunl. 215. 


So, in tteſpaſs, if the defendant makes title by deviſe 3 WI FJ un, 


Sec. is not a gobd replication. R. 1 Leu. 307). 

To an action of treſpaſs for taking and eee a welding; the 
defendant pleaded that the locus in quo was called V., of which the 
bailiffs and t irgeſſes of 8. were ſeiſed in ſee, and that the defendant 


- -astheir ſervarit and by their command took the cattle damage feafant. 


- To this the plaintiff replied de ſen tore, generally, and judgment was 


given for the deſendant on demurrer. Cocterel v. drafrongs C. F. | 


* 11 Geo. a2. (Com. 582.) Willes, 9g. S. C.] 
[When defendant in an action of treſpaſs ages! in FE plea takin 
the goods as a diſtreſs for rent, the plaintiff in his replication — 


either admit or deny the rent in arrear; Wal, . ſands fabi is bad, | 


Comer V. None, CG; fe H. 11 Gro. 2, Willes, 


et, if the title * be only inducement, de ſon tort, Kc. may 


be replied ge nerall i as, in battery, if the defendant pleads that he 
was ſeiſed in * 0 
came to take away his corn, and he in defence, &c. di ſon tort, &c. 
is a good replication. R. Tel. 157. R. Latch, 221. 1 Brownl. 21 5. 
This replication is bad when it puts ſeveral diſtin& matters in iſſue, 
v. Monke, C. P. H. 11 Geo. 2. Willa, 52. Coclerel v. Arm- 


lr C. Pe T. 11 Ge. 2. (Com. 5 82.) e el a. 


_ Wardell, C. P. E. 13 Geo. 27 aller, 204. 


F 22.) the defenidant claims by author ity ow the plaint lug 2 ] 
Bo, if the ade df juſtifies by authority derived e or im- 


mediately from the plaintiff, tho he claims no intereſt, yet de /on forty 
_ oi generally, is not a good replication. - 8 Co. 67.9. 
As, by the licence or command of the plaintiff. Kit. 221. . 


0 220 obe ep be, if the defendant julibes bs. 


| lhe of law : as, to view walte, 8 Co. 67. 3. > 
Y So, it he juſtifies by ſtatute: as where the . ſtißed the 
gk FWW wi mk «ah 
4. L 10. 


6 24.) How 1 fo be phaded] If a man SOFT +; eee 


ori without foying * n coſe; 1 80 bad. e 2 Cre. 399. 


2 _ 341 9 


Mrs by his licence he put his cattle there, de /on ann generally, is not 8 


a cloſe, and had cut his corn, and the plaintiff 


. no . 
1 
ell mae odd Ah in 


„1 Kol. 47. 7 
But this ihall be Aided aber rere. . x ven. dos x — cont, 
a o 


PLEADER. 3 1 


$0, if the- defendant pleads de. 


of coljobilir or nothing in arrear, &c. It will be bad on a pe 77 


yt for it js frivolous introgucion to ths: general iue. R. 


Jo; | 


But, de ſon bort abſque tali warrants, where the defendant bin. 
by warrant, ſeems good. Tut. 1400. 


And de on tort to ſeveral mend; is MAE fo . tali cauſa 2 


to all. X. 1 Leb. 124. Dorn e ln $6 Ten $57; +l} 
So, if the plaintiff replies, 4. for ere dec. een, when ot 
bogbe mot, there ſtrall be a repleader. mo Mu 

And de /on tort generally, when he ought: 106 will be aided 3 
verdict by the ſtatute of Jeofails'; for i it is is form only. TEN 2 — _ 
tn wrt R. 1 Brownl. 2. | 

Yet it was Reid bad eee 3 . Ge A 

80, if the” 2 a e — es" —_— 4 von tort, 
30 0 7 Sid: 445. 1 Vent. 1 ee 


8 wt; 14% W 165 IT Ay oy 


L = 25. ) eplloteion 24a Part is bad for che Whole, | 


a entire replication, bad in part, Is. bad for the whole: 2s, in an 


action on indebitatus .afſumpſit and 2 mul computaſſet, if the defendant 
Pleads, the ſtatute of limitations, and the plaintiff. replies that the 
money in the ſeyeral a ampſits are due in trade, as merchants, if this 
| ſhould be good as to the 2% mul. computaſſet, yet being bad as to the 
| — eſumpfit, it is bad for the whole. Semb. 2 Sond, 127. . 
„ 1 

; '*"TBut this rule cannot a ply to any. ale une” 72 objection is 
merely on account of FT. © 3 therefore, "where the replication 
ſtates matter ſufficient for the plaintiff to maintain his action, hy it 
Nate; KA en e en is, e e 2s, whole is not 


. e 3.54 13761 | T ei 
e e poo. 7 EY 3 Ig I 
ND 76 wh By what Words it ſhall be. 

13 pope proper words of a | traverſe are, without thi or, abſque . 
ere . 


But words equipollent are adde and: therefore a wank by the 


. words, et non, is ſufficient; as; if: the defendant pleads that, 4. was 


taken by a warrant returnable die S. poſt Oct. Pur. ei mms war- 
rants return. dia V., is à good traverſe of 2 warrant, returnable die * 
3 1 Sand. 22. 1 Lev. 192. - 
80, if ar bedefo ſon tort ab/que-tali warrants, it ſeems good, 

tho it does not oy expreily n e there eas farbe 4 e. 
Lat. 1460. 

_ — be a traverſe of the matter alleged by the Rt; party, 
vithout ſaying made et rms, Prout, bec. it will be well. Semb. 
2 Leo. SS.» 2 


Yet, a traverſe onght to be by expreſs words and not argument- | 


ative: gel if he -travenſes -ahſque loc quod intravit at fc ſe 
M. 10. 


N a rarerſe be er bs qud of of cubic at ter out alia * 


2 5 


——— 8 —ü—ä OOg—_—_ T—. 


reer 
3 —— an = ce * 


— — 
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3 
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4 356 . FEEAD „„ 

= . hg notextend to e ER fat. "Bur. 

= 145 1 og Beret . NA Was 

"A Hudbtſe ge, e. to the coukery; for it is inthe 
negarire. K. 1 Mod. s 0 % 


52g Bn Th N 4. . og 


(C2) When neceſſry. 8 wot Ae we 


- 5 By 44% au * : Bud F | . ant wy S5-b4 {+ 

a 5 Geseraiy, matter of Wed. expreſsly alleged inthe: court or bar, if 
it is not conſeſſed or avoided; muſt be traverſed: 8, in trover, if the 

defendant juſtifies by ſeizure as a waif, he muſt traverſe the conver- 
ſiom N. Mo. 57%. Fer tue N. C El. cn N BA . 
In replevin, if the defendant claims common in Galen and the 
plaintiff alleges that he had common in forty acres, he muſt traverſe 
that he had common in fix acres; only far it cannot be intended the 
s 18 ſame common. R. 1 Leo. 44. 7 A Rae ili e 5 
So, in debt for rent / upun wicalaaf. ten acres, ĩf theideſendant : 
ſays tar he leaſed the ten acres, and alſo a rectory; Se. he muſt tra- 
verſe a leaſe of ten acres only. 1 Leo. 44. 
So, in an action upon the ciſe that the defendant overtharged a 
. Warehouſe, by means whereof it fell, if the defendant pleads t t it 
| was ruinous and therefore it fell, he "muſt traverſe that 1 was 8 ver- 
: N charged. Per tavo . Manzwod cont. Cri: EL 285. 

„ So, in treſpaſs for the taking of four pigs diſtrained, one after I. : 
pounding, the others before, if the defendant leads tender gf 
amends, e moſt, traverſe the Fd mos + ; for a terider * 

too late. R. Lat. 1262. e 

So, if the defendant juſtifies the publication of a libel to ole 

| "of thoſe to whom he is charged to have publiſhed a bel, he ought to 

| ? 1 all others to whom he is. charged te to bave publiſhed it. K. | 
=: *, Fx. PL ny” 

I80, in Areal, if defendunt juſtifies at arlbther p e thab'i is aid 
in the declaration, a traverſe is ese. Benja KA Howell, M. 

18 G. 2. 1 Wil. 81.) - 

So, if the e makes a local juſtification, he ought to tra- 
verſe all places exeept that to which the ju thcation extends: as, if 
he juſtifies as ſheriff, he mult traverſe all places except his own 
county. 2 Cro. 372. R. G. A Sl. io brow er 11 wht 
If he juſtifies a nefpas by a releaſe, 65 at a * ane ſt 


- 


"traverſe Aall*times after. 1 Cal. 222. Altes % 
If he juſtifies as conſtable, he muſt traverſe all places but bis own 
"wil, 21 Lit. 282. 3. $3 e Atte mts 


lt, as other officer, all places but thoſe within 1 eee . 


2 I 2 I 6 


20% 5 he juſtifies a diſtreſs for damage feafant. 1205 be muſt traverſe all 
* other places. Co. Lit. 284. . NR. Cra, R Oοe ef ob i 0 
C rent, he wu traverſe all places. not demiſed. . K. 
18. 293, 294. Fink 
So, if he juſtifies b lll manus pen kame W. 
| A. he muſt traverſe | n hex 1 K. Gro. E.. 70g. 1 0 19. 
C ar « ee 
agg 80, if he jutlißes by proceſs out of Wy 965. code; 8 to 
1 traverſe all Places out of their e. ee I "GH 264, 65- 
"LH. 1563. e N. 1 A +4 e Sa 


&: 4: 4. D | — 80 
* * 14 b+ =» 
eff % 5 9 


"5-6 


* 


a of a cheſt. Nn | 5* 


PLE ADE R. 
d boy in he: juſtifies" by proceſs, &c. he ought to; traverſe all tin | 


before the tee, and aſter the return. R. 1 Rot.” 
elf he juſtifies as ſheriff, &c. he ought to tes all-times before 


his office or fince N. 1 Leu. 216. 


And ſuch juſtification muſt not be larger or narrower, n. 


( 15, 16.) 


8 if che place or time is not material, the juſtification muſt ho 
in the place ime” wan 18 ee in e eee Hus 2 
(Gt 
So, if a man makes title by feolfment, 5 5 che ado pleadsa pl 


ae, he ought to traverſe the laſt. Vide pol. (G 3.) 
Or, by grant of a copyhold, and tlie other pleads that the oa 


came, by reaſon of the yacancy- of a biſhoprick, Wc. to the hands 


of the king, who made a prior grant to him, he muſt traverſe the laſt 
grant by a copy; for he has not confeſſed ſeiſin in him who e N 


aſt grant, and avoided it. R. Cro. El. 354. Vids paſt. 83.) 
If the defendant avows for rent granted by A. ſeiſed in fee, nt 


| the plaintiff ſays that A. was ſeiſed in tail and died; and the land 


deſcended to inen be muſt traverſe. qe ſeilin in fee, Cpt ES 
PR ie | 

If the pleinglf: counts that 4. ſeiſed/ in hee demiſed fob e . 
and the defendant pleads that before the ſeiſin of A., B. being ſeiſed 


Aeͤeviſed to him in tail, and that he was ſeiſed till A. diſſeiſed him and 


leaſed, &c. if the plaintiff ſays that the defendant afterwards levied a 
fine to 4. he ought to traverſe the diſſeiſin. R. Jon. o. 
So, if the plaintiff alleges a ſeiſin in fee, and the defendant ſhews 
that he: had a conditional fee, he muſt traverſe the ſeiſin in fee 
alleged; for it would be intended an abſolute fee. R. Nel. 140 
So, if the plaintiff alleges ſeiſin till 4. died without iſſue, and the 


defendant confeſſes an eſtate till B. died without ifſue, he muſt tra- JN 


verſe the eſtate alleged wy the pling ; = 2 are different eſtates. 
R. Yel. 140. 

So, if the plaintiff counts of an abate: to him and his heirs mals, 
and the defendant of one to him and his heirs female, he muſt tra- 


verfe the firſt eſtate ſurmiſed by the plaintiff. Tel. 141. 
_ -» $0, if the plaintiff claims by ' preſcription, and the Aten 
| confeſſes a title by deed, he muſt traverſe the preſcription. Tel. 


141. 


80h if the plaintiff claims a 0 in fee, (which ſhall be intended < 
in poſſeſſion, ) and the defendant entitles himſelf to a leaſe prior to 


the plaintiff's ſeiſin, (by which it appears he had a fee only in rever- 
ſion,) he muſt traverſe the ſeiſin of the plaintiff i in fee. Per two * wok 
cont. Cro. Car. 324. 3 Mod. 31g. 

If the plaintiff declares on a demiſe of two chambers, and the 
Fefeddent pleads a"demiſe of two chambers and another room and 
entry therein, he muſt traverſe the demiſe of the two chambers 


only, K. but Sand. thought that the traverſe would be [more Lara 


on the part of the PRE "© nk ee, Ray. e 1 Leu. 


3, in Jetinue of a cheſt: with FEAT if the 4 Hite 
livery of 2 bon with e a pledge, * mult traverſe the N 
: Ia 
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EAD ER . 


F 2 8 only ſor anocher Ange pen whom, he 


ad a warrant, he muſt traverſe thecovin. N. Dy. 361. 4+; hs 


| bn defendant ſays that A. being ſeiſed demifed un e, and; the 
op plaintiff replies that A. before — him, he muſt traverſe the de- 


miſe, except where he adds an entry and demiſe, and afterwards a 
mat Cre. El. 754. 


80, if the defendant confeliie, an: avozds; the matter of the count, Bo 


&e. only by argument, he muſt traverſe: as, in debt againſt an ex- 
ecutor, who pleads that he is adminiſtrator, * muſt traverſe _ 
niſtration as executor. Mir. 229. . 

In debt againſt an mnie, who: 8 that — is excoutor, 
be-muCtrarerſe the dying inteſtate. | Kit. 229. . 

In an action upon the ſtatute of labourers, and count that the "4 


fendant was a vagrant and refuſed to ſerve; if the defendant pleads 


hat he was in the ſervice of A., he ought to en uit hout this that 
be t is a vagrant. Kit..229. 3. 

In partition, if the defendant kf Ae that he is ſole ſeiſed, he wuſt 
_ traverſe that he holds pro indiviſo. Kit. 229. ö. 
In treſpaſs, the defendant pleads a leaſe Sands hey the maker — 
fellows of a college, if the plaintiff replies that at the time of the de- 
mile. alleged there were no fellows, he muſt reverſe e hoc that 
the maſter and fellows demiſed. Kit. 229. 6. 
* If the defendant alleges ſeiſin of a manor, old ——_ :altiies for 


a beriot, if; the plaintiff replies that B. was jointly ſeiſed with him, he 


muſt traverſe abſue hoc that defendant was ſole Eile. R. 2 Mod. 60. 
- If the defendant alleges ſeiſin in him of a manor and a fine levied, 

and the plaintiff replies that he himſelf was and ſtill is ſeiſed, he muſt | 

traverſe the defendant's ſeiſin at the time of the fine. R. 1 Leo. 77. 


: 1 And. 166. | Sav. 86. 


If he alleges ſeiſin in A. by whoſe command he took domays Fen- 
fant, apd and: the plaintiff alleges that the father of A. was ſeiſed and leaſed 
for life to B., under whom he claims, he muſt traverſe the ſeiſin of 4. 
at the time of the taking. Dub. 3 Mod. 318. R. Garth. 165. | 
If the defendant alleges ſeiſin in A. who deviſed to his father in 
tail, who died ſeiſed, and that defendant entred and was ſeiſed till 


* diſſeiſed by the plaintiff, if the plaintiff confeſſes the ſeiſin and deviſe, 


but pleads a recovery and conveyance to himſelf, he mult trayerſe the 
diſſeiſin. R. Cre. Car. 494. Jon. 402. 

If he alleges ſeiſin in A. and a demiſe and grant of the reverſion to 
| the plaintiff, to which the-plaintiff confeſſes ſein of a moiety by A. 
and a demiſe and grant to the plaintiff, who granted to the owner of 
the other moiety, he muſt traverſe i, was ed of the whole at 
the time of the demiſe. 

So; tho' the matter of the count or hay be confeſſed and avoided by - 
the plea- in the affirmative,-he -ought to traverle bot the negative, 
otherwiſe there can be no iflue. - Vide pot, (R 3 


* 
Ass in treſpaſs for taking fix beaſts, the defendant ;uſtives the tak- 


by agreement, the plaintiff replies that they were other fix, he 
= N in the negative, — this that he took _ fame fix. 
fir. 2295 4. ar $11 1 enen £315 
- In debt die bots dated 2 Abril, and e May, the 
3 pleads à releaſe 9 Afril, and that the bond was delivered 
3 muſt — aht My —_ vi — = 
229.5. Z = 


y 


"ds nee to deliver an inventory of all the 
| goods of B., the defendant ſays that he delivered an inventory of ſuch 
a 2 which are allʒ the plaintiff replies that B. had ſuch other goods, 
| muſt traverſe that thoſe named. by the defendant are. all. 35 


Dal. 32. 4 2 
805 in all * the replication mh. confeſs ond avoid. the ben or 


C PLEADER: wo 


traverſe it, except where it is matter of law, ndl. or mu that- Fe 


cannot be tried 1 And. 166. 1 Leo. 7. 


« [If plaintiff, in his replication makes ſeveral n e 1 : wag | 


defendant does not traverſe in his rejoinder, to which plaintiff de- 
murs, judgment ſhall be for plaintiff; for whatever is materially al- 
leged muſt be traverſed, or it is always taken to be admitted. Ni- 
cbolſon v. Simpſon, P. 6 . Str. 297. Fort. 356.1 


It a euſtom is pleaded, and plaintiff replies another cuſtom repug- | 


nat to it. Kenchin v. Knight, M. 23 G. 2. 1 Wille 253.(! ! a 
ä In an action of treſpaſs, the defendant. Shaded that an antient 
meſſuage and 12 acres of land were immemorially parcel and a cuſ- 
tomary tenement of the manor. of A.; and that there is a cuſtom. in 
the manor that, ſrom time whereof, c. the cuſtomary tenant of the 
ſaid cuſtomary tenement, for all the time aforeſaid, has had right of 
common, e. The plaintiff in his replication trarerſed the cuftom,. 
and was admitted upon the trial to prove that the meſſuage was built 


within 20 years, and not upon the ſite of an antient houſe, tho the 


replication ſeemed to admit the antiquity of the nn nee 


ee ane. 3. . 3]: » 


0 3.) When not neceſſury. 


(Gz) If the party confeſs and avid.) But, generally, if FR mat- 


ter of the count or bar be confeſſed and avoided,” a traverſe is not ne- 
ceſſary: as, if the defendant juſtifies as aſſignee of a term for years of 
A, if the plaintiff claims by a prior aſſignment from A. of the ſame. 


* 


term, he need not traverſe the aſſignment to the defendant, for he 


has confeſſed and avoided it; for after the aſſignment to the plaintiff 
A. could not aſſign to the defendant. R. Mo. 551. Cro. El. 650. 

Per two F. three cont. Ou. 142. K. per three J. 6 Co. 24. . K. 
Me. 557. Dub. 2 Vent. 212. 


80, if a man claims a copyhold, and the other party claims by * 


? prior grant, he need not traverſe the ſubſequent grant, but the tra- 


verſe muſt be of the prior grant. R. 2 Cro, 299. Tel. 221. 2 Bul. i. 


. Vide ante, (G 2.) 
30, if a man claims by patent, the other who has a prior patent 


need not traverſe the laſt patent, tho? it be not fully avoided ; for by - 


poſſibility the king might have a new title after the firſt, and before 
the ſubſequent _ 2 three J. Cro. Car. 58 1. 


80, if the defendant pleads that the plaintiff abated after the death 
of A., and the plain replies that A. deviſed to him, he need not 


i traverſe the abatement. R. Tel. 151. Vide Lut. 1558. 


Yet if the feoffment of A. be pleaded, and the other pleads a prior 


ee from A., he muſt —— the laſt feoffment; for poſſibly 
might. gain a new eſtate by. diſſeiſin after the firſt feoffment. Dy. 


FEE Cre, Bl. go. 6 Go. * K. 2 Cre. 681. R. CE. 36 


ide ante G 2. 
N N . 


* 


- 


/ \ * 
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te defendant ſhews that the abbey was founded within time of me- 
mory, he need not traverſe” the preſcription, for it is ſufficiently! - 
| Pg es avoided. - R. Tel. 31. J TC(ͤͤ S115 1515. SIMT99 9 44 
\ Otherwiſe, if the land was in the hands of farmers; for then the 
plreſcription muſt be traverſed. N N. g . 
38o, in quatre impedit, if the plaintiff counts that A. being ſeiſed in 
fee, preſented B., and granted the next ayoidance to him, c. and ; 
_ the defendint pleads that A. being ſeiſed iu fee enfeoffed others to the | 1 
uſe of himſelf for the life of C., and then granted the next avoidance, 3 
and that C. died, he need not traverſe the ſeiſin in fee at the time of 5 
the grant, for he has confeſſed and avoided it. | Dub. Hob. 102. py 
SO, in a ſcire factas againſt tertenants, who plead that the -cognifor 
and others were jointly ſeiſed, and the cogniſor died, c. if the plat - 
tiff replies a bargain and ſale, this avoids the joint ſeiſin; and thefes 
fore it need not be traverſed. © R. 2 Sand. 28. 
© So, in avowry by diſtreſs for rent of a third part, if the plaintiff in 
bar entitles himſelf to the other two parts in common, he need not 
traverſe the taking in the third part only; for he has confeſſed and 
avoided. N. 2 Vent. 228. 283. e 
If the defendant juſtiſies impriſonment by the ſheriff's warrant upon 
eee und tnat che plaintiff eſcaped, whereon he by the ſame war- 
iliant retook him, if the plaintiff replies he eſcaped with the ſheriff's 
conſent, he need not traverſe the ſecond taking. R. 1 Brownl. 197. 
Tet, if there be not a full confeſſion and avoidance, there may be a 
traverſe, tho' it is not neceſſary: as, in replevin, if the defendant 
 avows a diſtreſs in two parts of the land, and the plaintiff makes title 
to a fourth of the third part, if the avowant conveys to him the two 
parts alſo, he may traverſe that he was ſeiſed of the fourth only. 
J ee e e eee 03 e 
So, in quare impedit, the plaintiff counts of a grant of A. ſeiſed in 
fee, the defendant ſhews that he was ſeiſed only pur auter vie: yet he 
may traverſe the ſeiſin in fee. Semb. Hob. 103. Mo. 869. 
And to add a traverſe is the ſureſt way. D. Mo. 869. 


(G 4.) If hejuftify, the whole action.] So, if he juſtifies the whole 
fact; a traverſe is not neceſſary: as, iu battery, if the defendant juſti- 
fies by caſualty, he need not traverſe aliter aut alio modi. D. Mo. 
864. Cro. El. 667. | I. 5 e 
Ilf in treſpaſs for taking and detaining cattle at A. defendant juſti - 
fies for damage feaſant at B., and that he impounded at A., he need 
not traverſe, Ryley v. Parkhurſt, T. 21 & 22 C. 2. 1 Will. 219. 


1 


(G 5.) Fit be a matter of a So, if a man alleges matter of law N 
in bar or avoidance of another's title, a traverſe is hot neceſſary: as, 1 

in ejectment, if the defendant pleads a fine to the king and bis heirs 
males of his body, whereby the king entred and was ſeiſed in tail, if 1 
the plaintiff confeſſes the fine, and fays the king entred and was ſeiſed F 
in fee, there need not be a traverſe of the ſeiſin in tail; for it is mat - +2 
* of law. R. PI. Com. 230. b. 8 . 2 Sat 1 F 
-  ' Bo, in trover, if the defendant plead a ſeizure ; ass, priſage, to the 
king's uſe, chere is no need to traverſe the converſion z for he cons 
felles the ſeizure; aud whether jt be à converſion is matter . 


2 


K. Tel. 200. | ; 


1 


* 


Pop ehh if the defendant pleads » lte in a women. be ners 
not traverſe the plaintiff's property. 5 H. 7. 14. TL“ 
So; iſ he pleads ſeizure; as, a waife or wreck. dl. 
| So, to an arowry for rent by preſcription, -if the defendant pleads: 
unity 'of poſſeſſion, there is no need to traverſe the ee ee x Tor 
it is matter of law whether unity extinguiſhes it. id. 2% 
80, if the defendant pleads" that the plaintiff, and his blood hive 
been villains time whereof, e. the phintff hoy 2 baſs; 
_ tard, he need not traverſe the preſcription: '' Bid. +176 ooo 
So, in quare impedit, if the plaintiff alleges ſein is king Edwied,: 
and that he died ſeiſed, and the rectory deſcended; '&c.;" if the defentd- 
ant pleads an appropriation by king n ** re not l 
the dying ſeiſed. R. Pl. Com. 496. a. 
Vet matter of law, when conneQed with aa, nay be traverſed . 


as, ſimony. Raft. Entr. 532] 9 75 oor 


8 in fee or in tail. Nev. 140.1 (Site | Sets. 
. 1 2 5 


[The right of a county to repair a — Au 2 er 
(G. 6.) Or, a matter of record.] 805 — alleges A matter of ve- 


cord, there ought not to be a traverſe to it; for it cannot be tried by 
the country: as, in debt upon a recovery in an inferior court of re- 


Fon nr defendant traverſes ver rc LM it is bad. K. * three 
1 19 71 "* | 
In feire eden ditt bail in error, who plead quod Jubicles ponder 


indeterminutum, if the plaintiff traverſes it, it is OY for i it e | 
determined uy you record. R. wk I $11 By 1 an 


pt 


-(G 7. ) Or, not ub! IM if he lax a matter of fact, * 


i not triable: as, an intent or deſign to make, it is not traverfable; | 


| becauſe it cannot be tried: as, in waſte, if the defendant-pleads an 
aſſignment, and the plaintiff replies that the aſſignment was contrary: 


to the ff. 11 H. 6. 5. to the intent that the plaintiff ſhould not ku ] 


again whom to bring his action, and that the defendant continued 
the poſſeſſion, traverſe that the aſſignment. was not made to the in- 
tent, c. is bad; for he ought. to traverſe the r of the pro- 
fits. R. 5 Co. 77. $I . 

So, a traverſe, that he uſed a garden F veram intentiontin' be- 


| denture, i is bad; for the intent was not traverſable. R. 3 Leu. 167. 


So, in an action, quare retinuit canem ſciens ad mordendum over con- 


„ the ſcient is not traverſable, but muſt be given in evidence. R. 


1 1 Rot. 4. J. 45. . 
Tet a traverſe, * he arteſted virtute warranti, is 800d. Semb. 
1 Sand. 23. b 


80, a traverſe of an entry command; where by inducement the 


command appears material. N. Cro. El. 463. 
80, a plea, that he left money with the plaintiff ea intentione that 


he ſhould pay, is good; for he may traverſe porn non b Nr 


firms. R. Skin. 397- 


(8 8.) On, not expreſs alleged] 80 a 8 alleged, | 
ted not be traverſed : wo. if the 3 pleads a grant, uſed to be 
made, of an olſice to ſuch perſon or perſons as B. pleaſed, and the 
— chat it vſed to de granted Re... he need 


not 
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a PLEADER: 
ant traverſes to ferry ben u i en expel alleged "to . 


59: a. Vide pot. (G 13.) LE 
* If che plainciF alleges that the dean, wchilearot/ingh; chapter of 


. leaſed to him, and the defendant pleads that the dean and chapter 


ef B. leaſed to him, ab/que hoc that there is ſuch a corporation as d ; 
archdeacon, and chapter of Bi, it is not good. Semb: Lane, 18. _ 

- So, if a man traverſes a matter not alleged, it is bad as, if a 
| breach of covenant be aſſigned that he did not pay the ſalary of an 
| oifice, and the defendant traverſes that he did not receive the. profits. 
of the: office- | R. 2 Hen. 

80, if the defendant jullvies b insel, out. of an inferioe- court, 
the plaintiff cannot traverſe that the matter aroſe out WW : 
tion 3 for it was not alleged. R. Lat. 1560. 

_ - Soy in treſpaſs for cutting down trees, if the defendant: ſays that 
| thebailif appointed the taking of trees for repairs, for Which he took 

- thole trees; traverſe, that he did 1 is p For: this 


_ was cot alleged. : N. Lut. 1480. 5 2 oi; ab 6} . 2 
80 9.) Or, if there be a good ifue der,] Bo, if 8 


an expreſs affirmative and negative, there ought not to be a traverſe: 
28, in an audita quereia to avoid execution on a ſtatute, alleging that 
cüitulit the money at the ve pg payment; if the defendant pleads that 
at ſuch a day he' demanded it, and no one was ready to pay, he ought 
not to traverſe, ab/que hoc guad plaintiff objulit ; for there was an ifſue 
defore. R. Cro, El. 755. But it Appears: that the: plex was bad in 


another point. Tel. 38. 2 Cro, 13. 


But in order to take iſſue on a fingle point, after an . 257 . 
negative, a traverſe may be allowed: as, where the defendant pleads 
another action depending for the ſame cauſe, if the plaintiff replies 
that they are ſeveral cauſes, ab/que hoc that it was for the ſame cauſe, 
it is good. - R. n me —— I Vent. 101. 7 . . 
1 Med. a ik | 


(0 10. 6.) Of what Things a Pute all 6070 Fl, 


| 8 1 10. a.) the moſt material thing.] A traverſe ought to be of the 
© moſt material thing and the effect of the bar: and therefore in debt 
' for rent on a leaſe, for years, if the defengant pleads a deſcent to 4, 
vo was diſſeiſed by the leſſor, but after the leaſe and before any rent 
| 2 frog the plaintiff ought to traverſe the Ad, not che deſcent. 8 
39- | 
80, des, if the defendant pleads that A. being ſeiſed made - 
2 leaſe to him, the plaintiff ſhews that after the diſſeiſin of A. his fa- 
ther was ſeiſed and died ſeiſed, and the land deſcended to himſelf, 
he muſt traverſe the leaſe. R. Ae. 5) 74 6 Co. 24. a. 8 
So, if the ſurrender of a copyhold into the hands of 4. che plain- 
tiff g Kownred be alleged, the plaintiff ought to traverſe the ſurrender, 
not that A. was not his ſteward. R. Cro. El. 260. | 
' So, in guare it, the moſt material point ought to be traverſed. 
D. 1 Rel. 235: » ite i6- X. Gro, Car. 61. 105. 98605 R. Jau. 
10, He. 56, Cr. Lee. 1630. 
In treſpaſs; if the defendant pleads that the land was demiſed to 
* who {eh « out * tithes, whereon, be, 25 Wee e 
g 8 t 


Pl 


* 


a ; 4 4 * 4 
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plaintiff muſt” exthe taking as tithes, and not the demiſe. R. 
2 oof 5 A x * You * * . 
o 9 1 * * 4 - 
Fe ” * * N 5 1 = 


oe. Jen. 894 90- 


6 1 22 87 5 „ e OWE 0, rs BY 5, 3; Rant 
If che defendant; pleads a gift to his anceſtor. in tail and ſeveral 


| deſcents, whereby the land came to him; if the plaintiff. confeſſes the 
_ gift, and alleges à feoffment by the donee, under which he claims, 
and traverſes that the donee died ſeiſed, it is bad; for he _—_— 


traverſe the.laſt-dyingſcifed, for there might be a remitter. 
107. %. PPP * 


- 3 
* +5 * 2 
en 


In debt upon a bond for appearance Oc. Martini, if the deſendant 


| Pleads the J. 23 H. 6. and. that he was impriſoned by a writ return- 


ter are of royal foundation, the archbiſhop. has no power. The arch- 
biſhop pleads, and traverſes. that the prior and convent is of royal 


able guinden. Martin, ; if the plaintiff. replies that he was impriſoned 


by a writ, returnable a, Mart., he ought. to traverſe the impriſen- 
ment by writ returnable quinden. Mart. R. 2 Leu. 1. 


In prohibition, on a libel for the profits of land ziven for charity, 


upon ſuggeſtion that the land was given to his own uſe, if the defend- 
ant pleads a gift for charity, and traverſes the gift to his own uſe; it 


will be good. R. 2 Bul. o. 4 


Tln prohibition plaintiff declared, ſuggeſting that defendant had no 
juriſdiction, ſetting out that the dean and chapter was from a tranfla- 


tion of prior and convent, and ſuggeſting that where dean and chaps 


foundation. On demurrer, judgment for defendant... Fort. gag. 


Bunt the deſendant may traverſe any part of the declaration which 


is material to the plaintiff's title: as, if the plaintiff alleges that A. 
being ſeiſed enfeoffed B. who died ſeiſed, and the land deſcended to 


1 


wi 


In treſpaſs, if the defendant. pleads, that before the tre 


- * 


So, if he pleads that 4. being ſeiſed enfeoffed B., who enfeoffed 
under whom he claims, the plaintiff may traverſe ſeiſin or any meſne 


. feoffment, if the defendant does not claim by any meſne conveyance. 


from the plaintiff himſelf. 6 Co. 24. 5. | 

80 if h 

under whom the defendant claims; the plaintiff may ſay that D. be- 
ing ſeiſed granted to A. in tail, Oc. and may traverſe that A. was 
ſeiſed in fee, or the conveyance in tak R. 2 Cro. 68 t. 1 


Ik he ſays that A. being ſeiſed leaſed to him, and afterwards dif 


ſeiſed him and leaſed to the plaintiff, he may traverſe the demiſe to 
the defendant, or the diſſeiſin. R. Cro. El. 798. t 
380, if the plaintiff alleges a title when he need not, he gives the 


defendant the advantage of traverſing: as, in replevin, f the defend- 


ant avows damage fegſant in Black Acre, and the plaintiff in bar ſays 


6 he waz ſeiſed in fee of a cloſe, of which the defendant ought to repair 


— 
- 
=, 
\ 
A 
\ ? 


the fences, and for default, c. the defendant may traverſe his ſeiſin 
in fee. Per three J. Wind. dubitante, Dy. 36s. © ide pe. (G 16.) 


In ejectment on the demiſe of B., if the defendant pleads that FH. 
_- enf A., and the eſtate deſcended to his heir, who demiſed to 


him, and than B. diſſeiſed, Me. the plaintiff may traverſe the feoff- 


* + . 


ment to A, or'the deſcent, tho it need not be alleged. 3 


ſeiſed and leaſed to him, the plaintiff may traverſe the ſeiſin or the 
leaſe, for both are material to the defendant's title. 6 Co. 42. 4... 


pleads that . being ſeiſed in fee conveyed to B. in tall, 


* 


ſeiſed his leſſor, and conveyed to the defendant; the ſeoffment, de- 
ſcent, or diſſeiſin may be traverſed. Dy. 366. a. eee 


a_— LEADER? 


n egplevin, the defendant fag hat Bio ſte which 5 
need to A., and avows for a rent· charge granted by A., the plain - 
ys that B. was feiſed in tail, which « ded to A., and he 


\ 


granted and died, a * — hoc that B. war ſeiſed im fee: the traverſe of 
the — in fee by s good, the” the ſeifin . 4. wa more ibs 


rial. — Tel. 84. 
So, alſo, if two points are material, — Auen 1505 — 


5 one or the other: as, in treſpaſs, if che defendant pleads that A. 


was ſeiſed and demiſed to him, the Pluintiff may raverſe.the Rib or | 


- demiſe; © N. Hard. gra"! ba 


. "So; in debt upon a bond for e if the defendant pleads 
the . 23 H. 6. 10. and that he was arreſted by a writ returnable at 


another day, and the plaintiff replies that it was upon a writ return- 


able on the firſt; either the one or the other writ is. traverſable. 


Semb. 1 Sand. 22. 1 Leu. 192. 2 Lev. 174. 
In treſpaſs, if the defendant ſays that A. was ſeited i in bee, vs be- 


| ing outlawed, and found by inquiſition, Sc. the defendant entred 


a Jevari the plaintiff replies that B. being ſeiſed demiſed to 


u 
Ao, him, he may traverſe the ſeiſin of A., or that th land was' not found 


by-inquiſition. N. Hard. 316. 
In an information for an intruſion, if the Hebetdidat: s that the 


King by patent granted to A., who, being ſeiſed in fee, enfeoffed the 


defendant, the attorney-general may traverſe the grant or- feoffment, 


| but not that A. was not [eifed/in fee; for that is the conſequence of 


the grant. Sav. 58, 
80, if the defendant does not rely on the moſt materie matter, but 75 


goes to another point, he gives the plaintiff the advantage of traver(- 


ing it: as, in an action for diſturbance of common, if the defendant 
pleads that he is lord of the ſoil, and put rabbits there, and preſeribes 


for a warren, tho* he might juſtify, as lord, the putting beaſts of 


warren on the common; yet when he goes on and preſcribes for a 
1 the plaintiff may traverſe the preſeription. R. Lut. 108. 

[In treſpaſs, if deſendant juſtifies cutting a beam, whereby tiles 
27e thrown down, and the replication traverſes its being previous, it 


is not ad idem., and therefore bad. Hanne v. Fer r T. 


pw 2. B. R. H. 289.) 


-(G 11.) What thing is het hdd, 1 And 8 any op fa; which 
appears to be material, is traverſable, tho! it be only ſuggeſtion: as, 
n prohibition, a ſuggeſtion of a refuſal by the ſpiritual court of a plea 
ich ought to be allowed) in a ſuit there for tithes, or other 


—— of their cogniſance, is traverſable, otherwiſe their juriſdiction 
in any caſe might be taken away by ſuch a ſuggeſtion. * N. 2 Co. 45. 4. 


Ocherwiſe, where the refuſal is not the cauſe of the Prohibition. 


| R. Mo. 425. 


80, any lurmiſe, which takes away the juriſiQion of the court, i 


5 raverſable,” Cro. El. 5 11. 


| "og 


8o, place or time, where it appears to be material, is roverſble 
Vids ante, (G 2.) — gf. (G 12.) 


And therefore in replevin, a place where, Te, muſt be aged; 


for | it is traverſable. N. Hob. 16. 
380, the conſideration in aſumpſt vf uxerlable, ee it is' exeous 


D. Gre. OY 201. 106. 1 Kal. 4 F 21.7 12 
wer. Wen 


15 /Otherwilo; if the eh Hiäeatio 
486. 1 Rob. 43. R. 1 bei. [Dorgl. 214]: Per 


8 cahveyance to the action, where it ach * hs? material, 
is traverſable: as, in an action for words, if the plaintiff aFeges that 
ie tock an oath. before the mayor of London, and the defendant ſuid, 
dn are foreſworn that he took an oath before the mayer TEES. 25 


K. Co. El. 169. D. 1 Rol. 33. 
So, Where both parties — title by the ſame perſon, the 
ante is traverſable:; D. 2 Rol. 362. 0 ig 


- convey- 


A 7 


| 380, in replevin, generally, it is not es that he is nordaili, | 


if the defendant makes nine as bailiff Bre. tit. Rai t. 
26 H. 8, 8. 3. 


Nor, in Wees if he jultifes as as bail. 23 x. 6. 5 re | 


et 1 Rol,.-46. but Rolo makes a f | % | 
; Yet; if it appears to be material, we is | ended; 20 ff irhe pleaded, 
chat he did it y the command of another N. 1 Lo. gd 51 gy 6d 
Or, without the privity of his maſter. R. 3 Lev. 209. 
0 80, that he did it voluntarily, is traverſable, where it appears to be 
material: as, in debt for a fee upon a voluntary acceptance of hnight- 


| hood, if the defendant pleads, that he accepted it by the command 


ny af the king, he muſt traverſe that he accepted t voluntatily i for 
this is the eſſence of the action. Semb. Lut. 381 “ now dien 


So, the intention is traverſable, where it appears to be material: 


8, if a p t to A. to the intent that he ſhould pay rent in arvear, 


be alleged in bar to covenant by A. for non- payment of rent in atreut 


to B., that he paid. . to ſuch intent may be traverſed. R. 1 8a. 196. 
So, if the defendant in 3 Pleads molliter manus impaſuit, it-is 
e R. Lu. 1436. 5311" bnd 8-29 0947 


B46 


dos not clai rr ee ſane: pony Bro. Ve Nen 8. 1.33. 
36, 371 1139 | \ Er 


[In debt for ontiultpi the d 4 is er ws bes 16 


A. corenant to pay if demanded perſonally 3 for the grant is ſubſtan- 


tive, and the covenant is ſubſtantive. Hye v. ba. on 4 8 


2 s 221.1 o 444711 J * M 4 Eh 6 N 3 — FT 6 
1 1 p ; 4 * . coy t * 


8 12.) But ad of an 3 thing i is 100 But rewe 
ing not neceſſary to be alleged, is bad: as, in a fer failar for 


8 of money recovered by a judgment, which judgment was 


afterwards reverſed, if the defendant pleads payment ab/que hoc that 
he is ddbic poſſeſſiamatus' de 'denar. prodift., the traverſe is bad; for it 


was not * to * alleged in the er gt N- chat the abet | 


yon adhut poſſeſſionat. inde. R. Cro. Car: 328 
in. an action for an of cape, if the plaintif alleges that TY 
— permitted A. to and the defendant pleads-frefb purſuit, 
he ought not to traverſe that the eſcape was voluntary; for that was 
4 neceſſary to be alleged. R. 1 Vent. 211. 217. Agr. Lut. 382. 
Il on falſe impriſonment, defendant juſtibes under 2 proceſs qu 


-of eadem, &c. and traverſes being guilty, —_ &cc. it is CY : 


Courtney v. Satchroelh, P. 12 G. Str. 694:] 


80, in trover for a horſe ſold, and the money tonrerrades: high own 


ue the defendant nan money. 
X. Cre. El. 5557 r VI 0 vv, 


(34 2/4) s | th 


WE A DER. ES © 
ation be „ D. Cre. B 203. Hal. | 


Sog 2 queeflate is e e, where it Wert be both parties : 
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© ine cnn chartes 
thefirlt fair wind, he . 


Irs ſuſfeien. n dn vt 7 Se M. „ 


So, trarerſe of a place or oviuirty;: —.— it is not material, is bad: A | 


bs in treſpaſs, ¶c. if the defendant juſtifies at another place or cou 
and trayerſes the place alleged, where the place is not material, i ls 
2 he muſt plead his juſtification in the ſame place. Co. Lit. 


282. 3. 1 Lev. 39. Cro. El. 184. 105. R. Cro. El. 842. R. 1 Ral. 
3937396. Aum. Lur. 1437. 1 Sal. 273+ N. Cro. El. 667. R. 2 Had. 


2715 Sau. 225 23. alete s 231 12902 962211 A 475 "ST 2 ** 
S0, if he juſtifies at another day; + traverſes the day alleged, 
nnn Sen Hard . ee 


So, in treſpaſs, for taking five- . emi Ray, if the defendatit | 
t 


for tithes, and traverſes there were five cart loads of 


7. it is bad; for e ler eg e E f. drr 228. Lut: 


1319. 8 5 f lf; 460478; 20 


"ihe keene arent, e the ſam; eil bo / | 
* ren e eee rg 1. it in bad. Col 
borne v. $teckdale, 


8:G. Str. 493.1 wy 110 TT +4! + þ 7 255 4 4 5 


If the plea ties up plaintiff to prove the cftate alleged in da : 


ration, when another eſtatè would do, it is bat: - earn v. Elias, 
An G. 2. Ser. 817. Ld. Raymi. x5 50. 


But where place or time is materia, everyother place or time muſt 


1 5 G 2.) SY £3 117 48 
-: (Ba, travee of thing alleged after « viz. or 1. is bad. P. 3 Lev. 


245. Wodan [65-5 
ln an action on a bond the ebend muſt ſet dorch in bis plea. 


the ſum really due on the bond, before he is entitled to ſet off any 


eroſs demand on' fatute 8 Geo. 2. c. 24. % 5. 3 and ſuch averment is 
traverſable tho laid under a vis., the averment being material. - Grin-' 


nod y. Berri, A. 36 Cn 3. 6 L. K. 400. 1 1 1) 


8a, in treſpaſs for chaſing (cattle ita one of them died, traverſe. : 


[of whatgomen-aſter ita guad is bad. R. 1 Leu. 283. 
So, if the defendant alleges a diſcharge of tithes by. uniry'1 of Pal. 


ſeſſion at the time of the diſſolution, a traverſe of the diſcharge is bad, 
dat it ought to be of the unity ratione. zwjus: fuit diſcharged, for a 


-txaverſc PENTON e e n 75 


bas «gr 1 — 71 "#14 FIT: % 804477 


* 4(G 13) 05 „ pe eee K which is but 
_ :Tuppoſal, is I 24 tenant: in anartdancgſtur pleads: -joint-tenancy 
with the father of the demandant, he need not traverſe that he is 
-ſole-tenint ; for this is only ſuppoſed by the writ. 5 H. . 13. . 

80, if the defendant pleads antient demeſue, he need not traverſe 


9 * 


ena e, ter this-is only the ſyppoſkl of the: writ. 3 5 


13. . % 4 
805 in n one an executor, who: hos that his teftator 
was alive at the time of the writ purchaſed, he need not traverſe his 


death; for it is only ſuppoſed by the writ and count. Lat. 14. 


* But matter: neceſfarihy included may be trayerſed : 28, if he — 
. that A4. was ſeiſed, the plaintiff may allege ſeilin in 25 A chat 


Cu) 


4 Was * ſeiſed R. 1 ys I 58, 


e to ki Gch | 
. traverſe that he did not ſail With 
hie rſt fair wind; for its e nN pe if he nenn voyage, 


— 
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8 So, a traverſe of ind den : 
io debt againſt an executor, if the defendant pleads a: judgment, — | 
the plaintiff replies, that it is ſatisfied, but is continued by fraudgthe 
defendant cannot traverſe its being ſatisfied. N. Lajchy 211. Hard. dy. 3 
Zo, in a ſcire facies againſt an executor on a -xeturged,. ff 
the defendant pleads, nothing in his hands, and traverſes the drug/fevits ; 4 
it is bad; for it was inducempnt only. R. Hard. 10. 0 
S380, in covenant, if the plaintiff aſſigns a CONES hank. | 
was burnt and not repaired; it is bad, if the defendant traverſes 55 
the houſe was not burnt ; for it was only inducement. Hard. 10. 
In avowry for rent, if the defendant alleges ſeiſin in dominica ſuo-ut. 
ds. feodo talligto, and, the plaintiff in bar to the;gvowry if ito that he 
was ſeiſed for life, he need not trayerſe the ſeiſin in tail i Jdor it was | 1 
inducement only. R. 2 Jon. 1 10. 1 Fent. 340. 1 
So, in aſſum ee the confideration, tho ire e, is not duet. — 
able, D. Cro. El. oo. | 
Nor, in troyer, the converſion. | D, Cro. 2. 201. Kant G 
/ EI. 9. For it is the giſt of the action. e 
But, if the inducement be what entitles the ne wy (ENS Hed 
may be traverſed, where the defendant cannot gs his law. Cre. E. 


16 xt $476; ; Hi 
flo;  guare impedit the plain? having, ſlated : bis title in a dhe dec | 
| tion, defendant pleads. his own title in bar, in deducing — 2 8 
ſeveral incidental points are alſo. ſtated ; the plaintiff in — replica- 
tion ſets forth eſſential matter, ee true, would fully. avoid * 5 
defendant's title, but does it by of inducement to a traverſe of 
one of thoſe incidental ht -which. traverſe the Te b 
concludes; the defendant in the W takes no notice 
verſe in the replication, but traverſes, the matter of inducement which 
precedes i it: the rejoinder is good, and may well 54% by the-traverſe 
| 10 the r e B that travenſe being an eee one, Thrale v. 
Parker, F. E 30 Ge. 3 36 pigs 376. e 4 50 
wy” 27 385 2 L 2 it | 
15. } Or, a e more large — ber 5 _ a traverſe 
larger than can be denied, is bad: as,. intruſion, 7 it be alleged that 
poleſſions of che college of the dean and canons of E. founded 4 
Wyhtminſtr, by diſſdlution, Ac. came to the king, and the ä 
intruced, Ee. the defendant. ſays, that the 12 Was. 1. another 
name, ad/que hoc, that it was founded apud Weſiminſer by the name 
Alleged, it is 2 bad traverſe, becauſe it rende to the place of the 
foundation. R. 1 Leo. 39 
2 80, f traverſe of the ſurrender of a e S 
. dau is bad); lor the day and ſteward ought not to be part of * 
iſſue, but 8 be of the turrenger dt of form, 
ta 122, 2 Cro. 202. 
+99), in an addion on the.caſe for i ing three lights, traverſe, that 
" be flopged the; ſaid three. lights, is bad; for if he Ropped any of Moms 
54 preg lies. Tel. 225. 
; in/a9_aQian 0 hs cſe for bis wages „ 
1 td traverſe the ſervice ab ultima Dec. ad 1 Nen. 
* ſerved any part of the time, he 3 to have his ee 
e e e eee e e 0 
So on ag ide or uſing a 


3-5. £* 
k 15 
N 


r 


* a 


a ADH 


dar ke did bot uſe it. Cor ase nonthe/is' bad; 1 — 


ber one month, he oußht co ue comieted. Per 1 dend 2. 


Ad; in an action om a policy of aſſuramces if the traverſe be, that vi 


et muniments, & en ere loſt, it i bad; for it ought to be in the f. 


nttive; for the Plaintiff ought to Rave da f loft. 
 "- 2 Sand. 6 1693 4 own) WA bytes — 2 we Tor Reg 1 
So, in debt on'a revovery-in 4 in ewtor Gurt l. 1 en nears 
| ef wtevovery at a cht 1 Mey is bad R. 1 Lev. 199. 
280, traverſe" of» fequeſt at me day or place alſegedy i is bad; for 
the addition of the day 


4. „ dislen u nns wt 1 0ht 5h (ur 4 


05 of an aflgunent of ideale at duch day and 


gh, ROS 28 f abi NS $27; Nin 2000922. 43] 1484 $47 


Pisee makes it larger than it ought to be. 
| . 


805 a traverſe, thet dy- Aue M. bargained "and fol; ea for 


ze malen the inden ture, part o Pebe sie. Semb: Curt. 219. 


In treſpaſs, if the defendant juſtifies by molliter mans to prevent 
a veſcouß of an \ejecutioni; In aid and by the command of' a'batliff, 


traverſe, chat it was to prevent a re/cour in aid and by command 


of the baitf, is bad z Hor" che em mand is hot material. R. g Lev. 

17% Wege enen e 207 ec e vi 

So, in treſpaſs, if the defendant juſtifies b ae impoſuit 

1 hie entry int the (defendant's diele in 8. * traverſes all places 

EX 8.) for he ought to fay except in the ſame eloſe. 1 Rol. 19. 

nee if che plaintiff alleges convetſion by the ſale of the 
s; tratetſe of che enyetſon by ſale is too large. * 2 Lev. 1 3. 


Sr e 3:4 54 Nil % n 2-1 {0b 210 5{115 e e 


Wn Or, mots nartbw.] So; a traverſe; bbw Man r ooght 


30> beg in U flo for words; Af the deſendant j 
eee at Welminfler, and traverſes the  ſpeaking'at'S., Where it 


Was alleged, at any time before or ſince, it is bad; becauſe the tra- 


verſe does not go 1 on which the" ſpeaking was Ade R. 
4 Co. 14.5. 4H 
Soy in treſpaſz, if the e "hes har 27 EY. it was the free- 
hold 'of 45” and traverſes the time before, but not the time after ; 
for eh ht allo to de traverſed. R. O. El. 879. 
ts efoncuitt'5 iſtiftes by proceſs to the werf in aneiber 
cc, e e that it was in the place alleged, it is bad z for he 
— ＋ to traverſe all places, 2 the county into which the proceſs 
VX. (ro. E]. 860. l Len TEE int wt vo MH! 


Ls 80, if the defendant j es dy a leaſe to him for eee 
that he demiſeg to the nin for for a quarter of u year, and after the 
end of the qu ere the zſamt, and traverſes the 


king durin Ta 2 A mama r, it is bad; for he o to traverſe. 
=” cre eee aa "after His 44 14. "Tor" . Faure REL ee. 2 


20 «ab 5 25 


1 Lev, | 2 
bs 805 105 ion on the caſe fork recompence for devise Af the 
Aefehd tg leadt that he bad 84. Per 'ann. for ſuch a time, and tra- 


verſes the eryice ab inde, it is bad; for wn haps'81: ger oy % 
mall ar e ſe 


; ind by ene 
| is" Jeprivey of an unforer 66 i R. 
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in quare impedit — the plaintiff counts t being · 
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avoidance. R. Heb. 105. 
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tiff maintains his count, and traverſes that A. was ſeiſed for the life 
of B., it is bad; for he ought to traverſe that A. was ſeiſed 1 


forma ; for if he was ſeiſed tor another's life only, be it for the 


B. or any other, the plaintiff's title is avoided. Semb. Hob. 105. - 


But if a traverſe be narrower than it ought, and this tends only to 
the diſadvantage of the deſendant, or of him who takes it, it ig 
good: as, in treſpaſs, iſ the defendant juſtifies by a precept out of an 
inferior court, and traverſes all times before the delirery, and after - 
the return of the precept; yet it is good, tho' he might have traverſed 
2 the tete, for this is to the defendant's difadvantage. R. 


| So, a man, by a preciſe; allegation of an eſtate, may give an advan» 


tage of — it preciſely, tho' ſuch particular eſtate is not neteſ- 


ſary 3 as, if A. alleges that he, being ſeiſed in fee, put his cattle into 
the. cloſe, the defcndarit. may traverſe the ſeiſin in fee; tho! any 


eſtate for life, or years, at will, or licence of the owner, would en- 
able him to put his cattle there. R. Dy. 365. a. Fide ante, (& 10.) 
In treſpaſs, if the defendant juſtifies under a/ preſcriptive right to 
a duty, and the like right to diſtrain for it, and replication traverſes 
the duty, without traverſing the right to diſtrain, it is well enough. 


Grifith v. Williams, M. 26 G. 2. 1 Wilf. 338. ] 
/) Traverſe upon a Traverſe. 


(8 17.) Shall not be allowed when the firft traverſe is material.] It 
there be a traverſe of a point apt and material to the plaint iff's title 
he cannot refuſe it and tender another traverſe: as, if the plaintiff. 


in guarg impedit counts that the advowſon was granted to A. and B. 


for years, that B. ſurvived, and granted to the plaintiff, whereby, Oc. . 
the defendant pleaus that A. ſurvived and granted. to him the next 
avoidance, al/que Bac chat B. ſurvived, the plaimiff cannot waive the- 


traverſe of the ſurvivorſhip, and traverſe the grant of the next 


80, if he counts of a ſeifin in fee in E. who granted v. the det 
fendant ſhews a ſeiſin pur autre vie, and traverſes the ſeiſin in fee; 


the plaintiff cannot waive the traverſe, and traverſe that he was 
ſeiſed pur autre vie. Semb. Hob. 104, 105. Mo. 869. 
S3io, a man cannot take a traverſe upon a traverſe in any cafe where 

the firſt traverſe is material. D. Yau. 62. ne Fra te nl 
80, generally, the king cannot take a traverſe upon a traverſe, if 


the firſt trayerſe goes to the king's tile, which does not appear upon 
reads. Tem dhe. 72% KKK... ⁵˙ A ˙· 2 as tt 
[Io treſpaſs for fiſhing in the plaintiff's fiſhery, defendant pleaded 
that the place was an arm. of. the ſea, in which every ſubjec had gy 


right to fiſh: the plaintiff, in his replication, claimed an exclufive 


right by preſcriptiou, traverſing the general right. It was holden 
that the deſendant ought to take iſſue on the traverſe, and ought not 


to traverſe. the preſeriptiye right claimed by the plaimiiff; for the firlt 
traverſe is a material one, and will put in iſſue the true queſtion. 
diſpute between the parties. Orford v. Richardſon, B. R. Mz 32 G. 


6 . K. 437½%/„é2, 64 ö : 7 3 
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only for the liſe of B. who died before avoidance; Eg. and the pfain-. 
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Erbe $i traverſe was holden bad, and that the defendant might 
well paſs it by in the rejoinder; and traverſe the preſcriptive right of 

_ the plaintiff ſtated in the re . en gere rn v. ee 1 2 
7. 33 C. 3. 2 H. B. 182.]'- ry | 
| Ft 


: (8 16. But reverſe after — is — "Rao a e 
after a traverſe may be allowed; as, in treſpaſs, in ſuch a county, the 
defendant pleads a concord for treſpaſs in every other county, and 
 Uraverles county, the plaintiff: may join iſſue on the anner | 
anne. Co. Lit. 282. 5. K. Mo. 428. | 
So, in treſpaſs ſuch a day, it the defendant 3 > licence fuch a 
; day, and traverſes all days before or lance, the plaintiff may traverſe 
the licence. Hab. 104. 7 
So, if he pleads a feoffment, ind 3 all days, before the 
f plaintiff may traverſe the feoffment. Jbid. 

Or, a releaſe, and traverſes * _ nes, the phintif may. traverſe 
the releaſe. - Mid. 

So, if he pleads by a recovery and execution in \ Banddwighy Hd 
| traverſes the place, the plaintiff may traverſe the record of the reco- 
M. R. Mo. 350. Poph. 101. Hub. 104. Lut. 1438. | 

in debt on a 2 for payment of 200 J. if he did not 

marry the plaintiff, and refuſal alleged, if the defendant pleads- that 
1 plaintiff refuſed firſt, and traverſes ab/que hoc, that he refuſed 
before the plaintiff refuſed, the plaintiff may traverſe a bender by the 
defendant to marry. R. Carth. gg. | 

So, in all caſes where the traverſe in the bar takes away the time 
or place alleged in the declaration, the plaintiff has his election to 

join iſſue on the traverſe, or to traverſe the inducement to the tra- 
yerſe alleged by the defendant. R. Cro. Car. 105. 

But when the bar concludes with a traverſe to the plaintiff” > title, 8 
he muſt maintain his title, and cannot traverſe the inducement to the 
traverſe: as, in guare impedit, if the plaintiff declares that B. ſeiſed 

in fee preſented, Qc. the defendant alleges title in the king by inqui- 
. ſition, and traverſes the ſeiſin in * the plaintiff cannot trayerſe the 
inquiſition. R. Cre. Car. 105 4E. 1630. 
Tet if upon the pleading 4 Ee chat the firſt traverſe to the | 
plaintiff's title is immaterial, the plaintiff may traverſe the induce- | 
ment to the traverſe by the defendant : as, in quare impedit, the plain- 
tiff declares of a ſeiſin in A. who conveyed to B. who conveyed to 
the plaintiff; the defendant pleads, that before the conveyance to 
e plaintiff, the church became void, and B. preſented him, and 
traverſes the avoidance after the conveyance to the plaintiff; the 
aintiff may ſay, that the church became void after the conveyance 
to him, and that C. preſented the defendant, and traverſe that the 
| Fee was in e eee * Semb, Lut. 1632. 


"4G 19.) 8, e wie a traverſe, day the fir 85 
if the. firſt naverſe be not to the point of the action, a traverſe on a 
traverſe may be allowed: as, in waſte for cutting down and ſelling 
trees, the defendant pleads that he uſed them for repairs, and 
_ traverſes the ſelling, the plaintiff may. waive this, and traverſe the 
uſing in repairs ; for the firſt point was not material to the action, 


it was ſurpluſage in the I, and — not to have been 
traverſed, 


+ 
- 
3 


N , 


E tt 


- traverſed; and the iff. might have de on the ſe. 
Hob. 104 jn £15? n een eee 
. * 
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805 in debt on a bond for appearance dir 8. Son; py OR: Pur: the 
defendant pleads an arreſt upon 'a warrant returnable die V. and the 


Fe; I...) TN 2 
IRATY bg 413 


\ 


frat. 23 H. 6. 10. the plaintiff replies an arreſt by A Warrant return- 


able die S. and traverſes the warrant returnable di V the defendant 


may afterwards traverſe the warrant retutnable die 8. for this only iös 
material and to the point of the action. N. per three F. 1 Sand 22. 
3 Lev. 192. hs 148 3 E BH RAYS 2 141.9 . 1 22 | 

In quare impedit, if the plaintiff ſays A. was ſeiſed in fee and pre- 


. 
> 0 * 4 


ſented B. and granted the next avoidance” to the plaintiff, "the 


defendant ſays that C. was ſeiſed before A. and granted to A. for the 
life of D. who preſented B. and then granted the next avoidance to 


the plaintiff, ab/que hoe quid A. tempore conceſſionis was ſeiſed in fee, 


the plaintiff may traverſe the ſeiſin for the life of D. Hob. or. 
0 ( in prohibition, ſor that defendant had petitioned the court of 


common council who had no juriſdiction, Which belonged to the 


court of mayor and aldermen, the defendants plead; that the com- 
mon- council have the juriſdiction, ab/que hoc, that the juriſdiction is 


in the court of mayor and aldermen; the plaintiff replies, that the 


common · council have it not, and concludes to b defend - 
ants demur, for that is a departure, and plaintiff ought to have taken 


iſſue on the traverſe. But per Cur. the firſt traverſe was immaterial. 


Judgment pro quer. King v. Bolton, M. 5 G. Afterwards affirmed in 
parliament. Str. 117. Fort. 349.) „ 8 * 
So, the king may take a traverſe upon a traverſe, tho the firſt 
traverſe be to the point of the action, where the title, upon which 
the king ſues, appears by the office or other matter of record; 
for the office, c. is a ſufficient title for the king, which he ſhall 
= loſe, if the defendant does not appear to have a better. Faw. 
2. | | | 33 CCC 
So, on ar indictment for nor repairing a bridge, if the defendants 


plead that A. ought to repair, and traverſe that the county ought, the 


attorney-general may reply that the county ought, and traverſe that 
A. ought, and if it be found that A. ought not, the defendants ſhall 
be found guilty. e 8 


(G 20.) Inducement to a Trayerſe. | 


A traverſe ought to be introduced with a proper title or induce- 
ment, Semb. ro. El. 67 1 2th 2 Cro. 86. 558 R 4 * . 


And, if there be no indueement to the traverſe, the iſſue will be a 
negative pregnant. Semb. Hob. 321. | BR. © aA 


And the inducement ought to be ſuſficient in ſubſtance: and theve- 
fore in prohibition upon à ſuggeſtion of a difcharge of-tithes, if 
the defendant pleads an agreement between the'maſter of the hoſpital 


of B. and the abbot, that the lands ſhall be diſcharged only in the 
hands of the abbot, and traverſes the diſcharge, the“ inducement is 


bad; for it does not ſhew any title in the maſter of the hoſpital 


1 9 tithes, or how he could make ſuch agreement. R. Cr. Car. 
S0, if the defendant. in his inducement to the traverſe ſhews a de- 


FAive title, the inducement is bod. R. Cro. Car. 336. 


Gg2 * As, 


ot” Finns 


A i in bar to an anowry ry ſor-rent by the abgace of a reverſion, 
laintiff ſhews a deviſes for ſale, if the goods are not ſufficiewt 
fas Fr payment of debts, 2 am to him before the aſbgament, and 
traverſes the deſcent to the. aſſignor, it is not good, if be does dot 
ſhew the condition precedent well performed, viz. what debts and 
what goods there were, wheroþy.che eu. may judge that they ad 
not ſufficiant. K. Jon. 328. 'F 
So, a man cannot make a part of. ba plea,an inducement to a tra · 


5 verſe of the reſidue of the declaration: as, in an action on the caſe 


lot ſiopping three lights, if the defgndant juſtifies for tuo ab/qre hoc 
that he ſtopped three, the traverſe is had, for the inducement goes 
only. to part of the declaration. &. TI. aag. 
in an action on the caſe for recompence for his ſervice, if the 
defendant. pleads that he ſerved to ſuch a day, and then departed, 
775 Boc, that he ſerved to che time in the declaration, it is not good; 
he makes one part of the ſervice an inducement to cha:tqaverie 
of: the ther. R. 1 Sand. 268. 
So, in a ſcire facies againſt bail in error, * plead A judgment 
not determined, the plaintiff cannot reply that the 
judgment is aſſirmed, ab/que hoc quod pendet indeterminas. for | this 
makes a material part of the pic Reman to the traverſe. R. * 
20. 
F But inducement toa traverſe does not require fo much certainty as 
2 another plea 3 becauſe, generally, it is not traverſable, R. e . | 
ba, it is traverſable or not, vide ante, 8 18. J 
And therefore if he makes title as couſin and heir, and traverſes the 
2 * Wenn not ſay how he is couſin. R. 
2 a K 


8 27 ) When an IEG not nece efary.] But ! in ejeQiment « on 
the demiſe of A. the defendant pleads that the king, being ſeiſed in 
fec, granted to B. for life, who demiſed to A. and died; the plaintiff 
maintains. his declaration, and traverſes the demiſe to 4. for the life 
of B. ; this is good without any title or inducement z for a title is not 
neceſſary in cjeAment or treſpaſs, and the plaintiff traverſes the mat- 
ter, which deſtroys his title. R. Cro. El. 671. 
So, in ejectment on the demiſe of A. if the defendant pleads that 
before the ſeiſin of A., B. was ſeiſed and demiſed to him for years, 
| N cl he was poſſeſſed. till £. diſſeiſed B. and demiſed to 
laintiff; replication, that A. was ſeiſed in fee, with a traverſe 


FT diſſeiſin, nnn — . 
El. 1 


(8. aa.) When the Deſect of ets ſhall be aided. 


| pete of traverſe where the plaintiff has not fully confeſſed and 
avoided, is only form, and aided upou a general demurrer. Per And: 
1 Leo. 44. R. cont. per three F. Roder act. 1 Lev. 80, 61. K. ace. Cro, 

Car. 324. Dub. 3 Mad. 319. 

80, if a man takes a traverſe, where there is a full conte Bon and a 
ks this makes the plea double, but 1 is Arg as duplicity, on a 

Wen ne, | Sem. Tet. 151. Semb, Cre. Car. 1. 3 | 
nai 7 
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EO 2 Yet. 213. N. cb 7798. ved Late 
1 K. Carth. 166. Vid⸗ hag: 4 ** — 
| Yet, it will be bad on, a ſpecial W . N. Os rene 


So, a traverſe. f 2 [ . not the met materia, Je 8 5 5 | 
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will be aided after verdi R. Tel. 84. 11 114 
3 So, 2 traverſe of an immaterial” eint dend. u Gore ü 28. 
: - Sono Lew. 228. 7, | TY 


And now, bu the f. 4 & 5. An. 16: no exception 1 IVR 
: material trav unleſs ſhewn for cauſe of Mord an? 2 10 
PRE a bad and improper trayerſe. 1 Sand. Sand. N. R. aur, 10 FR 

| Cre. EI. (456.) R. Cre. El; 161. 15 . 

"80, a traverſe too large. Cont. e pang acts Tat. 144. 
Or, too narrow. R. 2 Sand. 5. R. Canth. 1 65, 466% 

Sa, à trayexſe aſter a traverſe, Semb,. 2 age „ oy e 

So, l. of an inducement to a travei 316. 3. 

So, want of a traverſe not eſſential, fl 
| to other matter. R. 2 Jon. 111. 
Baut defect of a traverle, where there are two a 
110 ed on 2 demurrer; N 00 by defaul 
cannot ear to thecourt. Ho . %, 

[805 1 X frneſpaſy for breaking his Wat c rail, een ple 
that A. being ſeiſed of houſes, he and all thoſe, 2 had the Ale 
that wharf, and juſtiſies under him, that he cor be _ it, and 
45 his o)derg he broke, Oc. plaintiff reg ies de grob 

que tali cauſa, he did faicd trefpaſs; an Koei 1227 
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— A. and all thoſe, c. ought to have the ue ol Fs | 
judgment for defendant on demurrex; for the traverſe is double, firſt 
| ae all 1 matters in the eagand then the preſcription. 
Rains v. Ort 10 G. Fort. 379]. R 
Tal LO for fa ſe imprifonment or the iſt Ob, 7 and fro | 
8 for ſeven months, efendant pleads outlawry and warrant, 
by mo plaintiff was taken at Tonic and continued in oe which 
arreſt and impriſonment ſunt ead. in impriſonam, Sc. 4h 
quod culp. in Middleſex 75 alibi 2 2 Tor * any time be K 
delivery of writ, ar after the return 15 and judgment for blaintid, on 
demurrer; for que of Wah wif d without traverſe; and he 
ſays it is the ſame 8 via · — ſeyen months, and t in 
5 the traferſe leaves out all the time between the "Pere Thy and 
dunn. Afirmed in B. R. Carvil N "BEM G. Port: 
In treipaſs, for falſe impriſonment i ſt ef 4 gt, Rnd 
«oo. 6ept from the ſheriff's court, he bim 20th Lys 
which'is the fame aſſault and dope "dh he that 
guilty before granting, or after return, or pat of the ahnden. 
Judgment for plaintiff, for the traverſe is double, 2 
e is a — — — bows N. bor,” 
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A® Rei * is the ebe anfwer to the rep lickion, 14 5 
And ought not to depart from the * 7 * 355 5 1. 303.3 
What will d arture, vide ante, 8. 
0 theref © roy ages 10 kü 54 the bar, i. Pr 
on d. macrer, Mo 4. 
| ""ffto Umpſt defendar pl 2240 7 te ender bet before be 0 bi 
| plaintiff rep r eplics a Lalftat ſued ors before the fender, "defendant Fejoins, | 
sdmitting the proinife - before exhibiting, the, i ut denyin 1 
promile before the FE the /atitat, it is goon or 7 7 
1 onpinal \rrit,. R an Ens fer. 0 al v. 
* 20 G. 3. 1 W | 
plaintiff 88 LE 1200 1 1 8 ol deſeudant halt re 
join 1 — ly to 11 5147575 1 Sand, 3 FLY Ly 
BEN ER 8 8 E leave WE rejoin uble,” 125 t'is not within 


the ſtatute. Warren v, Tvie, T.s G. A* e | 
12 75 he eſsbinder denies thi 3 5 725 matters Alle 2 in che replicatibn, 
A5 4 the end, without 
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8 TY non 4 4s (60 Surrebutier. I Sh 5 ) 
45 Surf r is 5 0 ah to the. h \ = . i A 3 
. 4: nil Tet WI bits; ir or & Aube. * 501 
vil d NN 797 AM), hen. Judgment "8 49 2: T een 
1 % Bes 4565 1. Ur n a bad „ an 
eee ee 
en-for e r % 1s 3 1 

* When upon nil dicit, vide ante, . — de nt * rt” | 
„r, upon-confellion,rude pots (N a) 


ough a e eee a wrong 1 the court 
8. „ ſuc My e I Ones to. nen 
Ph 1 Hes, 410.] ; MT} 305 7 Tr 47 Na gt. 
| Op aa the deſendant, i in a, demurrer 2 declarati 
pray Judgment of the e and that it may beg ed 
demurrer, and the.declaratipn be, good 
| e . chief in e u OK. Led 
E pleading ment ſhall. _ him Who made t 
fk chal; N Try: Count or declaration bg bad, there 
zin „ the the bar i is: inter a8, 
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cecutor has, obtained his full age, tho the ** bar be inſufficient; yet 
there ſhall be judgment againſt the plaintiff, for it appears he has 
no cauſe of action. R. 5 Co. 29. a. [A T. R. 224... 

| [So, if two inconſiſtent counts are joined in 2 declaration, the 


plaintiff. cannot have judgment. By Buller J. Ker v. Cambridge, E 
28 Geo. 3. 2 T. R. 401.) 
But if it appears that the plaintif bs no cauſe of action by the 
lea only and not by the declaration, and- the plea is defectire and | 
d, the plaintiff ſhall have judgment: as, in treſpaſs quare clauſum. 
fregit & dejecit his hurdles affixed to his freehold, if 8 defendant. 
_ pleads that the place where, Oc. is communis platea and preſcribes for 
ſetting ſtalls there, ©. but the preſcription. is bad, the plaintif ſhall 
have judgment; tho? he has no cauſe of action, if it was . 
platæaa. R. 1 Lev. 184. 
The judgment ought to be entred, do cofuratum of per Cur. 
& e. 
1 if the judgment be (where the j jury find damages to:381. quod, 
 recuptret damna ſua pradicta per jur. aſſeſs. ad 37 1. nec non, Wc. it will 
be well ; for the words ee afeſs or 37 J. nen be ſurpluſage. N. 
on. 171. . 
F If there be judgment on a bad count po, a  demurrer on motion 
| 2 * of 5 it ſhall be, * plaintiff nil capiat quia narratio. 
Coo ie | 
10 the „ or Saint | lends over, he ſhall not afterwards, 
take advantage of any defect in the plea of the other IG 
wore he ated; on a general demurrer. | | Per _ Sal. 5 19. 
r ee ee (M a.) Upon a bad Plez. win penned . 
ti (015 the plea j is naught, and the replication likewiſe, and the def de: 
ant demurs, judgment ſhall be for the plaintiff; for the. firſt; fault 
was in the plea. Weodward v. Robin P. 6 G. Str. 3 * * | 
Dougl. 94: 91.) to the ſame effect.] 
So, if the plea be defeRive, and the plaintiff wakes an idle, epi 
cation, but the defendant does not rely thereon, there ſhall by judge: 
"ang againſt the defendant. 4 Co. 84. 6. Cro. El. 8 15. 90, 
So, if the plaintiff's replication be double. R. 3 Leu. 444. ou 
So, if to a debt upon a bond to ſtand to an award, if made Aer 
vel ante; Maii, and, if not, to an umpirage, the plea be, that no 
award was made ante) Maii, without ſaying. vel ſuper, if the plaintiff 
replies, that there was an umpirage, but aſſigns an inſufficient. breach, 
' there ſhall 'be judgment for che plaintiff; for the plea, was not. cured: | 
by the replication.” Per three. J. Keeling cont.' 1 Sid. 366. 
lt on debt on bond payable 23d arch, defendant pleads payment 
| Joy the azad, and plaintiff replies, he did not pay either on the 22d, 
- Qr.23, or at any time aſter making the bond, and defendant demurs, 
for duplicity, judgment ſhall be | tor plaintiff; for the plea is ill 
firſt, and if plaintiff had gone to iſſue upon the plea, the verdict mult 
have been ſet a egan' v. Hurriſem T. 6-G. Str. 317) Jpn a 
Sa i the plea does — to the whole declaration, wh 
the plainti® demurs, there Mall be . 950k 5 8 
dor his bad plea, and not age inſt the plaintiff for: | nua 
R. 1 Kal. 406. Cent. 1 Ra. 196. . 2 B, abs. T5 Oey = of mer 
So, if. che plea be inſufficient i in ſubſtance, or confeſs We 
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che action, there ſhall be Judgmentaghtiſt the defendant,” done 
replication be immaterial and kbe de dant de muts to its N. 8 Cel 

120. 133. 3. K. %% Nee 4089-0052 ee e tn ch: 
| As, if the plea be tmeertiiy.” N. NB. 209. t i Yo OR? | 

80, tho“ iſſue joined and verdi fut the deſendant- Hb. e 
[Broadbent v. Wilks, C. P. T. 16 G. 2. Millet, 360.7. | 

For the court win judge upon the whole recotd and werde 
where the verdiQeopchades * e, Ke ſer the defendant or for the 
Plaintiff; yet the defendant or plaintiff Mall not have jar HASH if it 

1 2 — 3 OT he has not 6 title.” (Ro! ey * 

P. 8 38 a 90 
it defendant 17 plea ſets: bet bod ine kn WINGS 3 

to à confeſſion of the ufurpation, tho“ he denies it, and the ogurt 1 
give judgment againſt bim. Rex v. Phillips, M. J G. Kn. 394.“ 

"Fi the plea makes the place where the bail bond was given Mate- 
rial, it is naught, and there ſhall be Judgment = the Feen B. 
Senne v. Preflon,"'P. 8 G. Port. 365 Ref Bilz u 10 
e d on in an action on a bail bond (ers vi chat the bond was 
to appear at the return of the writ, ayd-defendant pleads the. Nut. H. 6. 

and ſays, it was a bond made for eaſe and favour; it is {a bal 
plea; for he ought'to have traverſed the condition ſer out by plaincif; 
and here are only. two affitmatives, which cannot make an iſſue, Pred/s 
v. Cbriſimas, P. 12 G. Fort. 26555 Vide Dang. 94. (97; 5 a ſimitar 
caſe. #364 

MN if wen piles 15 bad, and äßue ona thereon for the plaintiff, : 
there ſhall be judgment againit the defendant, tho” it does not appear 
that he is chargeable: as, in debt agaiuſt ay executor, who pleads * 

another judgment at a day to come, and iſſue, that it was per fraudem, 
zz found for the plaintiff, tho* it be e yet the bam n | 
have judgment. R. Civ. Car. 25. 

80, if the defendant by his. avowry deſtroys the plaintiff's 's' lle; 
but gives him anotber title, there ſhall be judgment for the plaintiff: 
ay; pon the whole record it 21 the Enn ade. R. 8 Co. 
Vas. wh} ai 65 
| So, if the ae lere a Jer plea in 1 bot the plaintiff" 

avoids it by his replication; there thall be ee for: the ee | 
K. n e 515% 4 06-07 5 ; 

. that ought to have N ede in did is pleaded 
_ in bar, it is bad. M bir v. Malle, P. 32 G. 2. 2 WAI 87.7" 
„180, if etecutor ſued as adminiſtrator pleads his being executor in 
bat, and not in abatement, and plaintiff demurs, plaintiff ſhall have 
judgment. Sweler u. Heath, F. 8 G. 2. N NR. H. 104. 

Tin dreipvis for impounding a mare, if the defendant juſtiſies for 
that the mare wu mangys it muſt allege that ſhe-was fo When put in, 
cox that N of it before the n ee 77 

Fans — 1 4. 1 3 6 As as 
— 0 e 5 ag down i derm | 
hc, an 2 8 a ae lle —— - — wh 
aa and to entri tre u on two; 8, 
there is à verdict — — wy Gs 
— — - plaintiff ſhall Ae for r 
ſa is not coyered byh-juktiicationy: | gv. Lill Y Ir 
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5 But, if the 10 does got. — to the. defendant 8 . ee 
plea, but replies, and by his replicatiou ſhews that he 8 
action, thore ;ſhall ba hüugmam agaipſt- the plaintiff 20 88, in ht on 
a bond, if the defendant pleads performance, and the fan ore | 
| 2n-inluGbidhe: breach, tere ſhall be, judgment againſt him, "he 
: ; Was: defettive,s &. a n 183. K 
= | Heb. I 4+] o be „ hal —_— 
|  » So, in an ation os eee ik the boys Ne 
plication 6 no cauſe iof action, there ſhall. be jucigmaent. aga ink 
the. plaigti A 2 On 524 * A. b . a f 518 | 
47 42+ |; 2 1. . 
3580, in eject mon N. Hebe uz + 2 92189 1 
And ah dom that the phintif? Coed, LIP 
ion, it ſhall not — br erageil er which tenders: ius unon 
anathor point and admits. a canſe of action. -. „ Leu ig ei! 1s ( 
Vati, bete the:neplicatian; is ãmpanſect or deſective in dhe manner 
af pleadiug, it hal be aided by a cejninder, which admits the thing 
miſpleaqod, d teud eta iſſue on andther point. N. 1 Lr 193 » 12), 
Ill chere is a bad replication, of which the defendant gives notices 
aud; plaintiff goes on to trial, ani. has, verdi wärbaut a it 
Tre (hall . Barmen, 457 T1965" ui. 3262 D es. e *r 


e Ginge Ab bet Tims Judgment Gnjibetpuck,/ 
eee. proceed to final l 
after trial; therefore if verdict in Hik vac. defeidant venders hiniſeli 
in 5 ahn plaintiff might have ſigned final judgment, but does it 
not fall Trinuy, and in Michaelmas charges deſendant in enecution, ig 
is well, and- elendant is not entitled to 8 n 
m_—_ 2. 1 Will. 297-] ode 2 +3"? | 

if a cauſe reſts four terms, ut — 5 dement 
fhall not bo figned without'a- — — me 
Fo judgment ſhall not be ſigned aſter a verdicts, or Garg of inquiry, 
four days excluſive. '-R7 I Sal. 399. : * αẽẽ½ũ 
[The court will give leave in the firit inſtance: to — 2. 
om a verdict reduced by an award. e ee on Wy 
380 Geo. 3. 1 Bey. S Puli. 97» NN 1 mi 
"_ there cannot/be-fina] (as PURE real — — a&ions withour : 
peremptory rule on motion. N. 1 Sol. 399. nh i 1 | 
\ (On a OE — for plaintiff is attorney to bring in the roll, jr cannot be 
ered By the counſel to the clerk of the papers, the attorney muſt | 
— inſt Auer v. Grombridge, P. 8 G. 2. Bu R. M 104.1] 

. FFhe eourt wilt not order plaintiff is attorney to bring im and enter 
, opJudkment; un the motion of a ſtranger, tho' in order that it may 
of de uſed n e on Fa ſtatute. * v. — MH: rr © ork 
. 22 r ab 4; 
| "Ben perf iis judgment ray be Ggned wichout motion 

| ... n e e e 
; 2 if the plaintiff does not enter up . Gen after rerdict for | 
dia, bete ä 4 SA 1 "Herd. 
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judgment may be in two terms alter. 1 Sal. 401. 
Ir Plaieticg (in an action for arreare) dies before judgment off a 
ſpeeial verdict, judment maybe emted as of the term in whicty = 

the Pen is is returnable,” Wel WAR v. {pity eat H. 3⁰ G.. 1 B- 
HM; 210 lg at Den nn 9 £45 
Ow oſt teſerved: for einstellen of the Wen if defendant. 
the argument; judgment ſhall · be eee tunc. | 
| Heys. Repo eynolds, H. 5 G. 2. Str. 159.] 
2 détfehdant dies after jodgment pronounced for him, the court 
give leave to entet it up ab of that term, tho the application is 


2277.1 TIE: 2 
_ executor receive aſſets between the time of the plaintif's / 


tung out the writ, and a judgment quando accederet, upon plene agmi- 

fHifttavit' pleaded; the court will permit the plaintiff, in his ſcire fuciass 

to amend his judgment as to the tim, by making it a judgment as o 
that term, when he could, at the ſooneſt, have entred jit up, unleſs 

che deſendant can ſhe w., that in pbint of fact ſome injuſtice will be 

done by it in the pegiculayenſs Mara vo pn; unte, Gus⸗ | 

6 T. R. 1. J. neh eie ee eee bud 6.9%: 

-- {defendant in error dies pending a cur. adviſare vult, the court 

= give _ ew enter judgment nunc pro tunc. Cumber u. Mane, 
. 7 — Ir. 42 

if judgments Ness 'or” pronounced in any term, it may be 
entrech upon a reli of the ſame term, at any by eee e 

py rt oper — Io 2 the roll fed, 

5 Prono an not engrofſe , it 

_—_— done many. years after by leave of the court. Mod. Ca. 59. 

it be a judgment in error on an ieee lor treaſon, Cc. 

R. Mod. Ca. 59. © Wai : 3:0 &\ 
The court will not give leave to enter an a ana; of twen 

years ſtanding, nunc Fe. Func Kae v. A n 720 


Str. 63g.) Ke 
2 —— an the caule is examined. Mes 


| ligence, the court — not interpaſe 40: 
ſet aſide j "prom > Barnes, 261. T 1 2 70 

By 3 C. B. E. 1 G. a. it is ordered that after we fel 
day 3 the then next term, all poſteas and inquiſitions, on which 

final. judgments are ſigned, ſhall be left with the 

in order that the judg ments may — EAI Barnon p 


4 ere in 3 time by 


1970 
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ge] : 1 72 
"Ion rule of B. R. & 2 P. V. 35 Goo... 3. it bs ordered; that 
the ſirſt day of the: next term no Judgment, all. be ſigned for; 
payment of . iſſue money; but that it ſhall remain to be taxed.4 
— the coſts in the cauſe. 6 T. R. 218. 2 H. Bl. Hulle 

B. R. . 66 Ges. 3. 6 TJ. K. 477%: Vids ſapra, (E. AA., 
Che court will not allow i le to ſign jud coats 
defendant refuſes to pay * alf the poper-books delivered to, che 

2 © jiucdges, 
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hope heel bias the-abave-rule: lun Bagſhaw, = 
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l wang Sag”; Ji t& v5; Proteſtation. * Ein rer 094 
| A Proteſtation is made to the intent that the Gefen dung or plaintiff 
may not be conduded, b 7 his plea or replication, if the iſſue. * | 
found for him. Co: Lit. 124. b. Pl. Com. 276. . 
As, in an action by a Wes rpg his: lord, who os in =O 
he muſt at the beginning of his plea make proteſtation that he is his 
titlein, 6therwiſe the plaintiff ſtrall be enfranchiſed; tho? the iſſue be b 
found for the lord. Tit. ect 192, 193. e ; 
And a man may«pleat it in abatement; or take it by proteiainn | 
and plead over. Ir z. | 
800 a man may take eden b replication : as; in aſlumgſt, 
:frehe defendant'pleadilan agreement to take a bill in ſatisfaction, the 
plaintiff may ſay, proteſands that there was no |. ran Yrs no bill 
given, that it was notdedledi-sR, 5 Mall. 16. 
| $0, a man may take by proteſtation matter, which he cannot 5 
plead: as, in a præcipe in capite, the tenant cannot plead that the 
land ig holden of B. and not of the king bur ſhall make PRAGA 
of it. AA TOA 4? 
[In an action for taking pods of 75 e of gl. the defendant 
may make proteſtation/that ey Weranher of 5 chan the value of 
37. 44. Tut. 1320. bg 20 
On an information the detendent hall take. by proteſtation, that it 
is a minus ſuſficiens.” Pl. Com. 1: a. nds 10 
The proteſtation muſt come after precludi, non, &c. and ot before. | 
| Pl, Com. 149 Wn ee At i 10 
But a prot tor incon with the is not 
good: as, in replevin, os raking | in A. a Vroteſtarion — 
not take, aud a plea that there is no ſuch vill as A. W e 1 
by retorn. habendo, is bad. Bro. Protęſtation, . | 
80, if the defendant pleads a deſdent, which malls entry; and the 
plaintiff protgflands that there was no deſcent, pleads continuatclaimþ 
for he does not acknowledge the defcent by the er w_ 
confeſſes and avoids it by plea. Bro. Protyflation, 5. . 
In an action by an executor; the defendant ought. not to be by 
proteſtation, that the plaintiff was not executor, and plead that 4 
was adminiſtrator, who gave to him; for it is the effe of the plea; 
yr yo was not executor. R. Pl. Com. 276. , 
n em, if the defendant mem e 
Pleads nu / mayhem. Mul. gs. +34; Pe 858 or 
Nor, an idle and ſuperfluous proteſtation: 15 in a e bjtthe exe 
- cutor of A. if the defendant makes proteſtation that . did not make 
a will, and that A. did. not make the plaintiff executor z-for if he 
made no will, the other part is included, Fl. Com. 276. . #% 
Vet an idle or repugnant proteſtation does not vitiste the 
cho it be ſhe wn for cauſe of demurrer; for the intent of a proteſta 
tion is, that the party may not be concluded in another Aon. R. in 
B. R. inter Sir G. Warburton and . N. by C. B. A. ꝙ n. 
| The — does not avail, if the iſſue be againſt bon; 1 if 
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| ie is found againſt 2 lo che villes ſhall beenfranchilc | 
BY ni proteſtation, that he is Kiewillew.\-Coc Lit. 120 8.7 
Yet, if the vouchee takes by proteſtation the value of the land, 
and enters into warranty; thoꝭ it is found againſt him, the proteſta- | 
er prevents 8 coocluls ee r e Co. Lit. 5 
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: 1 a mans; who claims by deed. and d 10 
1 to ſay Hic in curia prolat. if he is a party to the deed, * 
ſhewing: of deeds in court, the | court: are to judge whether they 
re — R. 10 Co. 92. a. Co. Lit. 35. b. N 2 Ur. 292 Nel 201; 
And therefore, if a man claims a cla, or any other thing which 

be cannot have without — horought: e W dent. 


Lit / 183. W e RA UP 1 
- So, if a man eee eſtate of: freehold 0d en condition, be 
Adee a deed ile. Lau des. Vo?! r ve RAB | 


# $4 +444 +5 — — $75 4 R $4.4 FR 4 1 8 
602 How Meaded.Þ If — pleads. a: deed, he ond reg rl 
to allege a eee of nar deed irfelf. . F vel 
Or, of t 2: We ot Bengt. 
Jr . the printed-«Q: FIN ſuGfcient, if he makes profert a, an act 
e de i in plea. R. Sal. 566. 6 5 
H. 349 4 Ed. 6. 4 & 13 EI 6. dhe 3 
or —— of inrolment of letters patent, pleaded or ſie wed, ſnall be 
of like effoct as the farſd letters patent, in edel ame bad: been pleaded 


unn. | Nr v6 3% 
- And therefore it is ſufficient to yg prog ger e. irrotulemint. 
— 189. Sal. Sad. 566. ag en 
80% by the f. e 15. er ofthe usenet 07 dencar 
a0 bergula'nnd tale ineelledac. e Lech; Y 
21 Bur, ik he pleads an inrolment, he need not ſay before whom the 
deed was acknowledged." R. Fl. Com. 1056. 4. 

Aud iſ che inrolment be not effectual, the other party way receſs 
the inrolment, and it ſnall be tried by the record. id. | 
In debt on aſſignment of — profert of the bond is nth. 
| without F names. „„ 


10 f. n n f r 15 * 


1 7.4% 


03. 5 deed.) S5 ifa man Yee TE 5 mike ot to | 
another, to whom he is privy, or under whom he juſtifies, he ought 
| to-ſhewithem. to/the court. . 10 C. 92. Mo. 849. Nan 0 
CE eek EE An Ae * 
So, where an action is founded on a deed, he muſt bee the deed 
as, covenant, M. 

"And he muſh. ſhow: the original j for n counterpart is not uſhelent 


N N, 53. | 
„80 in an acion upon the eaſe ſor the profits of an office; he-muſi | 


_ ſhew the lettam patent of the office. Per tao J. 'Latch, 66. 
1 * muſt thew io the court the Jeers 


* 


/ 


# 


2 


E AD! ER. 4 


| eſtamentary Re Heb $35 Cont. if. not- demanded. - 1 R 78 
Jide pf. (Or 16.) 


— prays oger of che letters coftrimumntaryy it is. fatls-. 


ciem if the W. . ee . of the ar 
Shepherd v. Sbartiqſe, 7 7. 412 
255 if he pleads payment with an acquittance, he 8 ſhew the 

acquittance. R. Sal. 519. 

But he need not ſhew to the court a writin W ot Male as, if be 

pleads a warrant of a Jultice of the PEACE, he need not fag. hic i in i . 

t. R. 3 Lev. 205. 

80, 80, if he pleads A {Er wan" D. 4 Lov. 205. 2 Cee 4 
Or, an award; for it is no deed. 87. 5489. n 5 
Or, a policy of infurance. 1 Sid. 386 
[Plaintiff is not obliged to ſhew a promiſſory note of bill ew 


change, on motion.  Odiarne v. Duke of Graften, M. 152), * 


5 Banne 1 M de Bt, 2 derd: ad 1 00 | 
with. creditors on . 3+ 18. e 5 
Lide Ld. Raym. 967.) 8 


(O 4.) Where one gs ] $0, „ 
ne ew the deed, tho he is no patty to it 
10 Co. ga. a. Co. Lit. 226. a. © 

As, if there be a releaſe of a right to tenant for life or in tail, he 
in reverſion or remainder, who pleads it, muſt ſhew the deed. Li. 

453 : 
F * if it be to him in erden or remainder. if the tenant for life 
pleads it, he muſt have it in his hands. nnr 
S3o, if a confirmation be to tenant for life, remainder 168 he 
| ſhall not Have waſte or other benefir by ſuch remainder, without eu- 


ing the deed. Lit. .. 573. 
Bo, if the defendanc, being a tinner, pleads a granted by 
annaries, he 


charter of Ed. 1. to tinners not to be ſued out «phe 
ought to ſhew the patent, for be is privy to it, R. Mo. 849. 


(O 5.) Or, claims only party the ater]. Tho! he has only . of 
the eſtate, which was granted by the original deed : as, if an eſtate 
de granted by letters patent, the leflee © 2 muſt in pleading ſhew - 
the II Ps: . 10 Co. pa. Dub. Dy. 29. b. Semb. cant. 

2 ro. 70 N 5 5 
386805 if the grantee of a rent grant a part of the tent lo tochter, th 2 
dead grantee pught-to/ M the fn doed. . 3 H. 6. Wy 21. 10 Gs. | 
93. 6. 


(O 6.) Or, juftifie under « for er privy.) Ta „ 
, 0s is party or privy to.a deed, in leading he muſt ſlew the 
deed. 10 Co. 92. a. Co. Lie. 226. * mg 

As, if he jultifies as ere (0 th leſs of» patentee R. 10G. 
92. 4. 2 Cro. To | 


Or, to a leſſre, who «covenant i bs laſs has power tas 


zrees for reboot, R. 2 Cro. 292. 
| Org a ſervant 106 Jeſſe of dine. R. 2 C 360. 


wt RAE. e | 
£443) Tho. nothing is canueyell by the deed, if a died was neeeſſar 
449; a deed is neceſſary, he who-pleads it _ ſhe it, tho” 29825 J 
A conveyed or transferred by the deed, but it relates to r 
ter: ae, if a man plæads attornment by a corporation to à grant to 


him in reverſion, he muſt ſhe the deed of attornment, tho! he claims 
5 WP from thoſe: who um. which is 8 2 oonſent. og * 


Lage 


(0 30 When! it is not em 


"0 8. ) I he be u Atranger. ] But if a man be a ſtranger to ** deed, 
and claims nothing out of it, nor juſtifies as a ſervant to one who is 
party or privy, be need not wer the deed, tho be pleads it. 10 Co. 

, 

. if he comes in not by the party to the deed, but by 20 of 
law, and therefore cannot provide for the ſnewing of the deed: as, 
if guardian in chivalry in right of the heir enters for a condition 
broken, he need not ſhew/ a deed of the condition. Ca. Lit. 225. ö. 
8 tenant by ſtatute merchant, ſtaple, or ee. N 2. Lit. 8 5850 * 
df. | 
5 So, * in dower. Ce. Lit. 22 8. b. 

If a miniſter ſues for an augmentation on the . 29 Car. 2: reſerved 
by a dean on a demiſe by indenture of lands belonging to his deanery, 
be uu not + the indenture, for it is ſufficient to "my a ſe rema- | 
nen. X. 3 

A bailiff, who Tiſtifies under a juſtice ol peace, es 050 de the 
commiſſion. 20 H. 7. 7.4. 

Nor, a man who pleads a patent to a ſtranger. R. Hard. 187. 

Nor, ceftuy que uſe, who pleads a grant of an advowſon by a deed to 
B. to his uſe; for the deed belongs to B. R. 2 Cre. 217. 

So, an affignee of a debt upon bond by commiſſioners of bankrupt ; 
for he comes to it by act of law, and therefore need not ſhew the 
bond. KR. Cro. Car. 209. 

So, if there be a covenant to ſtand ſeiſed to the uſe of B., he 1 4 
claims under B. need not ſhew the deed of covenant in pleadiog ; 
| 2 is in by law, viz. by the ,. * 8. 10. of uſes. Semb. Cre. 
ein; pe 

[A profert is not 8 of a ee. Ain its effect from 
the ſtatute of uſes. Dy. 277. Cc. Fac. 217. Carth. 316. 3 T. R. 
166. Bolton v. Carli C. P. 44. Ges. 3. 2 H. Bl. 262. ] 

[In a conveyance by feoffment, the ſtatute of frauds requires that 

Pans ſhould be accompanied by an inſtrument in writing; yet the 
is not bound to make a profert of the deed, Read v. Brookman, 
E. 29 Geo. 3. 3 T. R. 156.] 

Cin a plea of juſtification ud proceſs of an inferiee court erected 
by letters patent; it is not neceſſary to make a profert of the letters 
Patent. Titley v. Foxall, C. P. T. 31 & 32 Geo. 2. Willes, 688.) 

So, an executor of a feoffee need not-produce the deed, by which 
the plaintiff enfeoffed B, to the uſe of the teſtator, in debt on a bond 
for performance of a covenant of the ſame deed. R. Lut. 483. 

lt plaintiff claims not the land but only a rent · charge, profert is 
not neceſlary z for the charters belong to the owner of the land, _ 
the owner of the. rent-charge is not entitled to them. M big 


Fauſt H. 7455 a 3879 


| 0 9. 
JJ ͤ 


5 executed: a6, if he pleads a feoffment to A. upon a condition and 


PE A DER r 


(0 90), Except whers the deed belongs io in'] Vets, if the feed be- 
longs to bim, he muſt ſhew it, tho he came to the eſtate: by act of 
law: as, the lord by cheat ſnall not plead a condition toi defeat a frees 


hold without ſne wing it. Co. Lit. 226. 4. b ig e 
So, tenant by the curteſy ſhall not plead a condition» made. by his 

wife; tho' he is in by act of law; for it is preſumed that he has the 

deeds which belonged to his wife. Co. Lir. 226.3. 


30, if the uncle of à tenant in tail enfeoffs another with warranty, | 


who afterwards releaſes the warranty to the feoffor, and the uncle 
dies, if the tenant in tail pleads the releaſe, he muſt ſhew it; for ãt he- 
longs to him after the death of his uncle. : Co. Lit. 393. 4. 5 i Le. 
(O 10.) If the eflate be executed.) So, à man who pleads a deed:ta 
which he is neither party nor privy, need not ſhew it, if the eſtate be 


entry for the condition broken, and afterwards a deſcent to the des 


fendant, he need not ſhew the deed of condition; for it is executed. 


deed. Co. Lit. 3 


| $0, if he pleads a mortgage and payment at the day, he need not 
ſhew the deed; for the condition being performed, the deed perhaps 


was delivered up. Bid. e e, RAE | 
| Go, if a mortgagee demiſes for years, and the mortgagor re- enters 


in debt for rent againſt the leſſee afterwards, he ſhall plead the mort- 


gage and re-entry, without ſhewing the deed. Co. Lit. 226. a4 

- So, if. a confirmation be to à leſſee for life, remainder to A. in 

waſte, Cc. by A., _ the eſtate executed he need not ſhe the 
0 17. tn | CEO | 

| Bo, if defendant. pleads an aſſignment of a leaſe, the plaintiff ro- 


plies that the leſſee; could not aſſign withont the. leflor's licence by 


| deed, and the defendant rejoins that he had licence by deed, he need 
not ſhewit; for it is executed. R. 6 Co. 38. . R. 2 Cro. 10a. 


* 4 | - oh r 1 5 * g 4 of 
1 5 TOE * og (0 13.) 
” M4 ” £ 
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„ | 
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5 (0 11.) Except where he is party or-pri 9 But a party or 2 privy | 
to a deed muſt ſhew it, tho? the COTE 


executed: as, the leſſar 
himſelf cannot plead a condition and entry for the condition broken, 


without ſhewing the deed, tho' the condition be executed. Co. Lit. 
227. J. 228, . | BY 3 £1 7 dls 1 


dee be Lindered by the other garty] So, if the 


-plaintiff detains the deed; the defendant may plead without ſhewing 
it: as, tenant iu an aſſize may plead a feoffment on condition and 


entry, and that the plaintiff entred and took the cheſt where the deed 


was, Cc. and detaing it without ſhewing the deed. Co. Lit. 226. 4. 
: So, in waſte, the defendant may plead areleaſe, and that the plain- 
75 [Lot poſſeſſion of it, and detains it, without ſhewing the releaſe. 
9. 75. 4. . | | ">. 2 
So, the plaintiff my declare that by indenture, which the defend- 
ant penes ſe tetinet, A. demiſed the rectory to the defendant who 
thereby coyenanted to find a prieſt, and to pay him 201. per ann., and 
that the plaintiff was found, and now brings debt for the 207. with- 


out a profert in cur.; for neither the indenture nor counterpart ber 


Jong to him, KR. 3 Lev, 83. 


» 


DAR 


| nn b inpofibe 80, if A deed nn . 
Amed, for which reaſon it remains in court, it may be pleaded i inne- 
other court without ſhewing it. 5 Go; 74. ö. 
[So, a deed may be pleaded, of by ime and accident, without | 
ptofert.. SEAS of 4 T. K. 323. 5 
| [Where in ſetting forth a conveyance it was ſtated: that a 'relins g 
was cancelled by 1. — ſeal of. the relra 5 being taken off and defiroyed, and 
that part of the deed was deftrayed or loft, with a a. of the reſidue; 
it was holden to be ood bia. ns ee C. P. AA. 
34 Gun. 3. 2 HM. Bl. 259.] 5 
So, 1 letters patent, which are in their nature matters of record; „ 
are of record in the ſame court, they may be pleaded without ſhew- 
ing. 5 Co: 74. 6. Sale 497. 
Otherwiſe, it in its nature not matter of record; ſor a dedd Ive 
2 in the ſame court cannot be pleaded without ſhewing. 5 Cos 


| . hers nad 26 dd. prefect of leners patent involled in another | 
5 dee or of an INE: thereof. * 497. N 5 


040 V tbe dt een ot a end nothing] So, if 
there be a deed, when it was not neceſſary, whereby no eſtate or in 
tereit is conveyed, a man, who pleads it, need not ſhew it to the 
court: a8, if a leaſe be on condition that he will not aſſign without 
licence, and the leſſee pleads a licence by deed, he need not fhew 
the deed 3 for there is nothing conveyed by it, and a licence without ; 


 deed-would have been ſufficient. R. 6 Co. 38. 
So, if the condition be that he will not aſſign without deed, and be 


pleads an aſſignment by deed, he need not ſhew the deed ; for a 

2 not nect ſſary x ex e Jegis, but only ex proviſrone bomi- 
6 C. 38. 1 

* debt for rent upon a leaſe by indenture, the plaintiff need 


not ſhew it; for the leaſe is the foundation of the action, and it need 


r Per two J. C. El. 711. man 


quare impedit, if the plaintiff makes title by a grant of the next 
3 to A. who made executors, who granted to him, he neod 
not ſhew the letters teſtamentary; for the grant to the phintiff was 
good, tho' the will was not proved. K. Dy. 135. a. 


(0 15. On; de alhgrd in the eee een rhe]; So, if 
the deed pleaded be only in the inducement to the action or bar, it 
need not be ſhewn to the court: as, in a ſuit in the Exchequer by the 
king's-farmer, he need not ſhew-the deed aun, he is farmer 3 for 
it is callateral to the adtion. 6 Co. 38.4. 

| So, in an action on the ,. 2 Ad. 6. 13. if the plaintiff dedates 
that the king granted tithes by letters patent to 4. for life, who 
leaſed to the plaintiff for years, he need not ſhew to the court the 
—_ patents, which are only wee to the action. N, 

ro 70. 1 
So, in an action for diſturbance of a way, if the plaintiff declares 
that a corporation, and all gue gffate, & c. in ſuch a meſſuage, have a 
way, he need not ſhew the deed whereby the eſtate was conveyed. to 


the W ; for it is only e. K. 2 Cre. 573+ 
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- Bo, in replevin, if the avowant claims by gf ved a hundred to 
which a leet is incident, he need not ſhew the deed whereby the 
hundred is claimed, for this is only inducement to the leet. 2 Leo. 74. 
S3o, in treſpaſs, if the defendant juſtifies by command of the heir 
of A. who died ſeiſed, and the land deſcended to his heir, and the 
8 plaintiff ſays that A. by indenture coveranted to ſtand ſeiſed to the 
uſe of B. Cc. and by his licence, &c. and traverſes the dying ſeiſed, 
he need not ſhew the indenture, for it is only inducement to the tra- 
verſe. R. Cro. Car. 442. Jon. 377. 928 8 8 
„ So, in treſpaſs, if the ome gre? warn by A.'s dying ſeiſed, and 
| ; a deſcent to him, and the plaintiff ſhews that before A. was ſeiſed, 
B. being ſeiſed made a leaſe to D. who died, aud plaintiff's wife took | 
out adminiftration and traverſes A.'s dying feiſed, there is no need of «4 
a profert of the letters of adminiſtration to his wife; for it was only | 
| 3 ta the traverſe. R. Hob. 38. N 8 


* 


(0 16.) F the deed be not mentioned, to entitle him.) So, if a man 
leads a deed by way of diſcharge, and not in order to make a title, 
bo need not ſhew it to the court : as, in bar to an avowry made by a 
corporation for rent and ſervices, if the plaintiff pleads a leaſe of the. 
' . rhanor made to A. who demiſed to him, he need not ſhew the deed, 
for it is pleaded by way of diſcharge, and he does not claim title by it. 
X. Me. 870. | ARE 15 5 
+90, in an action againſt an adminiſtrator, if the defendant pleads 
original purchaſed * adminiſtration granted to him, he need not 
ſhew the letters of adminiſtration, for he doth not entitle himſelf by 
them. R. Lut. 10. e | 5 | 
In an action by an executor, if the defendant pleads adminiſtra- 
ion granted to another, he need not ſhew the letters of adminiſtration. 
R. Pl. Com. 277. a. 5 5 OY | 
If ther- be a grant to the lord of a manor that the tenants of the 
manor ſhall be diſcharged of toll, and a tenant pleads ſuch diſcharge, 
he _ not ſhew the grant. 20 H. 7. 6. 5. Cont. per Brudnel, 
20 H. 7. J. a. ET 1 | 
So, in a writ, founded on a deed, the deed need not be ſhewn. 
So, allo, in a ſcire facias by an adminiſtrator or executor upon 2 
recognizance to his teſtator, he need not ſhew-the letters teſtamen- 
tary. X. Cro. El. 592. e | 


(O 17.) When the not ſhewing is aided. 

If a man did not ſhew a deed to the court, when he ought, the 
omiſſion was eſteemed matter of ſubſtance, and not helped upon a 
general demurrer. Dub. 1 Leo. 310. R. 2 Cro. 292. R. 10 * f 

D. 1 Rel. 20. D. Hob. 233. K. 2 Cre. 32. R. cont. Sal. 497. 
D. cont. 1 Leo. 300. Cro. El. 153. Acc. Mo, 8858. 
But now it is aided on a general demurrer. R. Lut. 1355.3 and 
by the fl. 4 & 5 Ann. 16. it is enacted that no exception ſhall be taken 
for not alleging the bringing into court any bond, indenture, or other 
deed, unleſs ſhewn for cauſe of demurrer. 0 . 

So, an omiſſion of profert hit in cur. /iteras teſtamentar. in an action 

5 2 N and not sided on a general demurrer. 
K. 83. 2 Cro. 409. 412. 3 Sul. 223. R. Cro. El. 5 51. 


- 


= * 


5 


4 * 
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2 1 n it bonides: K. 2 Sand. 502. R. 1 Si % "'Y „ 

i | "Bit goes nnd i is fo cunt the 42 5 Ann. 16. 3 > RY 
So, the omiſſion of letters of adminiſtration was held to be fab: 0 


ſtance. Hob: 233. 1 
But now it ſhall be aided on general 1 R. 1 Vent. 232: ; " WS: 
_— and it is ſo enacted by the f. 4 & 5 Ann. 16. ' 
| the f. 16 & 19 Car. 2. 's. after verdi no judgment ſhall 
be 1a . or reverſed for want of alleging the bringing into court of 
' apy bond, bill, indenture, or other deed, mentioned in the declara- 
tion or other pleading, or letters . or letters of adminiſ- 
tration. | 
80, if the derlaration alleged matter of record, and did not con- 
clude prowt patet per recordum, it was ſubſtance. | 
But now it ſhall be aided on a general demurrer. R. , Med: 9. 
cel 4 &'$ 4 16. Fide ante, * - 


"IF TY F | (P) Oyer. 45 25 3 N . | i 1 | 7 
Fr I” (P 1.) Of Deeds. Why es 1 


15. a man 8 cur. a deed, it remains in court; 1 in agen vy 
lav, the whole term, in which it is ſhewn; for the whole term is 
but one 92 R. 5 Co. 74. . 23 87 Co. Lit. 231. b, Lat. 1644. | 
Sal. 497: 
And, ad, 1 the deed be denied, it remains in court till the plea is de- 
termined, and the cuter brovium-has the cuſtody of i it. 5 Co, 2 5 
Co. Lit. 23 1. . Mod. Cu. 233. 
But if it be not denied after the end of the derm in \ which it was-. 
ſbewn, the law adjudges it to be in the cuſtody of the party bimſelf; 
fror there is no officer in court to whom the charge of it 8 
5 Co. 74. b. Co. Lit. 231. 5. Sal. 497. 
So, letters teſtamentary or of adminiſtration do not remain in court 
omnino for they may be neceſſary elſewhere. - Sal. 497. 
If a deed is brought into court by one party, the other may demand | 
cher of it at any time whilft.it remains in court, and take advantage of 
any proviſo or clauſe in ſuch deed. R. 5 Co. 74. 6. 
80, if a deed be brought into court by one tenant or defendant, the 
others may plead in bar any matter in ſuch deed, without having it 
in hand. 5 Co. 74. . 
3 therefore, tho? a deed be not denied, oyer of it may be de- 
manded | in the fame term in C. B. as well as in B. R. Lut. 046  . 
And, by the courſe of B. R., yer may be at any time before plea, 
| tho! it cannot be in C. B. after term, or after an imparlance. Terms 
"ol Leys: But it is ſaid that it ſhall not be after imparlance to es 
term. 2 Lev. 142. Vide Bro. Oyer, 16, 17. 33- 39 | 
992 de demanded before rule to plead is out. Barnee, 247. 
27 — by the plaintiff yer cannot be flemanded i in another term than „ 5 
that in which the plea is filed. Per Hulle J. 1 T. R. ] or 
; So, by the courſe of B. R. no imparlance or Se of entred 
before replication, rejoinder, Cc. tho day be allowed for two or three 
terms, to reply, Sc. and then the replication, rejoinder, Ce, being 
1 * generally, may take * 1 the deed: POV! in 5 
; af, 


# 


\ 


bar, Ut for the whole ſhall be cat be in the fame term. 5 ” 7 


5 Co. 76.4. Wiymatk. Semb. Lane, 39. 
If the akon demands oyer of an et ſhall not have 
of the condition, unleſs he demands that alſo. 5. Ca. 237: 


But if he demands ojer of an indenture, which refers to matter in- 0 


dorſed, it is not a complete ger i if he has not oyer of the 9 
alſo. K. Mad. Ca. 237. 

[Oyer ſhall contain the names of the witneſſes, and all memotati- 
dums on the bond. Barnes, 263. | Willes, 288. S. C.] 


[If there are two counts for the ſame debt on one LY TR inſur-. 1 


ance, defendant cabnot have r of two policies. B. R. H. 243.]- 
If oyer be demanded of a deed ſhewn in a plea, it becomes part of. 
the plea. . 1 Sand. 317. 

So, if there be oyer of a deed ſhewn i in a declaration, it will be part 
of the declaration. 

So, if the party has not the deed, which he ſhews in his declara- 
tion, &c. and oyer of it is demanded, the court on an affidavit will 
_ oblige the we arty to produce his counterpart, or will grant an 

| imparlance. rv. 429. 1 Sid. 50. 
1 N. an original leaſe was loſt, the Short, on application, 
has ordered that a copy of the counterpart ſhould be 'deemed good 
r. By Buller J. Read v. Brookman, B. R. E. 29 Gee. 3. 3 T. R. 160. 

"Soy if an action be founded on a writing, as a policy of aſſurance, _ 
where 2 profert i is not neceſſary, the court may grant an impatlance, 
till a ſight given of the writing, if the defendant cannot have it other- 
+, wiſe, Semb. 1 Sid. 386. 

[Oyer of a deed, in covenant, cannot be diſpenſed with, tho' wenn 
to be loſt, and defendant have the other part in his hands. Sorefby v. 
Sparrow, P. 16 G. 2. Str. 1186. Will. 16.) Vide ante, (O 13.) 

But where a note is only evidence of the action, the court will not 

direct a fight of it. R. 1 Cal. 215. 

But a man cannot demand —5 of a deed, which is not in court, 
and therefore in debt upon a bond with a profert in cur., if the de- 
fendant demands oyer of the bond and condition, which appears to be 


for the performance of the covenants in an indenture, he cannot de- 


mand oyer of the indenture; for it was not brought. "eo court. R. 
1 Sand. 9. 122. Sal. 498. SI 
So, in debt on a recogniſance, the defendant cannot demand ojer 
of it, if it was not acknowledged in the ſame court 3 for a xrecogniſ- 
ance in Chancery or other court 1s not brought into court as a bond 
is. R. Poph. 203. 
| [S0, a party cannot demand oyer of an act of parliament, becauſe it is 


not in the power of the court. Men, v. II bite, B. R. M. 21, Ges. 3: | 


Dungl. 476.) 
['Nor, of letters patent, being a matter of record, unleſs there i is an 
_ »fhidavit N ſhat they are not inrolled. 12 v. Amery, H. 26 Geo. 3. 


Fe 
i in 2 255 acias, on 2. recovery of an annuity by deed, the de- 


fendint cannot mand oyer ; for the action is founded on the reco- 
very, not on the deed. Bro. G 

0, if the defendant juſtifies by a precept of a 82 of peace, the 
plaintiff cannot demand oyer of the precept. Bro. 
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3 . ; prefers, Rec. when be need not, it walt not 1 be bed. 


Sal. 499. 


0, it the defendant demands cher of a deed, when it is not 4 : 
mandable, and the plaintiff gives oyer, he ſhall not be concluded 
‚ We but may afterwards make his ojer complete. R. Sal. 498. 


If the defendant demand rs when it wacht not to be granted, it 


But the plaintiff cannot in his Genilirrer fay quod placit. predid. of 


minus ſufficiens, R. 2 Lev. 142. 


"And if a man demands ger of a de not in court, it i is bad, ou 4 


ſpecial demurrer. R. 1 Sand. 9. 
But it ſhall be aided on a general demurrer. N. 1 Sand, Bow. 
So, if the defendant demands eyer of an indenture, not mentioned 


in the declaration, and the plaintiff gives it, the defendant may 


| 2 thereon. Mad. Ca. 237. 
a man craves cher of a deed ſhewn in a declaration, which is 


ted, the other cannot ſay that the deed read is not the fame on 


Sick he declared ; for the reading is the act of the party himſelf, 


by. which he is concluded. R. Lut. 1644. 
Otherwiſe, if oyer is demanded of a writ, c. he may ay that it 


is not the ſame ; for the reading is the act of the court. Per three J. 

3 Trac cont. Lut. 54 44. | 

So, if the defendant demands ayer of a deed, which i is granted, and 

+ - In his plea recites the deed different from the true deed, the plaintiff 
by his replication may pray that the deed: may be inrolled, and ſo pro- 


cure it to be truly inrolled. 


{Defendant after oger may plead the a iſſue, without taking 
| votes of the oyer, and plaintiff cannot, when he makes up the iflue, 
inſert the ozer at the head of the pleas; if he would avail himſelf of ir, 
he maſt pray it to be inrolled at the head of his replication at his own 


| expence. Str. 1241. Willes, 288. n. (c.) 


[ln C. B., if ozer prayed and not pleaded plaintiff n may inſert i it in 
the plea; it is only where it is not projes that he is obliged to have 


it enrolled on his replication. Barnes, 3 


So, if the oyer be imperfect, 1 1 varying from the deed, and 
ta 


the defedant demurs, he ſhall nt take advantage of i it; for he might 


inſiſt upon a complete oper. R. Sal. 602. 
[If defendant, after having craved ozer of a deed, do not ſet forth 


the 2vhole deed, the plaintiff may ſign judgment as for want of a plea ; 


or the court will quaſh the plea. altace v. Cumberland, 2. R. T. 


31 Geo. 3. 4. T. R. 370. | 
[If a bond is in the hands of a third perſon, the court will * | 
him to give 9zey of it, and produce it at the trial; tho! he is a bar- 


Tiſter, and alleges it was left in his hands to await the event of a ſuit. 


depending; for defendant may avail Himfelf of that by plea. N oe 


v. Earl Montgomery, M. 1) G. 2. Sir. 1198. 


(If. defendant pleads with a prefert, and oyer is demanded, plainti® : 
| way 7 568 fudgment if it is not given in two days. Barnes, . 
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rie defendant is not eee the cfifinal, nnd: if ie poly 


„the plaintiff may gn judgment nnn 
} | 
Fes 58 ojer will . be grantedof arecord. 11K. 1509 
Oyer, 11. 


380, ed ver ge 
| But ſha not have cyer of meſne proceſs : a4, of re-ſummons on de- 


fault, Oe. Bro. Oyer, 3. 18. 
"So, in error, the defendant ſhall not have ojer of — 


5 of the record he may have. Bro. Oyer, 19. 


Nor, in attaint. Bro. Oyer, 19. 

So, in a ſcire faczas againſt an executor on 2 
ant may demand cyer of the record. Bro. Oyer, 12. 

So, in debt on a judgment. Semb. Bro. = 14. — 2 

[Plaintiff may have a rule to reject plea of a recovery in the ſame | 


Court, unleſs ojer. Hunter v. Wi ſeman, H. 2 G. 2. G v Thomp- 


ſen, T. 3 G. 2. Str. 823.] 1 

But in debt on a recovery in an . court of record, the d ' 2 
fendant ſhall not have oyer of the record for 1 it remains in the inferior . ge. 
court. Bro. Oyer, 8. . 

Nor, of a record in another court. Bro. Ojer, 8 SA 

Or, 1 05 removal to another court by a recordare, error, &e. Rer. 


| Oper, 4. 


Bo, * Qhal not have cyer of a record, when d it is + only cOnTenayes 
to the action; as, in eſcape. Bro. Oyer, 29. + + +. 

$0, he To not have oyer of a record, when he is a party to it. Bro, . 

ery 36. "0 | ; 
974 42 3 pleads 3 before n and plaintiff replies t 
original purchaſed before time of tender pleaded, the court will not 
make rule for oyer of original, which is a record. Barnes, 340. ] 

So, in ſcire facia on an office found for the king, the 5 . 
2 not have oyer of the N for it is recited in the writ. * 1 

er, 22. 

"The defendant ſhall not plead i in abaternent of the writ before = 
of it 

Nor, variance between the writ and count, R. Sal. 658. 3 

(If defendant pleads variance between writ and count, without 
oper, he ſhall anſwer. over. Yanderplank v. Banks, H. 32 G. 2. 

2 Will. 85.) 

[After oyer, defend ant | may plead nul tiel record, without inferring 
the oyer ; and plaintiff, if he pleaſes, may inſert it in his n 
Simmonds v. Parmenter, T. 18 G. 2. Wilf. 97. ] 

So, the defendant ſhall not plead condition performed, before ger of 
the bond. Bro. Oyer, 16. 25. - 

But the defendant ſhall not have oyer after imparlance. In. Or, 4. ; 
Per Holt, Mod. Ca. 28. 

Nor, after lea in abatement. R. Mod. Ca. 28. Sal. 406. 

Demand * was antiently made in court; but now it is made 


dy one attorney of the other. Mad. Ca. 28. 


And when 1 ought to be granted, the defendant need not plead 5 
deſore.ojer.. Mod. Ca. 23. ' 1 
But the defendant cannot take a copy of a writ from the record, to | | 
make ozer of it, without the plaintiff's conſent ; for it ought to be * 

NE of and 0 vy che other party. "Mes; Ca, 29. 8 
| | PAS: 80, 


-v 
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 Hemanding oyer, ſet out the indentute el covenants Jn. 

R. Mod. Ca. 154. 
1 If ger is granted, when it need not, it is no error Med. Ca. 20. 
5 | Gol. 4 98- 


L And the party craving oper” gd by/earicies eo ras the whole i in- 


| Arument as part of his adverſary's plea, | Dougl. 467. 
__- * Otherwiſej'if it be ey) e it ought. to be granted. Hed, 
Y | Ca. 28. Sal. 498. | 


[The defendant has 4 many. Sbading days to plead ' after ee, is 


| Sranted as he had when it was demanded, aue v. doin, B.R, 
4 A | 


Q)r Demurrer. 5 
(Q.) What it is. 


Fo , 
* 11 2 \- : 


: 557 'murrer is, when for the inſufficiency of the count, 1 ph; eee. in 
5 point of law, the other AY demurs, and refers it to the judg- 


ment of the court. Lit. 71.5. 5 Mod. 132. 


. Elf the plaintiff in his replication do not anſwer ſome matter con- 


5 tteined in the plea, or anſwer it improperly, the deſendant muſt de- 
5 mur to it. Bullytbonpe v. Turner, C. P. E. 17 Geo. 2. N illes, 475. 
| | Barnes, 353. S. C. Coppin v. Carter, 2 K. 462. ne. v. Smith, 
5 7 TP ; 


3 (Q 2.) How it ſhall be Sebrared, 2 


And in C. B. a demurrer to a plea, c. need not be received, un- 
leſs it is under a ſerjeaut's band, 3 Leo. 222. Comp. Aft. 41. . 
But this does not extend to a demurrer on a challenge to an array, 
— + FiLeo. 268» ; 


4 


— 


cepting the paper - book, it is ſulſcient, tho* it was not ſigned when 
delivered. Barnes, 156. 


K. 1 Sid. 208. Els 
If a defect in pleading with not be aided by verdict, it is ſafer to 


592 dàered aſterwards. 4 Co. 14. 4. 
45 regularly be determined firſt. Co, Lit. 952. a, 


+: murrer is determined, Co. Lit. 72. a. Semb. Dal: 2. 
[But now, where iſſues are taken to ſome of the pleas, c. and de- 
murrers to others, the plaintiff has a right to argue the demurrers 

\ Sites before or after the trial. 2 T. R. 394.) 
Ill chere be judgment for the plaintiff on a demurrer, he may, if he 
pleaſes enter a non pros on the iſſue, and have a writ of inquiry on 
the demurrer, but not without a nan pros to the ifſue, R. 1 Sal. 219. 
{On judgment for plaintiff, on demurrer to one count, he may ex- 
- ecute writ of inquiry, without a non pros to the iſſues, which he may 
ſupply when he enters ws PI, Fleming v, Langton, M.9 G. 
Sir, $ 332. B.. 


4 


e 1h +2246; in benen on an indenture, che defendaur euunet, without 


Uf the joinder in demurrer is ſigned by bl. at the time of ac- 
A demurrer to au indictment ſhall not be received after verdia, 


oin iſſue on the fact than to demur ; for the fault! in law will be con- | 


A If there be a demurrer to part, and ie to part, the demurrer ſhall . 


Vet it is in the diſcretion of the court to try the iſſue before the de- 


cle 


| Fo „ (Q3.) The Form ee Beumer 
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— — reſt and need not be. bas oy 2 


© _ M. to G. Str. 574-] 
f one party demurs, dhe other muſt join in demutret. Al Co. 


Lit. 72: a. 
a, Os, amend or diſcontinue his aQtion on payment of colts. "Per rule, 
; 4654. - Mills, 29. | 
And if demurrer be joined, it.cannot be waived afterwards without 
conſent. R. Cro. Car. 513. 
| "Yet, the king if he pleaſes, may waive « % in en in- 
formation by gui tam. Ero. Car. 347 · 
When demurrer is joined, the court ſhall adjudge upon, the whole 
record, and not 3 on the point reſerred to the court by the Aae. 
rer. R. Hab. 56. : 
And if the defendant makes default at the day given after 40 
murrer Joinẽd, there hall be final judgment againſt him. Med. 
wo Ws 
Bo, on a demurrer to a plea in abatement, the defeat canner 
inſiſt upon a defect in the declaration. Lut. 1592, 1667, | 
Yet, this does not extend to a plea in abatement, which may alſo be | 
pleaded in bar. Semb. Lut. 1604. | 85 
2 muſt be entred on the roll the term it is joined of. Parner, 


"fate joinder, vlaintif 3 paper-book to defendant, if he te- 
fuſes to accept and pay, judgment; if he accepts, plaintiff moves far 
confilium. Barnet, 163. 165. 
| rooms may demur after iſſue tendred, and it may (on leave) 
* ſet down after paper- day. Barnes, 296. 

[After iſſue joined demurrer cannot be reckived j therefore, tho | 
one record is averred by plaintiff, and another is denied by defend- 
ants, and ſo no proper iſſue joined, yet after iſſue demurrer ſhall be 
ſer afide ; and advantage mult be taken of the impropriety in arreſt of 
judgment. Barnes, 84. 

[Defendant may demur, if the replication does not offer a fair 
iſſue, and affords reaſonable cauſe of demurrer, tho he has had 
time to plead, on conſenting to plead iſſuable plea, to rej mg" ag 

and take mor notice of trial. Dewey v v. 50s H. 0 Str. 
1186.1 

{Court will give Ive 7 to withdraw Jenner, after it is fe down 
to be argued and trial loſt, on coſts. Barnes, 195.) . 

' [Tho the court will ſometimes give leave to withdraw a demurrer 
and plead, after demurrer argued, yet not after trial of other _— 
een v: Rayley, Ng. 2. 1 B. M. 316] 1 5 


the# 


448 1 


BEE: | [If deferidant demurs after iſſue joined upon de injuria ve 3 : 


„ 5 5 » 
* 


A demurrer ought to be to the whale plea, otherwiſe.it is a diſcon- 
| tinuance for the Whole. Per Cones, * Ro. +: Vide Pha and Re- 
Ane 1 (E. 1.—F 4.) 8 


— 


We Ts "And 


Aue tali cauſa, it is a diſcontinuance, aud il. Aſaar v. Vincent, P. 
| | ag 13G. Lad. Rayen. 1482.3 : 


4 R. 


eee pleads three pleas, and the plaintif ö 
"Sl demurrer fa cker, it is a 
diſcontinuance. el. 4 
80, in treſpaſs for taking 5 carrying away goods, if the defendant 5 
quead the taking demurs, and . —_—_— to carrying away, it is - 
2 diſcontinuance. 5. 1 
3o, in treſpaſs for taking and carrying away RA if the defend- 
| ant juſtifies, and the plaintiff guoad placitum to the taking the goods, 


. - andthe matter therein demurs, and the defendant joins in this form 
. ex guo the plaintiff acknowledges the taking petit judicium, without 


mention of the carrying away, it win be a di ontinuance. R. 

1 Brownl. 192. Tel. 5. | 
- $0, if a demurrer is to a replication to a 1 70 in abatement, 1 
prays that the writ may abate, and the plaintiff joins in demurrer 


7 "= ng his damages, as where the demurrer is to ws in bar, it 


be a diſcontinuance. N. Sho..155. © 
Kalter plea in abatement and replication, if 8 . and 
Plaintiff joins,' be muſt pray re/pondeas onffor, and not judgment and 
damages; but if he does, he may amend on payment of coſts. Anon. 
. M.:. 1 i 0.) 5 

80, i the defendant pleads to part, and ſays nothing to the reſidue, 
and- the plaintiff demurs, it is a diſcontinuance, for the demurrer 
mall not be intended to be for the not pleading to part; for the 
3 ought to have prayed judgment on a nil dicit. R. f. Rol. 
488 

But, 17 the defendant demurs to a ſeire facias or declaration, and 
goncludes his demurrer in abatement, the plaintiff may join in bar 
- and ſhall have judgment; for the matter being ſufficient, and con- 
ſeſſed by the demurrer, the defendant ſhall not avoid judgment by 
his conclufion. R. 3 Lev. 223, | 
- If a count or declaration does not contain a good cauſe of ation, | 
there may be a demurrer wy i; 7 

If the declaration is founded on a bond or other ſpecialty, the de- 
ſendant may demand yer of the ſpecialty, and if it ſhews no cauſe 
of e may demur; for the deed on ger is part of the count, 


FR — 
aration on recognizance of bail does not ſet out condition, 
* cannot demur; it may be abſolute; if conditional he 
ſhould plead nul tiel record. Barnes, 339. 5 
{But if the defendant demands cyer of a bond; which appears to 
be made by many jointly, and thereupon he demurs, it is bad; for 
perhaps the others did not ſeal or execute the bond. R. Jen. 303. 
So, if there are ſryeral counts in the ſame declaration, ſome good 
and ſome bad, and the deſendaut demurs generally to the whole 
declaration, the — ſhall haye judgment for * ſo 2 as is good. 
1 Sand. 286. Vid ante, (C 3%) - 


nt on action for crim. con. defendant pleads not n and not 
gui within fix years, and iſſue to the firſt, demurrer to the ſecond, 
verdict for plaintiff on iſſue, and plea held good on the demurrer; 
there ſhall be ge an the demurrer for. 8 and plaintiff 
a” a a Cake v. Sayer, N. 32 G. 2. 2 Vi 85.) © 
bo, in an on the . * 9 8 
7 


LEADER. 
bery- of money and goods, if it is bad for the goods, 


to the whole the -plaintiff ſhall have. judgment for — — . 


are in their nature ſeveral. R. 2 Sand. 380. 
5 ee where one reach i bad the other good: 2 Sand, 
80. Vid 2 V3.) 
0 So, in — oc where one article is inſenſible or uncertain... R. 
1 Sal. 218. 
The uſual form of a demurrer is, that the party alleges quod Bare 
ratio, &c. eff minus ſufficiens, and prays judgment of the counts or g 
Placitum oft minus ſufficiensr, &c. Pl. Com. 400. l. 
But it is ſufficient if it has the ſubſtance of + damn; tho' it 
is not formal: as, if petit Aae de narratione, and prays quod . 
. X. 5 Med. 132. ; 
Ibo it does not conclude with an ayerment at hoe, ke · K. 1 Lea. 
24. Vide ante, (E 33.) 
So, a demurter not Samy joined i is fulfcient to bring the matter 
before the court. K. 3 Leu. 222. 


So, now the words, materiaque in eodem contenta a are added to the old. 


farm of a demurrer. PI. Com. 400. 6. 
So, a demurrer may be to an ee receit. 0 Lit 12. 0 
To a voucher, Co. Lit. 72. 2. 
. wager: of law. Co. Lit. 72. ay 


A demurrer is general or 1 Co. Lit. 72. a. | 
A man who demurs generally ſhall take advantage of all matters, 


FN 


Of all matter which are requiſite to ſhew a right or good title in 

the plaintiff, - Hob. 301. 

And therefore if the declaration don' t wer a ſuſſicient rig ht or 
title in the plaintiff, it will be bad on a general demurrer; for a n 

which does not plainly appear is as none. R. Hob. 301. 

[on demurrer to ag indictment found in an inferior court, * 
tions may be taken as well to the jurjſdiction of ſuch court, as to the 

ubjeft matter of the indictment. 1 Term Rep. 316.] 

Ik a demurrer begins in bar, and e in abatement, there 
ſhall be final judgment. R. 1 Lev. 312. Vide Abatement, (I 15.) - 
[Plaintiff cannot take advanta ge of duplicity in defendant's 

rejoinder, without having ſhewn it Bar cauſe 6 4 eee, Browning 

v. Dann, M. 9 G. 2. B. R. H. 167.1 
[If there is a demurrer to a plea i in which the point has not been 


ſettled, but which the court determings to be good, they will permit 


| plaintiff to move to withdraw demurrer, and to reply. Collins w 
Collins, T. 32 33 G. 2. 2 B. M. 820.] \ 

l After demurrer argued and determined for defendant, plaintiff 
may have leave to withdraw his demurrer, and 1e on a paying 
_ 2H 293-2 ©: 


(Qs: Confeſſur all the fact ll phoodel.] A general demurrer 
confeles all matters of fat d — pleaded. Pl. Cam. 13,4 85-0. C. 
ae 


Aud therefore, if a man pleads 2 demand of * and that be was 


there 


Fg 


3 
\ 


OW 


+2Tavrs e 


. e e and coptinued there till the 3 mn al 
1 r © As: 
8 fact alleged is conſeſſed, and doing ama bat wheney eee | 
g demand. Pi. Gan 172. | Ee 
4 38380, in aſſiſe, if the defendant does not treverſe ade and difleifn, | 
but pleads @ recovery in bar, the plaintiff confeſſes and avoids the 
recovery by his replication, to which the defendant demurs ra is a 
—— bf the ſeifin and diſſeiſin. R. 2 Rol. 22. £5 
"So, in affumyſie upon conſideration that he had granted 10000 trees | 
to de cut down in three years, and that he had cut down 800, and 
ſmen the defendant promiſed to permit him to cut the reſidue after 
_ - three years, if he would not cut them down. at preſent ;-the defendant, 
. pleads that he had cut down 1000 before the promiſe, a —_— to 
he plea confeſſes that he had. N. Yu 199. 
S8o, in covenant, if the defendant pleads covenants 
and the plaintiff aſſigus a breach, and then the "defendant demurs, 
he confeſſes mo breach age contradis * own plea. R. Cro. El. 


3829. 
In debt upon bond to pays if . died without ifue then-living, 
the defendant ſays that A. died, having iflue living apnd B. and the 
_ plaintiff demurs for want of a good —_— he admits that 4 had 
iſſue living. R. Dy. 15. 4. — 
If defendant demurs to an information quo warrants, for ae; 
an office of publick truſt, he cannot except that it is not ſuch an 
office, for he has confeſſed it. ' Rex v. Neal, F. 8 G. 2. Ti R. H. 
2 
- I debt on bond to pay, r. within 20 days ow the return of 2 
| 5 ſhip, or at the end of 18 months; the defendant pleads that the 
ſhip returned within 18 months, and that he paid within 20 days 
» after ; the plaintiff replies, and traverſes the payment, to which t 
| defendant demurs, the demurrer admits the breach, and N 
the plaintiff ſhall recover. R. 2 Mod. Ca. 349. | 
Uf defendant demurs generally to the whole donlaterion; and one 
count is good, arid may be joined, there muſt qe judgment for plain- 
tiff. Bedford v. Alcock, T. 22 & 23 G. 2. . 248.) 


Y. 6.) Bure demurrer is not a cf fen, if the ples, Ke. be bad.) 
1 B a count, plea, or replication, be vicious, a demurrer thereto is 
„„ no confeſſion of the matter alleged. R. 2 Rol. 22. 1 Leo, 80, 
5 5 And therefore, if a plea in grare impedit ſne ws a title in the king, 
261 wad the plaintiff demurs, if the plea be bad, the demurrer is not a 
| confeſſion of the king's title. R. 2 Rol. 22. R. Hob. 164. i 1 
If a replevin ſuppoſes a takin in a place in A. and the avowry de 
1 for rent in B. and the plaintiff 1 ays that B. is within A. a demurrer 
ftthereon is not a confeſſion of matter, which is repugnant and pet 
ſible and the ground of the demurrer. R. 1 Sid. 10. 
© So, a thing not material or traverſable, is not confeſſed or admitted | 
by the demurrer, when it is not traverſed. R. Sal. 5611. | 
So, there cannot be a demurrer. after iſſue joined. Semb. Sho. 213- I 


5 „rr What matters are aided by a general demurrer.] By he . 
27 E 8888 demurrer in any action in any court of record, 


juries hall give judgment as the very. 12 the cauſe and- mattor 
g in 
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8 1 — — * 5 ; 
6a Form'in any writ, return, plaint, declaration, or other pleading, or in þ 
| Ts EE 
1 | ets down. 
5 An e —T—T—T I * m. 
defect, and want of form. 
Provided it extend not to appeals, indiments, or preſentments, or 
8 aQions on popular or pe enal ſtatutes. - Fa. 
w_— ods Won denn conſciics.oll mints} . 
525 4 | pleaded, if they are not ſpecially ſhewn. Hob. 233. Cont. 3 
* 2 
eee as bo erm ee 
of action appears to the court. Hob. 233. 

And therefore all defects of the clerk, fd miſprifions, Which the 
-court may amend, without varying the matter, are aided uy general. 
demurrer. Sau. 87. 

But matter of fact not alleged; and which the judge cannot know 
by the record, cannot be amended, nor ſhall the nnn be aided bya 
general demurrer, - Gau. 88. - - = 
{ Han this: ſtatute ought to be Arained to remedy defes in form. — 
 Hleb. 133. 1 
| A by the fl. 4 & 5 4 16. after demurrer io any courtef | 
record, the judges ſhall give judgment, Dec. without regard to any 
imperſection, Sc. in any writ, Sc. or other pleading; proceſs, or * 
courſe of proceeding, except thoſe the party demurring particu- 
larly ſets down as cauſes of the ſame, altho' ſuch imperfection, 
Ec. might before be taken as matter of ſubſtance, and not aided by 


the A. 27 El. 5. fo as ſufficient matter appear in the gs, on 
which the court may give n according to the very Dn 
the cauſe, 


If debt in the debet et detiviet | is brought by an adminiſtratay | 
the heir of the obligor, where he bound himſelf and his heirs, it is 4 
good on a general demurrer, ſince „f. 4 — c. 16. Burland v. Tyler, 4 
>. 11 G. '2 Ld, Raym. 1391] _ gi 
[If to debt on bond to indemnify vlainti fon beer he ſhould deliver 
to A., defendant. pleads none delivered ſince making the bond, and 
plainti reply ſo much delivered; it is good on general _— 
<4 4 does not ſay before filing the bill. Thraſe v. Vaughany H. _ I 
| | 1 2. Wille 3. 5 "ay | "$:.", 
But 3 Which is ſhewn ſpecially for cauſe. of demur- Fan ll 
. rer, cannot be amended, R. Tel. 38. 0 
"> So, on a demurrer, matter of form, not ſpecially thn, ſhall hs 
4 aided on the part of him who joins, and alſo of him who n in 
Gs all parts of the pleadings. Per Rule, 1654. Mills, 29." bn 
[The omitting to ſtate the conſideration of a bargain and ſale can- ay 
not be taken advantage of on a general demurrer. Bolton v. n 92 
| 8 M. 34 Geo 3. 2 H. Bl. 259. Fn, I x, 4 - 


* a 
= 
„ : : 4 % 


| | 3 Os) Special Demurrer 3 


(Q3.) ee e matter.] But a man may allege ſpecial 
matter, and conclude with a demurrer: a8, in treſpaſs by A. for tak · 


ng 2 horſe, if ths: defendant pleads that one fl. diſpoſſe * 1 
the 1 


— , I n 1 . * 
= . s ** Y bo {1 * 1 * 7 1 * 
- SY * —_ #7 . e A 
*. * N 7 
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3 
a | * 


t __ -* 
the horſe, and gave it to the plaintiff, the plainti® may fa „ 


the bar, and A. in the count, are the ſame perſon, and then 'demur; 


for without ſpecial POT ns CE OT IOIeR 7 


If a man demurs ſpecially, he waives all other matters and rele 8 


upon one particular point. Pl. Com. 66. 4 


- Which fhews a ſpecial So, ſince the ft. 27 Kl. g. if 
2 12 © An fo form rr: few ſpecially 82225 of * 


- MUYTET 


one day after the term, if the * ot entred upon the roll. 


2 Kol. 330. 


And 'it is not ſufficient that the Sommer be quia caret formd, but | 


1 _ ſhew ſpecially in what point the form is defective. Hob, 232. 
D. Lui. 4. 

And therefore a 8 for duplicity, quia duplex et caret forma, 
is not ſufficient, but it muſt ſhew in what the duplicity conſiſts. R. 
- in B. R. inter Lamplugh and Shortridge, P. 13 V. 3. 1 Sal. 219. 


And by rule in C. B. M. 1654, the cauſes aſſigned on demurrers 
ought not to be involved in general expreſſions of double, negative, 


pregnant, uncertain, want of form, &c. but ſpecially ſhewn, that the 
2 ſide may join in  dewurret, amend paying coſts, or difrontnge. 
| ills, 29. 

Cf plaintif ſets out a record remaining in C. B., and that the ſame 
was removed to B. R., it is informal and bad on 1 demurrer. 
Wilder v. Buckland, M. 11 G. Str. 611.] 

CLf to debt on a bond to indemnify, defendant pleads quod indemp- 
num conſervavit, plaintiff may demur to it for not ſhewing how; but 
it muſt be ſhewn for cauſe, for the Zow is only form. Whit Ve 
Cleaver, H. 12 G. Str. 681. 2 Ld. Raym. 1416.] 

[An immaterial traverſe is good cauſe for a ſpecial, but,not for a 
general demurrer. . Courtney v. Satchwell, P. 12 G. Str. 694.] 

(If the plea, &c. conclude with a verification where 4 ou T of 
| canclude to the country, and vice verſd, that will be bad on 


demurrer. Doug. 94—97-] 


[So, the not alleging a proteſt in adeclaration on a bill of 9: | 


L Salomon: v. Stavely, Dougl. 684. in notis.] 

D Demurrer to replication for duplicity, in alleging diſtreſs to be in 
the night, and poſſeſſion continued by payment of rent, is good. 
. Browning v. Dann, M. 9 G. 2. B. R. H. 167. 

| [Defendant cannot demur to declaration, becauſe it ſays he was 


. ſummoned, inſtead of attached, ien praying cher. Buſby v. Elliſten, 


H. 9 G. 2. B. R. H. 189.) 
[Defendant cannot demur for a ſmall variance between * 


and the declaration, tho' it may be pleadable in abatement. Godfrey 


v. Duberry, M. 11, G. 2. Andr. 75. J 
{Where a defect is pointed out demurrer, the court will N 


conſider it as ſurpluſage. Barlow v. Evans, T. 18 G. 2. Will- ith 
After demurrer joined, on motion the cauſe ſhall be put 
paper to be argued by counſel. 


The motion ought to be on oyer of the record in court. 


vel if the roll, whereon the ae entred, be af a former 


| t. Tm. 


Wh 


And in B. R. he may ſhew them we 111 e in the fame Ba or 
n 


\ 
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term, it muſt be filed: if in the ſame term, it may be'read in court 
without being filed with the other rolls. Sal. 565. ee Sao 
1 If a demurrer or ſpecial verdict be entred in court to be argued, 
| | che plaintiff's attorney ſhall deliver two copies of the record to the 
chief juſtice and ſenior judge, and the defendant's attorney to the two 
puiſne judges. Per rule, P. 27 Car. 2. /// / ( 
And no argument ſhall be heard at the bar before all the judges | 
| have copies. P. 27 Car. 2. Mills, 61. | - HERE EASE 
If the attorney of either party does not deliver, the other may de- | 
liver copies to all the judges three days before the argument, and 
thereon the counſel of his fide ſhall be heard, and he fhalt be paid for 
them upon demand, or allowed for them in coſts. ' Ibid. | 
(Q 10.) Demurrer upon Evidence. "FT 
[So, a proceeding, by which the judges, whofe province it is to an- 
ſwer to all queſtions of law, are called upon to declare what the law 
is upon the facts ſhewn in evidence, analogous to the demurrer u 
facts alleged in pleading. Per Eyre C. J. Gibſon v. Hunter, T. 
33 Geo. 3. 2 F. Bl. 205.) : | Wee 
Ik the plaintiff or defendant ſhews in evidence any record or other 
vriting, whereon a doubt in law ariſes, the other party may demur 
on the evidence. Co. Lit. 72. a. R. 5 Co. 104. a. l 
So, if he ſhews evidence by witneſſes, whereon a doubt ariſes, the 
other party may demur to it. R. 5 Co. 104. a. Baker. 1 
So, in an information the king may demur to evidence given for 
the defendant. Pl. Com. 4. l FOR, 
But if the doubt be, whether a matter of fact is well proved, the 
defendant cannot demur to the evidence; for the jury may find on 
their own knowledge : as, if for proof of an arreſt the writ is not 
produced, the defendant cannot demur. R. 1 Lev. 87. 
If there be a demurrer to evidence, the jury ſhall be immediately 
diſcharged, and need not inquire. of the damages; for that may be 
ſupplied by a writ of inquiry. R. Cro. Car. 143. [ Doug. 222.] 
[And after the execution thereof, the party may move in arreſt of A 
ie final judgment, on any objection to the pleadings. Deng. 222.] | 
Yet the fame jury may mquire of the damages conditionally. 
Semb. Cro. Car. 143. Pl. Com. 408. per Mont. Ch. B. 1682. . Doug, 
222. u. (212.) AR | | 
So, if at 25 prius the defendant pleads a plea after the laft cuntinu- 
ance, the plaintiff may demur to it. Hard. 112.— When and how he 
hall plead it, vide Abatement, (I 24. AE | | 
So, if there be à challenge to an array, the other party may demur. | 


Hard. 112. „ 5 „ 2 
A demurrer to a challenge may be determined at »ff prive. Hard. 1 
. . | | of * 


4 
But a demurrer to a plea after the laſt continuance ſhall be adjourned. 


If a man demurs upon evidence, he muſt admit the evidence to be 
true, Co. Lit. 72. a. Cre. El. 151. 5 Co. 104. a: K. All 18. 9 
PL Com. 411. a. [ Dong. 119—134j.]]J]]7]J | i 

And therefore, if a man demurs for that the evidenee is not ſuffi» 1 
cient, and befides ſays alſo that neee „ 


| 


| 
1 


ö 
| 
«| 
ö 


ewe {truer he he 
alias enge, ſhall go; for the court cannot proceed to 9 


K. Al. 18. 

If a man demurs upon the evidence, the other party "muſt join mw 
the demurrer. Co. Lit. 72: a. or otherwiſe muſt waive the en. Ee: 
_ dence. R. 5 Co. 104. a. Baker, © 

If the evidence be matter of record, or in writing. Cre. El. 75 1 | 


. in an information or other ſuit by the king, if the defendatit., | 

demurs upon the evidence, the king's counſel need not join. Co. Lit. 
72. 4. 5 Co. 104. 2. 

So, if one will demur upon the evidence given by witneſſes, the 


| ” other need not join; for the credit of the witneſſes may be referred 
to the jury. Cro. El. 352. 


| 


[ 
[ 


So, the court may over-rule, if the matter of ew ſeems cles; tho! - 
the party will demur. R. 2 Rol. 119. 
[On a demurrer to evidence the party cannot take advantage of any 


objection to the pleadings. Doug. 218. 
{On a demurrer to circumſtantial. evidence, the party offering the 


evidence is not obliged to join in demurrer, unleſs the party demur- 
ring will diſtinctly admit upon the record every fact and every con- 
eluſion which the evidence offered ee to prove. Gihſon v. 

vn” in error. in Pari. Trin. 33 Geo. 3- 2 H. Bl, 287] | ; 


(R) Iflue. 


Tens. is, when both parties put the cauſe upon a point of fact to 
be tried by à jury. e 
An iſſue is either general or ſpecial. Co. Lit. 126. * 


:(R 130 General. 


The general iſſue is, when the iſſue is joined- on'the plaintiff's or 
demandant's whole charge in general: as, if the tenant racks in 
* ne dona pas. 3D 

In aſſize, nul tort, nul diſſeiſin. | 

In quare impedit, ne diſturba pas. 
ln guare impedit there is no general i me. By 455275 J. Read v. 

Bialman, B. R. E. 29 Geo. 3. 3 T. K. 158.1 

In replevin, non cepit. 

In debt, nil debet. Vide poſt. (2 W 17.) 

In an action on a ſtatute, or on the caſe, non clp. 

To the general iſſue the plaingE cannot reply, but mal joi iſue. 
Co Lit. 1757 a. Hob. 21. | 

When a plea muſt conclude in iſſue to the country, vide ante 


"Fen the benen iſſue ſhall be pleaded, vide ante, (E I 3- = 
(R 2.) Special. | | 
Ae inne is, when iſſue i is joined upon any Lee p 


(R 3.) Moſt be upon an Affirmative and Negative. 


1 An iſſue proceeds out of two ſeveral allegations of the parties, th the 
one n and the other negative. Gli 126. a. 


, 


* _ 


* tas 4 
8 7 y . G dp _ 


"PLEA DER - Hl 
And therefore two alkrmatives do not make a good ide: "Co. Lit. 
—_ As, if the defendant pleads that 4. is living, 


that 4 is dead, he muſt traverſe that 4. i ing, ouberwiſe there 


cannot be a good ifſue. Sau. 86, 
So, if the defendant, being executor, nend res a 


no aſſets ultra, and the plaintiff replies that one of the. judgments; i =; 
continued by fraud, and that he has aſſets w/tra the others it is _ 


a good ifſue without a negative. Semb. 1 Sand. 338. 
So, if the defendant pleads that the plaintiff is a baſtard, cadihs- 
plaintiff replies that he is mulier, he muſt ws; and not aging, i in the 


negative. Kit. 214. 6. | 
Nor, two negatives.z and therefore, if a man takes a . white 


zs a negative, there muſt be an affirmative after it, W ounclu- 
| fon to the country. Co. Lit. 126. a. 


So, regularly, the plaintiff in his replication oughkons to contlade | 
to the country upon a negative, without a traverſe : as, in treſpaſs: 


if the defendant pleads that his father was ſeiſed, and died ſeiſed, 15 


whereby it deſcended to him, the plaintiff ſhall not reply that the fa- 
ther did not die ſeiſed, et hoe, &c. but muſt maintain p7 count, n 
traverſe, abſque hoc that the father obiit ſeiſitun. Sau. G. | 

Yet, there ſhall be a general iſſue upon a negative. Sav. 64. 

So, the king may join iſſue on a negative. Dub. Sau. 64. 

And when there 1s a full negative and affirmative, it muſt always 
conclude to the country. Vide ante, (E 32.) 

But it is not neceſſary that the negative and affirmative be i in preciſe 


Words: as, in debt for rent on a leaſe for years, if the defendant pleads 


nothing in the tenements, and the plainuff replies, that he was ſeiſec 

in fee, here is a good iſſue. Co. Lit. 126. a. | 5 
If the defendant claims a way non ſolum ire, equitare, verum etiam 
earucis carriare, and there be iſſue thereon, it is good; for here i 3 


| ſufficient affirmative. R. Mar. Pl. 83. 


Yet, if a breach of covenant be aſſigned, quod non affignavit; a leafs 
_ age Fr the defendant'pleads non tran poſuit, it is bad: N. 
2 Leo. 11 

And for neceſlity iſſue may be joined 0 on two afirmatives. Semb 
Co. 126. 4a. Bro. 

So, if iſſue be — by an affirmative, and the other 3 joins, it is 
good, tho there was not a negative; as if an executor pleads, no afſets,, 
and the plaintiff replies that he purchaſed another writ, and then he 
had affets, and tenders an iſſue thereon, and the defendant j Joins, it 
is good. K. 2 Cro. 580. 589. 2 Rol. 186. 204. 20g. 

[It is enough, if the ſecond affirmative is ſo contrary to the firſt, 
that the firſt cannot in any degree be true; ſo to dureſs of impriſon- 
ment pleaded to a bond, it is a good replication that defendant was 


: at large, at his own diſpoſal, executed of his own free will, and not 
. for fear of impriſonment, concluding to the country. T omlinv. v. Faris 
H. 16 G. 2. Str. 1177. Wilf. 6.] "BY. 


_ (R 4.) Ut be apou « Sigh? Point. e 
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Aud therefore, if after a juſtification W in falſe ihprilm⸗ 
ment there be a traverſe ahſue hoc quad eff culpabilis aliter aut alis mod 
aut in alio loco, and iſſue joined thereon, n be arreſted 
for the uncertainty of the iſſue. R. 2 Lev. 164. | 
But if the defendant, ſued as executor, pleads payment of ent- 
ſums due on ſeveral bonds, and the plaintiff replies quad non bt, 
ſuch a ſum to A., ſuch to B., &c. and concludes er de hoc ponit ſe 


i putriam, it is well; for they are ſeveral , and not one mukifar- | 


_ ous iſſue. R. 1 Leu, 281. 
lt to debt on bond, defendant pleads, inſolvent-aQ, that be was 
Bi beyond ſeas, a fugitive for debt, that he was a perſon enabled to re- 
turn, did return apd furdender, and was duly diſcharged, and plain - 
tiff replies not duly diſcharged, he puts only the difcharge in iffue, and 
' defendant need only prove that, by producing the duplicate. 0 Gillam 
n B. R. H. 145.] | 
{Tho? iſſue mult be taken on a fogle point, it is not neceſſary that 
a fingle point ſhould conſiſt of a ſingle fact; thus, if defendant in 
_ treſpaſs juſtifies under a right of common, and the replication traverſes 
that the cattle were defendant's own, that they were levant and 
couchant, and that they were commonable, it is not multifarious z for 
both circumſtances are requiſite to the one Pane of defence. Robinſon. 


v. Royley, F. 30 G. 2. 1 B. M. 316. 


5 (R 5. 5 Not upon a Negative Pregnant. 


(R 5.) What ſhall be called ſo.] So, an ifſue on a negative pregnant, 
| Ns ) * matter which imports other ſufficient matter, is bad; as, in 
a writ of aptry in conſimili caſu, if a man counts of an alienation in fee, 
and the defendant pleads that he did not alien in fee, it is bad; for it 
implies that he aliened, tho not in fee. Dy. 17. a. | 
So, in formedon, where the demandant counts on a gift by deed, if 
the tenant ſays, ne dona pas by deed, it is bad; for this implies a gilt 


by parvl. Co. Lit. 1 26. a. 
In waſte againſt a leſſee for years, if the defendant pleads that he 


did not leaſe for years, it is bad; for it is a negative pregnant. Kit. 


232. b. 
In an n againſt an innkeeper, plea, that the goods were not 
ſtolen thro' default of him or his ſervants, is bad: for it is a negative 


pregnant. Kit. 233. a | 
, in an action for not taking care of his fire, plea, that the houſe 


was not. "ag for want of his good care, is a negative pregnant. Air. 


2 

| 235, 1 if the day or place i is 'parcel of the iſſue. R. 2 Lev. 11. 
In debt on a bond for performance of a covenant, which was, that 

he would not grant without the plaintiff's conſent, if the defendant 

N. 2 0 that he did not grant without the plaintiff's conſent; it is bad. 


2 Cre. 560. 
In treſpaſs, the defendant juſtifies his entry by the plaintiff's 


licence, traverſe, . quod non intravit _ licentiam ſuam, | is a 0 
— R. 2 Cre. 87. . . | 


K 60 What a.] But if the matter- implied be not ſufficient, * 
| 2 1 PLUS in huſbandry; 
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— then uh ace retain Ii in Abbes it is 
not pregnant; for a retainef generally is e ee nee, 
count. Bro. Iſſue, 25+ R. 36 H. 6. 22s 4610; 
| So, if the iffue be tendred to the point of che action, it in not bad,, 7 
tho? it be a negative pregnant i” as, in an action upon the frat. R. 2. 
plea, that he did not _ contra fermam flatuti, is good, tho a An | "0 
pregnant. Kit. 23 &.,024 1 
So, in an Or upon any Natute, that he did not do. contro, ermam 
atuti, is good. Kit. 233. a. * 
: / So, in debt on a ih, ſtand to an award, ſo that it be delivered | 
to the parties, Ec. plea, that no award was made and delivered to te 
parties, is good, tho a negative pregnant 3 for it is PRESS: to the A 
en which is entire. Bid. : be 


(R 5.) Yet it may be upon a DigjunAtve,” 


But ie may be upon a disjuniftive, where the words of 1 dil. 1 
junctive pro are ſynonymous : as, an iſſue that gold was found af 
in a ſhip paſling, or upon its paſſage, from London to R., is good — 
R. Hard. 17. 19. for the parts of the disjunctive are ſynonymoununs. 
That the cuſtoms were not concealed or e, Hard. 2 a 0 * 
3. f 

y That he paid or ; cauſed to be paid. Hard. T WEED | 
That an executor of his on wrong * rs after ad 14. 5 5 
ſuum . convertit. R. Hob. 49. 1 1 


(R 8.) Muſt be upon a material Point. 


80, the iſue ought to be on a material wn that N be well 
tried. Co. Lit. 126. a. - | 
- On the moſt material point. D. 1 Sand. whe; | 
And therefore, place - oe ought not to be part of the ie, where 
they are not material. 317. Hard. 40. | 
But, if the — Moyes a requeſt by 4. ſuch a day, and the 
_ plaintiff- ſays, non requifivit prout defendant allegavit : this does not —  _ 
Hard. to the time, but only to the ſubſtance of the plea. K. | 
4 
Ip 5 for ſtock ſhould be regiſtered before iſt November 1997} 
f defendant- pleads that the contract was not regiſtered before 
1ſt November 1720, ſecundum formam ts and plaintiff replies; it was = 
_ regiſtered /ec. form. flat. it is he day ſhall be rejected as W | 1! + 
pluſage. Molley v. N 9 G. Str. $54] FW 5 
ln debt on = if defendant pleads payment of principal anal 1. 
. _ tereſt before the day, and before 3 the original, Flair may 
442 folvit — a | Jayme. Martin v. Pritberd; yep 16. ber. 


5 : In debt on ins; if defendant pleads p pine adn 1 

. N plaintiff replies aſſets ſufficient” to ſatisfy the reſaid, ane | 

_ Hue is joined, and a verdict for plaintiff, it is My for the word | 5 
ee. aua a Myfterman, M. 22 G 2. 7 TB | 
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80, in an.aQtion on the caſe for ping three lights, eviry I 
x the ; injury ſhall.be put in iſſue; and therefore a e 
ſtopping of two lights, with a-traverſe * he * * N 5 


IN pang 2 Sand. 206. 


(R 16.) bree : Point. a 1 5 #55 
So, it eker upon 2 point which may be well wed: as, if ; 


it be alleged chat a woman was c»/cint by her huſband at the time of 


his death, the iſſue muſt be, if he u lay: not if enſeint by her 
huſband, for filiatio non pote ft Probari. 'Co. Lit. 126. 2. ; 
o iſſue can be offered that is contrary to the record.  Crohat v. | 


ve, l 13 C. r. 734. n 1441. 


kd 11 9 The Form of joining lſue, and when ; we ine 
ſhmall be entred, Cc. for Trial. 


8 If the defendant tenders an n he hal fa, td fo one ſper 


Co. Lit. 126. a. 
If the plaintiff or demandant, 4 de has petit grad inquiratur ger pox 


| triam. Bid. 


And if hoc petit be omitted, it is bad. 3 Lev. 65. 
But if the plaintiff joins ie in theſe words, er predif2., defendant 


A A., where it ould be, pred, plaintiff; this will be jeofail. 1 K. 


200. J. 2. 25. 
Or, quod 9ſt cul., for non eft inde cul. 1 Rot. 200. L 10. 


So, if the defendant fays, olvit ad ſecundum diem NM. and the plain- 


tiff replies, nan ſoluit Prædicto en die Aug. and ſo nn the 


month. R. 2 Cre. 5 50. 3 138 13 | 
So, if the defendant . ſays, / 20 17 the plaintiff mon . 

301 R. 2 Cro. 586, * Cro. Car. 5 
So, in treſpaſs, if the defendant ko a of Hee to the huſband 


to enter with his wife, aud the plaintiff replies, quod non dedit. liren- 


Saale der the raxiation ie mötttial K. 2 Leu. 


6 it plaintiff replies, and concludes to the country, without an} FI 2 
militer on the part of defendant, it is not aided by verdict, nor can 


: the verdict he amended. Cooper v. Spencer, M. 11 G. Str. 641-] 


(On replication u tiel record, ee iſſue i is joined, and there 

3 of rejoinder. Parnch 355+] | 

| \ [On ml ti rd pled, d, the record uſt be brought in at the 
Barnes, 343-],. 

Ahe che the uſual rg oy days are given to join due, demur, or 


1. Sand. 3 
Aud if the the clerk 3 the papers "draws the inue, and delivers the 


' Paper-book to the defengant's, attorney, who within the four days 


waives the iſſue, and makes, a, friyolous rejoinder for. delay, and, upon 
a ſunmons bef = the , e will not e ee ee | 


e the — er yo == age the he ger ie iſſue, (he which i 


ſufficient that. his attorney * 
plaintiff's attorney draws a delivers a co G ** the ith iſſue to 8 
ant's attorney, mult receive and pay for it. Com Cem. Ate. 4a. 4% 


— 
* * 


tt a priſoner ** 2 FO he Dail phy ep the fuc-bool 


| 
— 


vers a copy of the iſſue, Wc, 
(If plainziff has delivered the ifſue-book to defendant, and after- 


E 1 of tial Fer Rub, 


ev. avs * 


. E 0 247 57 5 een en, 
DEF dune attorney mult pay for the Moe, (or if f left is * 
office;) at his peril. Barnes, 243.] ; Lk oils 
[But if plaintiff demands more chan! is due, judgment Ggned n 


be ſet aſide. Barnes, 263. 255. 2 Bl. 1098.) 
lt judgment is figned for want of paying for the iſſue; the avurt 


will ſet it aſide, on payment of coſts. of motion, and for the MIVve, if 


8, it is to the countty; but not if it is on uu tief record to a Judgment, | 


and there are no merits to be tried. Everal v. Ae H. 27 G. 1. 
2 Ni 11. 7 
[If it be tendered to a porter at defendant's attorney's chambers, 


8 and not paid, judgment may be ſigned. Barnes, 253.1 
An agreement that iſſue ſhall be delivered in the country is void 3 


eh if notwithſtanding ſuch agreement it is tendered in tow, 

and not paid for, Judgment | may be hgned. , Barnes, 2851. . 

contra, Barnes, 239. | 

Ks PT, B. R. the defendant's attorney has che benefit of the e. 
47 

So, 4 er a ſpecial” plea to fue in C. B. the plaintiff ' attorney *Y 


wards miſlays the papers, the court will order defendant to give him 
a copy of the iſſue. Miar v. Smith, H. 7 G. Str. 414.] 5 

ln rules for entring iſſues the day of notice is excluſive x ant ao 
"RY ned a day too ſoon ſhall be ſet afide. Barnes, 21. e 

K. after plea to iſſue, it is left with the cler e papers, 

hy gives a rule to the other fide to 1 or 5 and draws the 
iſſue, and ſhall be paid for the ifſue-book. Com. Ait. 323. 

If If the defendant gives a rule to the plaintiff to enter his iſſue, ff 


the action lies in London or Middleſex, the plaintiff muſt bring the 


record into the office within four days after notice of the role, ober- 
wiſe he ſhall be nonſuited. Pr. R.. 274. 
[But the defendant is bound to ſearch in the office; ety the 


| Plaintiff has brought in the iſſue-roll, before he ſigns judgment of 


non pros, even though he may have ſearched on th expiration of the 
1 * bring in the roll. Minus v. Baxter, B 4.47 46 Geo. 3 
' 1636 
And, if the plaintiff has given notice of trial, the rule for n 
the iſſue may be given the ſame term in which iſue is Joinsd, in ng 
action in London or Middleſex. Pr. R. 215. © 
In an action in another county, on ſuch rule, (vhich hall not be 
the ſame term in which iſſue is joined) the plaintiff milf enter his 
fore Av continuance- day of that ook: Fx. R. 274. 
And if che general or . iſſue be not entred in "Fn rims, the | 
a 1. be nonſyi OE 
/ TON The” due to be t 416 Lone ot Vin 
a pretedent term; mall de bro 1 of uke 


235 


110 f idee ena n | 
the 776 6 L. 5 er ad aye before 3 
Un "record of writ of aj priur received rr brug after 


112 term 


. - 


5 * 
: » ” 
ws il | hr D * R. 


on, IVORY: entred with marſhal withip/4 two PRO * 
4 the bo before the day of Ree? Barnes, | 
494. 


And as ive ſhall be entredoof the fame term in which 3 it is joined, : 

| Per rule, F. 5 N. M. (Fide Mills, 1 11.) | 

See. be record of if prius ſhall be ingroſſed on parchment of the 

ſame breadth with the rules of the court. Per rule, Tr. 29 Cons 

f (Vide Mills, 70.) | 

Ns And the prothonotary ſhall not fign i it, if it is not ingroſſed 2nd 

1 upon the roll in a fair hand, and every pleading begin a 

new line, and with great letters, and if there are divers. counts the 
Ha. be numbered in the margin. Her rule. Tr. 29 Car. 2. Vide | 

Aal, 70.) © 

"4 And the officer who Gans, nd The clerk. of the treaſury who 
ingrofſes it, ſhall take the ſame care. Tr. 29 Car. 2. (Vide Mills, 


) 
3 70 The u. records of mſi prius of C. B. ſhall be ſigned by the prothono- 
* tary, and figned and ſealed by the clerk of ihe treafury or his deputy, 
within three weeks after every Hilary and Trinity terms, and nat 
after without ſpecial warrant. Her rule, Tr. 29 Car. 2. (Vide Mills, 


| 
j 
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If, after the record of niſi prius is ſigned, the judge is made x” 
Boise, it is not error. R. Latch, 161. 

[The delivery to a gaoler of notice of trial againſt a priſoner ſhall _ 
be good, within the reaſon of 4 & 5 V. M. which directs the 
delivery of a declaration to be good. M bite bead v. Barber, H. 6 G. 
Armer, on conference with the other courts. - Str. 248.) g | 

Cin all caſes (except where the defendant has delayed the cauſc 
by injunction) where there have been no proceedings for ſour terms, 

if. excluſive: of the term in which the laſt proceeding was had, a 
WEE; term's notice is neceſſary before the next proceeding, Vide 2 Bl. 
784. Doug. 71.1 


[Giving notice of trial at the end of half a year after iſſue joined, 


-prevents neceſhty of giving a term's notice till a year after the Jaſt 
notice given and countermanded. Green v. nent, M. 9 G. Sir. 


1. 
* a terms notice of ot is required on an old iſſue, it muſt 


[When 
de given before the gin. day. Bogg v. Roje, P. 15 G. 2. Str. 1164. 
g Wee, Harvey v. Porter, MA. 6 G. Str. 211.] 

[By Fat, 14 G. 2. c. 17. defendant living fotty miles off ſhall have 


ten dase notice of trial in nn and fix days notice of counter - 
_ on pain of coſts.] 
And verdict ſhall be ſet aide for want of it. EEE 305. 1 
[The plaintiff is not bound by che practice of B. R. to give notice | 
ef trial till the term after that in Which iſſue is Joined, Hall v. 
Buchanan, B. R. M. 29 Geo. 3. 2 T. R. 734]... ; 
Il Wpere the defendant reſides 40 miles from London, there 7 be 
14 days notice of trial, cho he was arre , and the veniae laid, in in 
town. 2 Bl. 1895. J, 

Take tic of trial at net of; wits dete, county or bene, 3s 
3 good on the back of the iſſue, & nod on; N-parate Paper... Henbury 
3 5,26, 6 19 G. 2. dr. 1237] 8 

x * eee 


* 


_ 


ET 

* WH, 4 
4 
te . 

1 24 - 

* * * 


. 


adam. 


uch notice ball be giren at leaſt four day before ths common. 
day, one day excluſive, and the other-inclufive. 3 T. R. GG. 

|  - [Short notice of trial can be given but once, and notice 2. AR 

tinged but once z but. if the full time ee the word "continue = 


„ 


ſhall not vitiate it. Barnet, 292. 2 85 n al. 2c AF 


(Plaintiff can continue his notice of- trial only once in a term, and 
if verdict is obtained on ſecond, defendant rho no — 2 
| hall be ſet aſide. Green v. Gard, A. 13 G. 2. 2 1179. ]) 
[A continuance of a void notice of trial given e re 
time, may operate as anew notice. 2 Bl. 1298.1 
Uf the iſſue is of Micbuelmas, notice by Pu may be given. * | 
Hilary. Barnes, 295.] 8 
Notice of trial cannot be given i in the country, bus countermands 
may. Barnes, 298. Du.) 1 
[But notice on an old iſſue may be given, either i in don or 0 " 
Barnes, 306. Qu. Whether not on any 79 1 
Defendant muſt give the ſame notice as plaintiff. t 299.1 


| [Where the defendant carries down the record by proviſe, it is Wo 


ſatficient, if he obtain the uſual rule for trial by proyiſo,'an time 
— trial, tho* after he has given the plaintiff notice of. trial. . 
I 695 
FA clam} in 2 caſe where the king is party, cannot carry down 
the niſi prius record to trial by proviſo, as no —_— can he l * 
che king. Rex v. Dyde, E. 38 Gee. 3. 7 T. R. 66 ö 
Notice cannot be countermanged and Continued at the ſame time. 
Barnes, 307 5 vw 
Uk notice of trial i is countermanded, two + Ws in 2 ton cayſe, | 
and four days before the aſliſes in a country cauſe, coſts ſhall. not be 
paid, but one day muſt be excluſive. lat v. Humphreys, A 
3 G. 2. Frogmorton v. Norcliffe, M. 6 G. 2. Str. 8a9-] 
[In 2 country cauſe, two days' countermand to 44 attorney in the - 
country is ſalkicient. * Mendapace v. Humphreys,” P. 10 G. 2. Str. 
1073. B. R, H. 369. Barnes, 298. altered by 14 G. 4. c. 19. 
[Commiſſion-day. of aſſiſe on . . | 
good. pg 905. ei 


* 


(* 12.) When Mixjoining an Ifue ſhall be add 


. 12.) By the ft. 32 H. 8. 30.] But by the fo. 32 H. "Ew after 
verdict, misjoining of ifſue is aided. Jide Amendment (O). Y 
And therefore, it ſhall be wed if iſſue is Jouned, upon | bad pleading 


Or, upon an . point, or a negative regnant, . Dig. 
Or, if the iſſue comprebends more thas 3s material. K. Hob. 


119. 
But it js not aided, if it be a void iſſue. Tide Amendment (O). 


(R139) By verdia.] So, a bad ifſue may be aided by a verdict: 28, 
in debt upon a bond agaiuſt the exccutq; of A. who pleads non 9 3 | 
Jadtum ſuum, if the jury finds that it is "The deed of A. for the iſſue 
was upon an affitmative and negative, and by the finding of the jury [ 
it appears that the plaintiff 1 had cauſe of action. N. Ray. 48. 
3933 add 245 the clear profits of 2 mine, he 
defendan 


— 


1 N ö — 
... ˙² ² ——9qvu.;ꝛ I AE DO OE —— — 
4 
- = 
—y * 
Y 


2 


* | \ 


. ADR. 
i 22 ber de value of ao and the defendant has not paid the 


28 ks plaintiff — replied ; _ was pot aide by. the n. X. 


. oy e. reper lands, and nat of defendant; it is cured by verdict. "My 


| = till che plea in abatement is 


fo other part, there ſhall be eden on the demurter before the 
| wo ie a. Lateh, 4. 1 Leo. $2. 
| SES te 755 record muſt be entred, otherwiſe i it will be irregular. | 


4 x OO EO TO OO "TO de rs 
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ance, the plaintiff replies, that thare-wine | 


hat there wore no clear profits, and iſſur there- 
find that there were clear profits, mods er forma, 


— —— 


2 ew 135 
2: (Ito 2 ſor 8 his cloſe, defendant e it ee 
proper lands; and plaintiff replies it was his eſtate. of inheritance, 


OR % Kr. 97s.) 


( 14. ) When an Iſſue ſhall be tried, 


I one of the defendants pleads in abatement a plea which "5M 
the wtit as to all, and the others nem to iſſue, the iſſue ſhall not be 
termined. Kit. 239. 4. | 
Tho! the plea to iflue was firſt taken. Did. 
If the Abenbant demurs to part of the declaration, and bel ine 


ilfue is tried, regularly ; tho? the court may do otherwiſe at diſcretion, 


plea in abatement being over-ruled, the defendant pleads got 


80, 1 I, ig v trial is granted, and the record i is on a pew roll i in a 
ſudlequent term. Ibid. 
But, in an information for counterfeiting receipts, and by them 
receivin | money out of the Exchequer, if the defendant traverſes the \ 
and pleads to the r ebdue, whereon there is a GP, 


Sante 
1985 court fen the iffue firſt, (Com. 109.) 


448 1g. ) "When i it may be waived. _ | 
| Vf feverat ies are and brought to trial, yet the king by his 
prerogative (Where the king is concerned) _ waive _ axons 2 


1 Bul. 195. 
Bo, after evidence given to any of the iſſues, on which the j jury are 


yu} at the bay to deliver their verdict, the I for = 


gy waive any iſſue whereon no | evidence has n given. R. 


So, — 5 notice of trial, the king 5 waive cone wichour poy- 


3 


ment of cofts, + Sal. 193. 


Otherwiſe, the proſecutor, 1 Fat. 19 3. 5 
But, if evidence is given on the Mus the attorney. general cannot 


waive it, when che jury is at the bar to deliver their yerdift. 1 Bul, 


bes 8 after verdiet pronounced, the king cannot waive * 
| 2905 and 12 a verdict for the reſidue, Vid. 


8 
3 * 


SE 


K 165 When the Trial deferred, 


- Bo, for eayſe, the court may pub oft the win pigment of col, 
after notiqe of triak given: as, if a msterial wienoſs 8 
Fenner n ah W—_ 


by 3 — hes cnbefind. 
| himſelf unfairly, or been the cauſe of 1 8 Sounder | 


TT 1 „„ 
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PLEADER. 


Pittman, C. P. Z. 3 37 Geo. 3. 1 Pull. — 
; [The — will —— off — — dſence of ® | 
material witneſs, if by his evidence the defence of ſlavery is inten 5 
to be eſtabliſhed. Robinſon v. Smyth, C. P. T. 39 G. 3-18 Boſe & 
Pull. 454-] | 

But in ſuch. cole, if the coſts are 086 pal, the plainif may proceed. | 


to trial, and not have an atrachment. 1 Gal. 83. 


So, a trial ſhall not be put off where the plaintiff i is adminiſtrator, | 


becauſe a ſuit for adminiſtration in the eccleſiaſtical court is not de- + 


termined. Sal. 646. 25 
[But trial, on collateral iſſues, tho' in capital 8 ſhall not be put 
off, unleſs the defendant make oath of the truth pf his plea. 1 Bla 

[459 
[lf one moves to put off trial on the day of trial, "nice muſt be 
iven of the motion, and aiſo. copies of the affidavits to: be . a 
dr v. Veſey, T. 8 G. 2. B. R. H. 128. | 


The court will not put off a trial till a third perſon i is compelled 8 
in equity to produce a deed, unleſs there appears collufion. with 5 
plaintiff, and affidavit is made that defendant cannot go to trial 72 


ſafely without it. Anon. T. 10 & 11 G. 2. B. R. H. 390. 

ne court will not make a rule on a plaintiff who . — 
on. bond, to allow an officer of the ſtamp· duties to inſpect it; on 
ſuſpicion of its having been forged. Chetwind v. Marnell, C. F. Fa 
38 Geo. 3. 1 Boſ. && Pull Rep. 271] ' 

[If plaintiff does not go on to trial according to noriee the court 


will not ſtay proceedings till he has paid coſts, tho he is neceſſitous 


and abſconds, in any - caſe but cjement. Wareing v. Feuer, T. 
10 C11 G. 2. Andr. 17. 

[IFf, «previous to a trial, libels have been ba 3 res one of the 
parties to influence the jury and witneſſeg, it may be put off; but the. 
court will not afterwards put it off till the libellers (priuters and 


bookſellers) have been tried on an information. Rex v. S * 


2 2. 1 B. M. 510.] 

[To put off trial for abſence of witneſs, when there i is * lulpl- 
cion, it muſt be made appear that the witneſs is material t the 
party applying has been guilty. of no neglect, and that there is r 
ſonable expeQation of being able to procute their attendance at 


future time prayed. - AJ. C,, D'Bon, Wan 7 4 . 


1513.) 
LAnd where a witneſs will be abſent for hog time, as 18 months, 


© ſpeciab-caſe is requiſce to put off a trial for want of his evidence. . 
1 436.) = 


[But a trial may be put off till a commiſſion ſhall go to examine 4 
material witneſs, who is out of England, and refuſes to. attend the 


trial. 1 Bl. 513. 


[And, if a party refuſe to conſent to — of a withels 
to an efſential fact by commiſſion, when his preſence cannot be o- 


| pelled, or to admit the fact, the court will allt the other party by 
r r Dong. 479. 


[Motion to pat of md muſt be ws days we a. nume, 


b 174 „ ; (if 


a 0 


| 437, 435] 


. 


there ſhould not be a new trial is granted for little more 
| If any plauſible Joubt can be ſtated ;, but if this were to be followed 
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Faſter the — called; wan 1 . 7 
application to put off the trial on the cee of pets 


witneſs may be made as well on the affidavit of a third perſon as on 
| that of the party himſelf. + Barnes, 448. - Semb. cont. Id. 437. 


[Afﬀeidavit for new trial muſt be poſitive as to witneſſes . ma- 
terials it muſt add that party cannot ne proceed WHEY oro" 
that, belief is ſufficient. Bid.) 6 

[On affidavits that a material wimeſs is not expected till ſuch 2 
time, trial may be put off till term after that time. Barnet, 440. ] 

[if witneſs leaves town after notice of trial, it ſhall not be put of, 
Barnes, 442] 

In action for words, general affidavit of abſence of witneſſes is h 
| ſyfficient. ..Parnes, 442] - , 

| [Afidavit ſworn before a vice-conſul abroad may be read. Barnes | 


2 he * will not receive the affidavit of an mtorneyy clerk to 
put off a trial, unleſs it be ſtated that the clerk was particularly ac- 
quainted with the circumſtances; of the cauſe, and had the manage- 
ment of it. Sullivan v. Magill, C. P. E. 31 Geo. 3. 1 H. Bl. 637.] 
IA criminal information having been granted againſt the defend- 
ant, he, before the trial at ni prive, diſtributed hand-bills in the af- 


ſiſe term, vindicating his on conduct and reflefting on the proſe- 


cutors; this matter being diſcloſed: to the judge at nf privs by an 
affidavit, was held a ſufficient ground to put or 28 trial. "RE" v. 


96 1 2 4 7. R. 2650 


(R 17. J When there ſhall be a new Trial. 


Trials by jury, in civil cauſes, could not ſubſiſt now, without a 
power, ſomewhere, to grant new trials. D. per Ld. Mangfield, 
Bright v: Her, T. 30 & 31 G. 2. 1 B. M. 390. Vide 1 Bl. 464. 
{Motions for new. trials have been very much encouraged of late 
years; for nothing tends mare to, the due adminiſtration of juſtice, 
or even to the ſatisfaction of the parties themſelves, than applications 
of this kind; The court and the counſel are enabled to confider the 
queſtion more fully than they could do in the hurry of buſineſs at 
wh privs. But there is a wide difference between the reaſons 
which ought to induce the court to grant ſuch rules, and thoſe which 
are ſufficient tp grant new trials. In B. K. @ rule to ay cog cauſe why 

an aſking 


© pp by making the rule abſolute on the ſame gropnds, it would be 
| great injuſtice to the parties, and would tend to multiply ww 


to an enormous degree. By an, Vernoq v. Hankty, B. R. 


858 C. 3. 2 J K. 129] 


[On a motion for a hew trial by a defendant in an action * 
him for goods deliyered to the os of a third perſon on his undertak- 


inf * ſee the poor paid, the cou will take into conſideration not 
uſed, but the particular ſituation of the defendant 


re 
at d. 1 his undertaking, and the amount of the ſum for which | 
be will the W 5 CG. Be Me Ne 3 
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| aſide a verdict on a queſtion of law, if the juſtice and conſcience of 

the caſe be with it. Com v. Ketchin, C. P. M. 39 G. g. 1 Bi. & 

. 71185 A of witneſſes on which a verdict has proceeded; be 
founded on and derive its credit from particular eircumſtanses, and 
thoſe circumſtances be afterwards clearly fatisfied — affidavit, "the 
court will grant a new trial. Liſler v. Mundill, C. F. E. 39 Geo. 3. 
M ROT On Ic 2 15 WO 

[New trials were granted before 1655. This appears from 8/ade's | 
caſe, (1648;) Style, 138-3 and from Wood v. Gunflon, Style, 466. It 
cannot be traced far back, becauſe old reports give no account of de- 

terminations on motions; Hid. 4 T. R. 657. 

If regular notice of trial was not given, the verdict ſhall be diſ- 

charged upon motion, and a new trial granted. Pr. Reg. 248. 
llt a cauſe be made a remanet, no new notice of trial need be 

given. Facks v. Mayer, B. R. E. 39 Geo. 3. 8 T. R. 245. ' 

I [Aliter where the trial of the cauſe is put off to the next fittings or 
aſſiſes by rule of court. Hd)! nn e 

- [And this where the plaintiff gives a peremptory undertaking. 
rg if notice was not given to the defendant himſelf,” his attorney 
or ſolicitor, eight days excluſive, if the trial be in London or Midale- 

ſer, or within thirty or forty miles' diſtance. Pr. Reg. 388, 389. 

[Une venue was in London, and verdict for plaintiff without de- 
fence ; the verdict was ſet aſide, becauſe only eight days' notice of 
trial was given, the defendant reſiding in India. Douglas v. 

B. R. H. 32 Geb. 3. 4 T. R. 55 2. Brind v. Torris, C. P. E. 
18 Geo. 3. 2 H. Bl. 1205. 115 | EE 
If there was not fourteen days' notice, where the party is at the 

diſtance of forty miles or more. Pr. Reg: 389. Mad. Ca. 18. 
| [The forty miles from London to entitle to fourteen days? notice of 

trial, ſhall be computed and not meaſured miles. Bates v. Pettipher, 

M. 7 G. 2. Str. 954.  Ofgodd v. Lyon, M. 18 G. 2. Str. 1216. 

f there was not a term's notice, where the iſſue was joined a year 
before. Pr. Reg. 387. 1 Sid. 34. viz. if four terms have paſt with- 
out proceeding, fince the term in which the iſſue was joined: Mod. 

Ca. 18. Sal. 645. 60. e 5 

And, to make a term's notice, it ought to be given regularly in 
the prior term ſedente curia. Mod. Ca. 18. 8868. a | 
| So, a proceeding in the vacation after the fourth term, by taking 
out a venire fatias, &c. teſted the laft day of the term, is not ſuffi» 

cient, tho? it be in law an act within the term. R. Med. Ca. 57. 

Sal. 457. 650. wy 4 | 4 | e L ; 3 
But a term's notice is not neceſſary, for the uſual notice is ſuffi- 

cient, where the delay for a year after iſſue joined was, by an injune- 

tion out of the court of Chancery ſerved at the ſuit of the defendant. 

L ſhort notice of trial is to be accepted in country cauſes, 

ſuch notice ſhall be given at leaſt four 4 the jo! xe — RO 

day, one day exclufive, and the other inclulive. Reg. Gen. B. R. E. P 

30 Gw."3. 3 T. R. 660. CCC wy 1 

x. Or, by the defendant's claiming privilege of parliament. 1 Sie. 8 

e . | Ho, 


* 


1 meanour, and ſome are acquitted and ſome convicted, the court may 
grant a new trial as to thoſe convicted, if they think the conviction 
| Improper. . Rex V. Marubey, E. 36 Geo. 3. 6 6 R. 619.) | ; 


9 * PE 
= N 
4 * 


7 


P LE ADE K. 


„ nnn. where the defendant gives notice ele of rat by 
grove. Dub. 1 8ide 3+ | 1 = 
Nor, berg chene wat notice of trial (tho* Boe. eee 


2 proceeding by the plaintiff, within the year. R. Mod. Ca. 18. 58. 


Nor, where the proceedings have not ceaſed for a year, excluſive 


| : of the term in which iſſue was joined: Mad. Ca. 18. 8865. 


80, fourteen days notice is not neceffary, where there are not 
ſouricen: days between the term and aſſiſes. Mod. Ca. 18. 
{Motion for new trial mul be within the fixſt four days of term, 


— 446.] 


This is the rule both in chil and eximinal caſes. Ren v. Holt 5 


| . 34 Gee.3- 5 T. N. 1%, 


[But if it appear to the court at any time before zei, that ; in- 
juſtice has been done by the verdict, they will interpoſe. and grant a 
new trial.. Did. Dougl. 171. 797.) 

80, a new trial ſhall be granted, if the judge certifies the verdict 


| 80 be contrary to the evidence. 2 Mod. 199. Barnes, 439. 


[The certificate of the judge reporting the matter of fact, as ap- 


pearing before him at the trial, is Weine Rex v. Feole, * 
7G. 2. B. R. H. az. 


[If cauſe tried before judge of another court, there muſt be affidavit 
of what paſſed on trial. Barnes, 447-] ] 

If on information. gue warranto, where there, are many ines, the 
jury find a general verdict for the king, and the judge reports that 


two of the iſſues were found againſt evidence, a new trial ſhall be 


granted; there ſhould be a ſeparate verdict upon each iſſue. Rex v. 


* 7. 11 12 G. 2. Andr. 260.] 


Ik there is evidence on both ſides, it cannot be called a verdict 
ainſt evidence; and there ſhall not be new trial, tho the jury 
ſound againſt the party with whom the judge thinks the weight of 
evidence lies, or for whom he ſums up. Aßbley v. „Smith v. 
Huggins, AH. 14 G. 2. Str. 1142. Anon. T. 16C. 2.4 2 22.1 
[New trial may be granted tho bridencs on. both lides, if all the 


witneſſes. to a releaſe are not examined. Norris v. eee M. 


70. G. 3. 3 Will. 38.) 
[New trial may be granted in a criminal caſe, on report of the 


5 judge and afhdavits of the jury, that the verdict againſt the deſendant 


was taken contrary to their meaning, and to the judge's directions in 
point of law. Rex v. Simmons, T. 25 & 26 G. 2. 1 Wilſ. 329. 
{ Where ſeveral defendants. are tried at the ſame time — a miſde- 


: 4 So, in an indictment for a miſdemeanour, where the j 12 ury find the 
endant guilty contrary to n . Routledge, 21 Geo. 3- 


Dough 531] 


[So, if maſter brings treſpaſs vi et armit ; for taking his apprentices, 
and it appears that the apprentices being impriſoned by their maſter 
in a losk- u ſe of A., and fearing to be fold to Guinea, complain to 
quarter-ſ „who diſcharge them; and V. a ſea-lieutenant agrees 
with them to ſerve, gives A. money to keep them that night, and 
next morning ſends preſs-gang with a note to A.'to deliyer them, 
which he does, taking r and on —_ defendants (the 


© Juſtices: 


ba DIA. | 8 0 0 


2d yi) ans de mo guilty; Abend En ele * 
found guilty on the evidence; yet, as he appeared 10 2a with 
intention, . he cur 2 e new trial. neee 
waring, H. 2 G. 3 13 ] R 
Or, it the judge 7 what was not, nne een os good 
evidence. Mod. Ca. 24% 307. [3 T. R. 740. 754] * 


lf deſendant in an action for a ſeizure fne c e e e in Wo. 
not permitted to give evidence ebnen FE 


v. Robinſons MH. 1719, Bunb..49-] 2 
2 duch caſe it may be both Rae. the! a ſpecial verdath had: how 
ſigned by the counſel « on both 


Hunb. $1.] 


judge thereupon directs the jury to find for. plaintiff, againſt the m. 


aus; een mint hall de anten. Leber. N P.-1729s Raul. 


267. 1 
flt the. judge directs the jury on a point of law, and find 4 ? 
vordict contrary to his direction ; or, if be direQs them they 6 ſpe- 
cially, and they find a general verdict; there ſhall) be. 4. trial 
granted. Rex v. Poole, F. 7 G. 2. B. R. H. 23. ] . 

[Unleſs it appears to the court that the — was miſtaken, «Did 

[Or, that it is impoſſible that n * avs judgmens, by | 
reaſon of his bad plea. Ii. 

(Replevin for taking cattle; avowry, « ee pleas right 
of common; replication, & euſtom to incloſe, and the lands unin- 
cloſed free from his common, and the lands ineloſed free-from the = 
common of others; if it is proved at the trial that the inclaſed lands 
are free from common, (though it is ſaid by ſome witneſſes, that if 


ane. acre-is left unincloſed, he has a right to common or the other's | 


unincloſed lands,) if the judge ſays the euſtom being entire is not 
proved, and jury finds in conſequence for plaintiff, there ſhall be new 
ra) for deren — Hye . 6 G. 3. 2 Wil. 269.} ' 
| party was diſappointed of evidence by ſickneſs, Og 5 
cident, without his default. Mod. Ca. 22. by 
[If the beſt evidence is not produced: by him for Jo the verdic 


is, as only a eopy of biſhopꝰs inſtitution-book to prove preſenta- 
tion by the patron in quare impedit for the preſentation or the inſti- 


3 aus have been produced. But, N. B. in in- 
4 ſecurity. de given for coſts and profits of living, ſecond. 5 
verdict for the ſame pany: . v. Shebbeare, M. 8 . 3. 1 


Or, the witneſſes or — were a 


e 
e juror declare » deſign to gire n 


. before the trial. Sal. 6. 


E 2 juror ch | be ſworn on the caler by another name.” 

pcs pres 12 G. Str. 640. 2 Ld Ray. 1410.3 5 

the jury toſſed up, whether 300 l. or 300, 

Uhr nol r damages. 
ſe. the. jury drew lats, whether ta find. for 


Hale v. Cove, M. 12 G. Sr. — 


high miſdemeanour 3 in a juror, the | 
| alidavit, | 


Nomink v. Fu A. 1719s | 


eee. boi ya ee en S Th 
the modus: extends to two cloley more, (for the ſame ſum,) and the 


Wen 
xe tho it happen according to evidence, and the fm, |; 


* / 3 | Pts ; | | 
492. r 451. | 
affidavit, etch che application for a der nk tn ch — 
grounded, muſt be made by ſome third perſon, as qne who has ſeen | 
the tranſaction through a window or the Hike. 1 T. R. 646 Sane 
[And, in no caſe ſhall the ſubſequent declaration of the jury ritiate | 
| a verdict given according to the merits of the caſe. 2 Bl. 803. 
25 UI a verdict is obtained by a trick "contrary to — the 
ſtrictly regular, the court will ſet it aſide, and make the party pay coſts, 
2nd order new trial; as, if plaintiff refuſes to produce a note he had 
1 received in payment, and which was not paid by his own negligence, 
|. becauſe defendant had not given him re re it. "Anderſon 
'R v. Gege, F. 30 C. 2. 1 M. 352.) 05 | 
Ilf a verdict is founded on a note, which i is ; manifeſt chained by 
fraud; whereas the jury only conſidered the queſtion — forgery; 
court will ſet it aſide, and mou new trial. ei, v. _— 7 5 30 
1 G. 2. 1 B. M. 390. ooo 
Fit the merits have not been tried, becauſe plaintiff could not give 
. material matter in evidence on the iſſue joined, and therefore a verdi& 
| 4 him, _ war will ſet it ahdey” tho it was right on the evi- 
| e given, r new trial on r of coſts.” e che 
Howardj”P."3 G. 3. 3 B. M.1385.]" 
Fi there is reaſon to ſuſpect a verdi i have been ene 
perjury, e e TRAY, det, M. 6G. Ye N 
e e = 
[If on a verdict ſubject to the opinion 00 the en on a hls Rates, 
| fulficient facts are not ſet forth, or if on a ſpecial verdict it is defec- 
tively ſound, che court will 4 qr ng rial n en nar 
6 G. 3. 3 B. . 1773.1 
DoOefendant pleads four pleas, piaintiff j joins Woe on Hideo whing 
no notice of ' fourth, and verdi for him, he ſhall reply iſuably or 
| demur; if he replies, new trial; if he Yeiwors, ane * 
til argu ment. Barnes, 465. " © 
If Ftheri on inquiry has admitted umproper evidence, whereby da 
. leſſened; court will order new trial. Barnes, 448.] 
n che trial of a traverſe of an inquiſition 'of lunacy, if the defend. 
ant is not well, and cannot attend the trial, anew trial ſhall be ee | 
Rex v. Roberts, P. 17 G. 2. Str. 1208. 
f the merits have not been tried, court vil grant new trial 
for variance between po delivered and record, tho not material. 


Barnes, 464.] - 
- {If the demand 4 is 2 court vill ſet ande damages if too ſmall, 


not where uncertain. Sa 455] 
[There may be a new trial after a former new trial. Grdwin v. 


Se, T. 6.3. 4 B. M. 2108.] rs. 4 
It may be granted for exceſſive damay , but not a third eral. 
8 5 Robinſon, H. 12 G. Str. 691. r this caſe was denied 
to be law by Pratt C. ]. Beardmore v. Carrington, F. 4G. 3- 2 Wil. 
244. Pide1'T-R. 27 7 
Verdict ſhall not be et aſide for ſmallneſs'of damages; es; tho" it may 
2 


for exceſſive 4 F. Hayward v. Newton, M. Str. gao. 
Barker v. "Dixie, - 2 2. Ser. 105. . K. H. 279. Barmen, Foy 


C 
x 3 5 J 


445-1 | 
It is a general elle, that the cent wn ior ſer aßde a edit in an 


Lr 6 e 
| - _ *_ _ mage 


PLEAD ER . >», a. = 


, unleſs the ſmalloeſs of chem aroſe from a miſtake in poing of 
Doug. 509-] 
has oY a verdict 1 is alt alte if the action was: fri- 
volous and vexatious, and the real damage mall, the court will not 
grant a new trial ; which ſhould be to attain real juſtice, not to gra- 


| litigious * 2 "_ point of ſummum jus. Macrow v. Hull, 
ny . 2. by Farewell v. Chaffey, AA. go. 2. e. 
2 v. 3 ws 32 G. 2. 2 B. M. 664} 

[In pex/ona/ torts, the court will never —— nia lod ron 
| ſve damages, unleſs they are ſuch as manifeſtly ſnew the jury to have | 
been actuated by paſſion, partiality or prejudice. - Coup. 230. ] 
IA new trial will be granted on account of exceſſive damages in an 
action for aſſault and battery. Jos v. een B. R. Z. 33 Ge. 3- 

lin an ation of defarnation a new trial was granted on account of 
the damages being exceſſiye; but the court directed that the former 
verdict ſhould ſtand as a ſecurity in the meantime for the e es 
which might be given on a ſecond trial. Mood v. Gunflon, 3. | 
1655, Style, 466. 

So, alſo in an action on the caſe for diventing the plaintif's water- 

courſe, where the jury under circumſtances of aggravation 3 3000. 

4 


damages. £leydell v. Dorchefler, B. R. H. 38 Geo. 3. 7 67757 5 | 


[But inquiſition was ſet aſide, and new inquiry . | 
nee 0 A Tatton v. Andres, 7 14 &-15G, 2, Barnec, 
448.) | 
New trial may be granted as nonkuits 28, ifa judge has directed 
it, becauſe he * ht there was not ſufficient evidence that an inn» 
keeper had been ſuch a trader as made him liable to the ane. | 
N Hog, M. 11 G. 3. 3 Will. 1465] 

[Uf the plaintiff is nonſuited, and the bach recorded, there cannot 
be a now trial; for the plaintiff is out of court. Serle v. Ld, "ewes 
ton, M. 11 C. 2 Ld. Ray. 1379-] 

[IF plaintiff in ejecdment on trial will not produce ' a deed which is 

in court, tho' notice has been given to do it, and is thereupon non- 
ſuited; the court will not ou: new trial, Roe v. Harvey, M. 10 G. 3. 
43. . 2484 * 

Zut, there ſhall not be a new trial on account of the 9 of a2 

witneſs, whom the party might have had without his neglecl. Med. 


Ca. 22. Sal. 647. F. g. 40. Price v. Brown, H. 12 tr. 691. 3 


Cooke v. Berry, 2. 16 G. 2. 1 Will. Barnes, 439. 5 
Nor, to let the party into a — of which he was appriſed at / 
the firſt trial, 2 T. Rang) 
Nor, after two verdicts for the ſame party, without proof of pe- ; 
tice. Mad Ca. 22. | 


Nor, upon an indidtment or information, where the defendant is, 5 


2cguitted, tho' contrary to ee the 3 without prod, 
| - of pradtice. $ho. 336. Sal. 646. 1 Lev. 9. 1 814153. N 
[New trial ſhall nor be gramed, if ai acquitted on inde 
. 3 7s . * Sitnertons F. ad d. 

e o new trial on a feigned. iſſue. found for defendant, where che 


3 _ kavs ths, ſame — in 
6 49 4 1 | 


* 


—— 
py” 
* 
_ 


28 
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n- criminal proſocution... v. Pracd, Rex v. Edwards, 86 6. 
cauſes, M. 9 G. 3. = ay 2257.J 
Nor, where the acti rigorous , for not taking ear ot bi 
fire, Oc. 8a. 644. 648. — R. 5 Mod. 88. ; 
Nor, after an indictment for a capital offence. 
Or, for perjury, tho n were abſent by praftice. 1 5 5 
149. A 

[New trial is never granted; on penal Ratute, if verdict for defend. 


ant, if no miſbehaviour appears in him. Matin v. Allanſon, M. 


19 G. 2. Str. 1238. Fornereau'v, ——, P. 10 G. 3. 3 Will. 59. 
[A new trial may be granted after verdict for defendant, if the ju 
have been miſdirected in point of la. ne v. Gibbiz BR. MW. 
33 G. 3. 5 N. R. 19. 

No new trial in a qui tam thor verdict for defendant; tho 29xinſt | 
the judpe's directions. Seymour v. Day, P. 4 G. 2. Str. 899. i 


v. Hall, P. 16 G. 2. 1 Wilſ. 17. Barnes, 466.] 


FYer it may be granted on an information of ſeizure for frauduſent | 
exportation, where verdict is for defendant, where nothing is for- 
feited but the goods. Robin/on v. Lequeſne, T. 1729, Bunb. 293.) - 
IG in quo ume where the defendant is acquitted. Dub, 2 Med. 

207. 

Flt ys if che judge exrdifies' it was, nguinft evidence; but the twetre 

judges equally divided; and no new trial could be granted. Rex v. 


Bennet, T. 4 G. Str. ron.) 
[A new trial may be granted in an information | in nature of .a g 


A Rex v. Francis, E. 28 Geo. 3. 2 T. R. 484.) 


Tue court will grant a new trial in a penal action on account of a. 


miſtake or miſdirection of the judge. Nahen v. Rafal, B. R. 7. 


32 Geo. 3. 4 T. R. 753. a 
In gwo wvarranto, to which defendant pleads an election under the 


nomination of B. and A. bailiffs, it is no cauſe for a new trial, that 


the judge directed a judgment of oufler in quo warrants againſt B. and 
A. fot acting as bailiffs ; eſpecially if judgment of offer muſt have 
been againſt defendant, tho? this = had not been againſt him. Rex 
r. Hebden, F. 12 G. 2. Andr. 388. 

Nor, in a writ of right, unleſs the verdict de flagrantly wrong. 


2 Bt: 941;] 


It ſhall not be in an inferior court. | Bal, 650. LStr. 11. Sager, 


403. Dovgl. 380. ] 
Nor, ſhall be for want of notice, if the defendant made a defence. | 


Nor ſhall be. where the verdiet is with the right. Sol. 644. 646, 


[When the merits have don tried help and fully, che court will 
not grant a ne trial: as; if defendant has wiſtaken one abuttal of a 
way which he claims in his: plea, en verdict. Sampſon v. | 


d, M. 12 G. 3. 3 272.1 
a 10 pey . u third perſom A if en 


trial there is evidence-thet A. declared chere was nothing due to him, | 


there ſhall not be a new trial on affidavit of 4. that he looked on de- 
fendant 28 indebeed to plaintiff the for A. is the real pfaintiff, 
F, H. 23 6. 4 i 


is 


* r 
*% 
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Nor, after an interlocutory judgment. Mad. Ca. 264. bs 


e trial cannot be granted on the crown fide, after ſigning inte- 
locutoty judgment. Rex v. Armſtrong, M. 12 G. 2. Str. 110. ] 


[There ſhall not be a new trial after four years acquieſcenoe, tho! 
jud ment is not ſigned. « Kex V. Bill, A. 8 G. 2. Str, 995+] ER 
Nor, uſually in an action for words. Sal. 644. "Ca 


Or, ejectment. Sal. 648, [Contr Goodtitle v. Clayton, P. 8 G. 3. 
43. A an 3h ents | | WELLES. oo > Eon 
* [If plaintiff in ejectment moves againſt the caſual ejector on the 
ft, 4 G. 2. c. 28, that there is half a year's rent due, and no diſtreſs, - 
and at the trial deſerts that, and ſets up another title, yet, if defend- 
ant makes defence, there ſhall be no new trial. Kempen v. Creſt, P. 
8. G. 2. B. R. H. 108.] 8 | 2h 9 
+ Nor, after a motion in arreſt of judgment. ' Sal. 647. | 
Or, a trial at bar. N. Sal. 650. 643. 2 Jon. 225. Carib. 7. 
[After trial at bar, if the evidence is doubttul, a new trial ſhall not 
be granted. Smith v. Parkhurſt, H. 12 G. 2. Andr. 315. Str. 1105. 
Bat on a trial at bar on a traverſe to the return of mandamus, a 
new trial at bar may be granted if the verdict was againſt evidence. 
Muſgrove v. Nevinſon, >. 10 G. 2 Ld. Raym, 1358, Sir. 684. 
Smith v. Parkhurft, H. 12 G. 2. Str. 1105. "= 
[Ne trial ſhall not be granted after trial at bar in ejectment, un- 
leſs juſtice is not otherwiſe to be attained. Smith v. Parkhurſt, H. 
12 6. 2. Str. 1105. Andr. 315.1 NE yr 
| [Where there is a bill of exceptions, a new trial ſhall not be moved 
for on the ſame point of law as is contained in the bill, 2 Bl. g2g.] 
[lt ſhall not be granted for variance between the paper-baok in 
which plaintiff is called Fames, and the record in which he is rightly 
called Kr, or, becauſe the word not is omitted in not regarding his 
promiſes. Mathar v. Brinker, P. 4 G. 3. 2 Wilſ. 243-] 
[Where on trying a traverſe on a return no damages are given; it 
cannot be ſupplied be writ of inquiry, but there muſt be a venire fe- 
cias de novo. Kynafton v. Shrewſbury, T. 9 G. 2. Str. 105 l. B. R. H. 
INT on ns "4 
| [Where judgment, tho' regular, has been obtained by ſurprife, the 
court will ſet it aſide; but not, where regular, and no ſurpriſe. 
Lockwood v. Beaumont, M. 9 G. 2. B. R. H. 157.) 
In caſe, for maliciouſiy ſuing and arreſting plaintiff in an inferior 
court, which had not juriſdiction, and verdict for plaintiff; there ſhall 
not be new trial, tho? the declaration is faulty, in not alleging that 
defendant knew the court had not juriſdiction. Goſlin v. Wilcock, P. 
6 G. 3. 2 Wilſ. 302} - mm Ct bi IL Ee 
a If defendant pleads in abatement, to which plaintiff demurs, and 
judgment of reſpondeas aufter, then he pleads-gi/ debot, and the pl 
contains nothing but the-declaration and nil debet, the plea in abate- 
ment not having been deſerted, or judgment entred on it, this irre- 
_ gularity is cured by defendant's having accepted and paid for the iſſue, 
andthe court will not grant new trial. Combo v. Piu, P. 5'G. 3. 
. „ femme 8 i Lge 
(On two iſſues, general verdict, right as to one, contrary to evi- 
dence on the other, cannot be — new trial granted. Barner, 


[Ne trial refuſed, when evidence on both ſides, tho' Ch..Juſt. 


Who 


* 


3 


—— — ¶— — 2 * 


% 


* 


80, if the iſſue joined is nugatory and void, whereon the eoprt 
44 4 : Ge R . | cannot 


| N * 8 
)%%%ĩ . 


who tried ſtill of opinion that the weight of evidence was on the 
other fide. Swain v. Hill, H. 10 G. 3. 3 Will. 45. N. B. Here 
were two iſſues, both which muſt have gone back, and one was 
%˙w f oe rat a7 „ , ER Sg, 
Neu trial ſhall not be granted, becauſe of variance between paper- 
book and the record, the record being right. | Barnes, 475. ]] 

{The court will not grant new trial for exceſſive damages, where 
they depend on circumſtances ſolely under the cognizance of a jury, 
and fit for their deciſion; as, for criminal converſation: with plain- 
2 wife. Wilford v. Berkeley, T. 31 G. 2. 1 B. M. 609. 4 T. R. 
LN. B. This rule is not here extended to torts in general, tho“ 

fo quoted by lord Camden, in Beardmore v. Carrington, 2 Wilſ. 

R eG 5 
[The court will not even grant a rule to ſhew cauſe for new trial 
for exceſſive damages, if the judge who tried it ſays, tho' he thinks 
the damages too large, yet he is not diflatisfied with the verdict: as, 
200 l. for cuſtom-houſe officers ſearching for prohibited goods, and 
finding none, but doing no damage. Red/baw v. Brooke, P. 9 G. 3. 
2 Will. 405.1 5 ee . 

Tho? judge certifies damages exceſſive, yet if court think other- 
wife, they will not grant new trial. Thus, on action for very mali- 
cious proſecution, on which plaintiff had been impriſoned and tried 
for felony, Page J. certified 50 1. damages exceſſive, but the court 
* not. Barnes, 436.) 1 0 0 „ 

[Where the jury have found a verdict for the plaintiff upon a pre- 
ſumption contrary to evidence, the court will not grant a new trial, if 
the plaintiff be entitled to recover in conſcience and equity. Villin- 
fon v. Payne, B. R. M. 32 Geo. 3. 4 T. K. 468. 

[Trying a feigned ifſue without the conſent of the court, is a con- 
tempt of the court; and after ſuch trial they will ſtay the proceed- 
ings. Hoſkins v. Berkeley, B. R. M. 32 Geo. 3. 4 T. R. 402. Vide 
Trial, (E 1.)] a ; 


(R 18.) When there ſhall be a Repleader. 


If an iſſue is misjoined, or joined on an imroaterial point, H. 
when it is not aided by the /?. 32 H. 8. a repleader ſhall be awarded. 


Cre. Kl. 883. R. 1 Lev. 32. 2 Mod. 137. 140. 


Ius, if plaintiff declares on a leaſe to A., which he ſays is come by 
aſſignment to defendant, and he pleads that A. did not aſſign to him, 
and iſſue is joined, there ſhall be a repleader ; for it is an immaterial 

| iſſue. Ens v. Adhun, M. 3 G. 2. Str. 847. „ 1 2 8 ö 

Or, if a bond is conditioned for payment of money, on or before 5th 
of December, and defendant pleads payment on 5th of December, and 

a n replies, and verdict for plaintiff, there ſhall be a repleader ; 

or it is an immaterial iſſue  Tyron-v. Carter, M. 8 G. 2. Str. geg.] 


— 


(But altho* an iſſue is immaterial, yet a repleader ſhall. not be 


pu , if the cauſe can be ended more expeditiouſly ; as, if the plea 
* 


or good in form tho' not in fact, and amounts to confeſſion. 
Rex v. Philips, M. 7 G. Str. 394.] Wh 
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cannot give judgment, there ſhall be a repleader. R. Mod. Ca. 2. 


Te 


Hard. 331. 


[When the finding on an iſſue does not determine the right, the 
court ought to award repleader, unleſs it appears from the record 
that no manner of pleading the matter could avail. * Rex V. Philips, 


— * 


P. 30 G. 2. 1 B. M. 292. 5 r 
[If there is a miſtake in a plea, (as, if a mayor ſets forth hi 4 being 


| ſworn in according to the charter, when in fact he was ſwora in 0: 


a mandamus, according to 11 C. 1. c. 4.) and ſeveral iſſues taken by 
the replication to one entire defence, all which are found againſt de-, 
fendant, as he could not give in evidence the true and proper manner 


of his being ſworn in, on this plea; the court may order the whole 
verdict to be ſet aſide, with coſts, and liberty to amend the plea. Bi 1 - 


[So, if the iſſue is concluded to the country, where it ſhould be to 


the record, Cc. or ? cortra. R. 1 Leo. go.] 


There ſhall be a repleader of a bar, replication, or rejoinder, which 
is bad; for at the firſt defect the repleader begins. Ray. 458. [Vide © 
Cowp. 510] 5 £230 

By the common law, if an immaterial iſſue was joined, the cout 
might award a repleader before trial. Mod. Ca. 2 Sal. 579,  _ © 

But will not now, where the iſſue joined will be aided by the ſta- 
tutes of fegfail. R. Mod. Ca. 3. Sal. 579. | „ 


Nor, in any caſe but where complete juſtice may be anſwered. | 


Cup. 5 10.] 


So, there ſhall not be a repleader where the treſpaſs is confeſſed, 
tho? the iſſue was immaterial. 1 Sal. 173. 3 
And there may be a repleader after a verdict. Cre. El. 883. 
Hard. 331. | | ws CIR ' 

[Bur It is doubted whether a repleader ought to be granted when 
the iſſue is found againſt the party tendering it. Doug. 396. 

But generally there ſhall be no repleader upon a demurrer. 1 Leo. 
79. without the conſent of the parties. Per tee J. Rol. 271. Mo. 
461. Agr. Mo. 867. Latch, 147. Adm. 2 Lev. 142, Cont. al- 
lowed, 3 Lev. 440. Per Powell, Ned. Ca. 102. R. Sav. 89, 2 Bul. 


Yet, if there be a bad bar, and a bad replication, a repleader ma 

be awarded upon a demurrer. Bro. Replead. 39. But Periam il 

the roll of that caſe could not be found. R. Pl. Com. 138. a. But 

Periam ſaid, that there it at by conſent. 1 Leo. 79. Acc. per three 
J. Periam cont. 1 Leo. 79. But in the ſame caſe it is doubted. Sau. 
9. Semb. Cro. Fl. 318. 1 And. 167. | ER 

So, there ſhall be no repleader, where, by the defect in joining 
iſſue, there is a diſcontinuance. R. Mod. Ca. 3. . 

Or, the defendant made default at the trial, whereby he is out of 
court. R. 1 Cal. 216. 2 Sal. 59. „ 

After inqueſt is taken by default, defendant cannot be received to 
make ſuggeſtion on the roll; for after default there can be no re- 
pleader. Brampton v. Crabb, H. 3 G. Str. 46.] 1 

ln debt on bond, if defendant pleads payment before the da 
1 a 457 5 Bets ſhall not be a repleader. Cone v. Barry, 2 
7G. 2. Str. 964] © r i 
[There ſhall be no repleader where defendant pleads payment and 
Vol. V. l1lJJC(ͤ areal — 


Li 


| 
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| 
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f 

. 

| 

| 

( 
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| 


the ſpecial matter. 2 Rol. 694, J. 25. 


acceptance in fatisfaQion of debt on bond, and plaintiff takes iſſue on 


the acceptance. - Hack/haw v. Rawlings, H. 3 G. Str. 23.) 


If iſſue be joined in Chancery, and the record ſent into B. R. to be 


tried, for a defect in the venire facias, a repleader ſhall be awarded in 
B. R. and not in Chancery; for the record being in B. R. can never 


be remanded. XR. 1 Ro/. 2877. 


So, anciently a repleader was awarded upon a writ of error; but 
this is now obſolete. Per Hale, 2 Sand. 319. 2 Lev. 12. | 


If a repleader be awarded or denied, when it ſhould not be, it will 
be error. R. Mad. Ca. 2. Sal, 579. 7 


IH z repleader is awarded, the judgment is quod rep/acitent, and the 
freſh pleading begins where the firſt defect was. R. Mod. Ca. 2. 


Sal. 579. 1 . 
There fhall be no coſts on a repleader. id. 


- (8) Verdict. 
LO . (© f.) General. 

A Verdict is general or ſpecial. Co, Lit. 226. 5. 5 | 
A general verdict is, when the jury find the point in iffue gene- 
rally: as, in aſſiſe on nul tort, nul diſſeiſin, that the tenant diſſeiſſvit, or 
non diſſeifrvit. Co. Lit. 226. 5. | | | 
If the plaintiff is nonfuited, and the jury find damages; as, in 
replevin; it is no verdict, but only an inqueſt of office. R. Cre. El. 


412. — | ; 
(S 2.) Special. ROE gs gi 
A ſpecial verdict is, when the jury find the ſpecial matter, and 


_ thereupon pray the diſcretion of the court. Co. Lit. 226. b. 


[On a point reſerved for opinion of court, the verdict muſt always 
be for plaintiff. Barnes, 455. 2 5 
[The rule ſhould be, if the opinion of the court is for plaintiff, that 


the poſiea be delivered to him; if for defendant, that verdict be 


entred for him ex afſenſu juratorum. Barnes, 45 1. | 
A ſpecial verdict may be found in all caſes, as well upon indict- 
ments and appeals as upon commons. Co. Lit. 227. 4. R.g Co. 


| 133 14. Dooman. 


In all actions, real, perſonal, or mixt. R. 9g Co. 13, 14. 
On all ifſues joined between the king and the ſubject, as well as 
between party and party. bid. Tp | 
And upon any iſſue joined on a ſpecial matter, or point collateral, 
as well as on the general iſſue. R. cont. Dy. 284. a. R. acc. per all 
the F. in B. R. and the opinion in Dyer denied. 9 Co. 14. Dowman. 
(Cont. 3 Leo. 48. R. acc. Mo. 858. | 
So, by conſent a ſpecial verdict may be determined by the court 
without being filed upon record. 114. 774. | 7 

But if the jury find a ſpecial matter not pertinent to the point in 


iſſue, the court may diſallow the verdict, and the caſe muſt be under- 


ſtood to be ſuch in the books, where the court diſallows a al 
verdict. 9 Co. 14.4. | | 

As, in treſpaſs for a thing tranſitory in A. if the defendant is found 
net guilty in A. for the jury ought to ſay not guilty generally, or find 


* ” 


Un 


An ab 


Un a caſe for the opinion of the court, the. fats proved at the 
trial ought to be ſtated, and not the evidence of the facts only; 
thus, in treſpaſs on a copyhold, it is not enough to ſtate that admiſ- 
ſion of plaintiff was proved, but muſt ſtate that plaintiff had title or 


poſſeſſion. Palmer v. Wer P. 3 G. 2 2 Wil : 5 J 4 


A verdict ſhall be given in court. 05. Lit 227. 5 
Or, may be given privately before the. judge in all caſes, except in 
criminal ones, which affect life or member. Bid. 
But in criminal cafes, which affect life or member, A privy verdict 
ſhall not be given. Co. Lit. 227. 6. R. Ray. 193. 
But in other criminal caſes it may. R. ibid. 
And where a privy. verdict is given, if the judge or any of the 
Jury die before it is affirmed, it is not good. R. Mo. 33- 
| he jury may _ from the privy verdict, before it is affirmed in 
court. Co. Lit. 227. 3. R. Mo. 33. R. Dy. 209. 24. 

So they may vary from the firſt tender of their verdict i in court, 
before it is recorded. Co, Lit. 227. ö. 5 
But after the verdict is recorded, they cannot go pak it. bad..." 

So, after a verdict in writing delivered to the ſheriff on an ant, 
it cannot be altered, except in form. 2 Kol. 712. J. 45. 


? 


: — 


(8 4. What Things a Verdict may find. 


8 4.) Matter of record. The j jury may find by their verdid all 
things given in evidence, material to the iſſue, if it be not contrary to 
the record or the admiſſion of the parties. | 

As, they may find matter of record, given in eridence' 5 as, letters 
patent, ſtatutes, judgments, Cc. Hob. 227. 

A fine or common recovery. 2 Rol. 691. J. 23. ; 
; A record of an attainder produced /#b pede Agilli. 2 Rel. 691. 

20. 

So, any record regularly — Cont. 2 Ral. G91. L 20. Hob. 
227. 

So, matters upon record in a ſpiritual Eg as, A | diveree, Ee. 
2 Rel. 69 1. J. 25. | | 


(8 5. An Appel. So, the jury may Hd matter of bebe as 
tho” it is not pleaded and relied upon, when it is found the court ſhall 
- Judge according :0 law. Co. Lit. 227. a 

And therefore, if a man makes a leaſe by indenture to A. of his 
own land, whereby A. is eſtopped to ſay, that it was not demiſed, the 
jury may find ſuch matter, tho' it be not pleaded. Co. Lit. 227. a. 
Dub. Cro. Hl. 140. Ow. 96. R. 4 Co. 53. R. Gy Car. 110. 
Vid 1 Leo. 206. 

And the j Jury muſt find the 2/foppel under pain of an attaint. | 4 Co. 


. 6. 
1 agen may find tenure of the king by efoppe/. 2 Rol. 6go. 
4. 41. a. 
"5 they may find a bond to be made before the date, tho! the pa 
is eſtopped from ſaying ſo. K. 2 Co. 4. 5. 2 Rob. N J. 7-7 cor 
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7 But prhere the plaintiff 'makes tige by 4/oppe), or pleats And relies 
upon the 7780 1 cannot find contrary to the e/fgppel. 1 Fal. 
276. r IF IOW - 


l Hane 


45 8 1 | * . W " ; wh OY 285 5 
G8. 6.) A matter 10e bars or avoids an eflate.) So, the jury may 
find a collateral warranty; for it bars a right. Co. Lit. 227. a. 
R. 10. Co. 97. b. 2 Rol. 690. J. to. . 
. So, they 22 find a condition which defeats an eſtate. 2 Rol. G . 


7 


„ of 5 3, | 
Or, a releaſe of an eſtate. Cont. per Shard. 26 Af. 2.b. Acc. 
oo os a OB OO nes 
| Or; a confirmation, though they are without deed. . 


2 8 7.) The jury may find a ſpecial matter, außen they cannot give a 
reneral verdif? upon it.] So, they may find a matter ſpecially for the 
lafntiff, on which they could not give a general verdi& for him, 

without danger of an attaint : as, if a man juſtifies by a leaſe 30 
ar. haberidum from Lady-day before for a year, and the iſſue is upon 
te leaſe, and a leaſe is proved of 25 Mar. habendum from thence- 
forth A year, the jury may find for the defendant, and not 
'Fafely for the-avowant ; yet they may find ſpecially, on which the 
"—_ Fo give judgment for the avowant. R. Hob. 73. 2 Kal. 

„ e - «SEN 


(8 8.) Or, give a general verdia, when the ſpecial matter does not war- 
Fant. it.] Sao, the jury may find a genctal verdict for the plaintiff, 
where the ſpecial matter found would be againſt him : as, in trover, 
:on proof of a demand and refuſal, they may find for the plaintiff; but 
if it be found ſpecially, it will be adjudged no converſion. Vide Action 
upon the Caſe upon Trover (E). . lead, 
On ptoof 7 0 voluntary feoffment to a ſon, the jury may find it 
fraudulent as to creditors, &c. but if it be found ſpecially, it will not 
be judged ſo. R. 10 Co. 56. . | | 
Yet, if the ſpecial matter gives a violent preſumption of a fact, it X 
mall be adjudged accordingly :. as, if the jury find that the parties 
| declared by a ſubſequent indenture that a recovery was ſuffered 10 
ſuch uſes, the court will adjuge the recovery to thoſe uſes. ' R. 9 Co. 


cb IBF, i on thiy a 1 
380, if they find a conveyance of one, who fled beyond ſea, to 
truſtees for payment of his debts, and that the reſidue ſhould be at 
his diſpoſal, with power of revocation, and that he continued in poſ- 
ſeſſion akerwards, it ſhall be adjudged fraudulent as againſt the king, 
tho it be not expreſsly found, N. Ae. 194. ns _ 
IST ASS: 376 483 £5.48 y | 11 > 
(S 9.) May find a matter in another place or county. When the place is 
en for a: wenue.], When the matter of the iſſue is alleged in 3uy 
particular place for conformity to have a venue, the jury may find the 
thing done in any other place or county. R. 6 Co. 47. 4. 2 Rel. 689. 
J. 40. Vide pat. (8 15. J 34 1 

| 4-1 2086jf an executor pleads plene admin;fravit, and the plaintiff re. 
.licg aſſets, of; A. the jury ought to find for the plaintiff, if aſſets 
at any place within or out of the realm are proved. NR. 6 Ce. 47. 


. e. 35. 5 F: þ F 80, 
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So, if the heir pleads nothing by deſcent at A. the jury. ought to find 
for the ' plaintiff, if there art aſſets in any other county . 
. Dy. 271. ö. R. 6 Co. 47. a. 2 Rol. 689. . 16. N. 2, 9. 503. 

So, if there be a feoffment with amar by tenant, 1n.. tails in 
formeden by the iſſue in Norfolk, the jury may find aflets 0.a0y county. 
CC: dh BO r 
- If tender of homage be alleged at D. it may be found in an: other 
place. 2 Ral. 689. l. 50. Lide pa. 8 15. ! wt 

So, if the iſſue be of a thing done out of the realm, it may. be 
found by a jury of the county where the action is brought; as, 
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if the iſſue be, whether a ſhip demurred at M. in Spain, K. 6 C. 


47. 5. 8 N . e 1 
A replication to a plea of ne ungues accouple, in a writ of dowe 
alleging a marriage in Scotland, need not ſtate that the marriage waz 
had in any place in England, by way of venue. Aderten v. Iiderton, 
C. P. T. 33 U. . 36 14654 cl „ 
And in ſuch caſe the jury is bound to find matter in another, 
county, under pain of an attaint. . Cont. Bro. Attaint, 1 4. R. 6 Cs. 


"IA c, 8 


(S 10.) When a local thing is material, upon the general iſſue,] So, or 
every general iſſue, the jury may find all local things, material 1 | 
matter in queſtion, tho' in another county. R. 6. Co. 47. 4 
As, in action on the /. 32 H. 8. for buying of titles in N. where 
the bargain was for a title of land in another county; upon the gene- 
ral iſſue the jury ſhall find the value of the land in another county. 
R. 2 Rol. 688. I. 35. 5 . ; 
Inn aſſiſe, they ſtiall find death, Cc. in another county. 2 Rel. 689. 
„ 8 | 5 
. jn ejectment, upon not guilty, if the plaintiff makes title by a leaſe 
of land in A., except the manor of B., the jury of one county may 
find that the manor extends into two counties, and that the leſſor had 
nothing in A. except the manor. R. Hob. 170. n 
(S 11.) When a bar in a foreign county is pleaded.] So, when a bar in 
a real or perſonal action is pleaded in a foreign county: as, a releaſe, 
Sr. the jury ſhall aſſeſs damages for land in another county, and ſo by a 
mean ſhall inquire of a local thing in another county, of which they 
could not criginally. R. 6 Co. 47. a. SETS os a 12 
As, in treſpaſs gquare clauſum fregit, if a releaſe, arbitrament, c. in 
another county be pleaded and tried there, the ſame jury ſhall aſſeſs 
damages for the treſpaſs, 2 Rol. 687. l. 50. _ „ 
So, if a releaſe, Wc. in a foreign county is pleaded in alhiſe, ail, 
celmegs; hens , eo es OT 
Soz e ws; eto; 4. 
So, in treſpaſs for breaking his cloſe, if the. defendant pleads oy 
the plaintiff is a villein regardant to his manor in another county. R. 
they may find a thing to be dane at an- 
— a: as; in treſpaſs for a battery, 


1 


other time, when the day is not materia 
Oc. ſuch a day, the deſe 


2 Rol. 687. J. 25. 


ndant may be found glilty at anether day. - 
„ . 6 


OY b 35 


1 2 Rel: 680. 1. 20. i 4 - 

80, in battery, tho“ the defendant juſtifies by * the ſame 
2 by which the day is made parcel of the iſſue. R. cont. 2 Rol. 
680. 4.45. 657. . 30. R. cont. rownl, 233. R. acc. Cro. Car. $146 


8 13. 0 When i it ſhall not aThing i in another Place. 


6813.) Ie criminal cnſer.] But in criminal caſes the jury cannot 
an offence in another aur than ey it is * 6 Co. 47. b, 


As in feng. Jhid, 


-(8 14.) ) When the place is pariel of ths . So, AP the UG is 
2 of the iſſue, the jury cannot find the point in inne in another 
place.” R. 6 Co. 47. . D. Hob. e | 


6 15.) When the place is material.) So, in a local treſpaſs the 
Jury cannot find the defendant guilty in another county: as, in treſ- 
pals for the cutting of trees, graſs ſpoiled, Sc. 2 Rol. 688. J. 50. 

Nor, in another place in the ſame county. Semb. 2 Kol. 68g. /. 3 * 

And if the jury nd a general verdict for the plaintiff, in treſpaſs 
 quare clauſum fregit, & c. where the roof i is of a treſpaſs in another 
Frogs or county, an attaint lies, 


„a jury in Bucks cannot find a foundation of a priory in Oxon. 


K. 2 2 Rol. 688. J. 52. 

In an action in an inferior court, the jury cannot find a thing ifſu- 
able done out of the juriſdiction. 1 Cro. 101, 2 Cro. 503. R. inter 
Drake and Bear, 1 Car. 2. B. R. 5 

But a jury in an inferior court may inquire of a matter for 3 0 


of damages, tho . out of the JuriſdiQtion, I Cro. S71- Aer. 


"x Drake and Bear, T. +.15 ward 2. 


(8 16. 0 S0, the j jury cannot find. a thing ae 1 to the record.] So, 
the jury cannot find a thing contrary to the record. 2 Rol. 691. . 30. 


/ R, 11 H. 6. 42. 4. R. 9 Co. 69. 6. 


And if a verdict finds matter NY to the record, it is void a8 
to that, 9 Co, 69. b. | | 


(8, 17.) Contrary to the matter agreed by the parties.) $6; 01 jury 
ought not to 0 . of a thing, which is agreed by the parties to the 
iſſue, 2 Kol, 691. / . LL 

As, in dower, if 25 tenant pleads, always ready. to rand dower, 
and the iflue is whether the huſband died ſeiſed, the jury ſhall not in» 
quire whether he was ſeiſed of an eſtate of which the wife was'dow- 
Able; for this is confeſſed by the plea, 2 Rel: 691. J. 40. 3 Leo. 80, 

In waſte, for waſte in A. if the defendant pleads no ſuch vill as 
A. the jury cannot inquire whether there was any waſte committed, 
or . — the plainti f had land i in 4. fer it is confeſſed by the "AY 
2 Ral. 69r. 1. Fa , 

In aſſiſe, if the tenant pleads that the domnedan took the orofits 

te ſite, the jury cannot find that the tenant was not ſeiſeds for 
1 is admitted by the plea, 2 Rol. 691. J. 56. 

So, if a tenant juſtifies for common, and iſſue on the common 
found for the demandant; money cannot find that the tenant did not 
put in his * 2 Rel. 692, / . 5. : 

In 


— 


N 
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In debt for rent of four acres, the defendant pleads that he demiſed 
fir acres, ab/que hoc that he demiſed four only; the jury cannot find a 
demiſe of leſs than four; for it is agreed that four were demuled. 
Rol. 692. I. 20. | 222 !! 
. If by the pleading it appears that there is a manor and the queſtion 
atiſes upon the tenure, the jury ſhall not find matter whieh deſtroys 
the manor. R. Lut. 1216, 5 „ "FI 
If the defendant avows for a herict, and ſne ws tenure by fealty and 
| 25. rent, &c. the plaintiff admits the tenure, and traverſes the pre- 
ſcription; if the jury finds a tenure by 12. it is not material, andthe 
avowant ſhall have judgment. R. 2 Mod. 5. . 
If he ſays that /ocus in quo, & c. is parcel of the manor of B., which 
is his frechold, ad avows for damage feaſant thexe, if the plaintiff 
traverſes that the ſaid manor is the freehold of the defendant, it can- 
not be found that there is no ſuch manor. R. Dy. 183. 4. 
In a precipe againſt A. who pleads, and B. as in reverſion prays to 
be received, and the iſſue is, that B. had not the reyerſion in fee, and 
the jury find that neither A. nor B. had anything, B. ſhall be re-, 
ceived; for it is. contrary to the admiſſion of the party, for it is ad- 
| mitted that A. is tenant, and the verdict imports that he is not. 


(8 18.) Out of the iſſue.] So, the jury cannot find matter out of I 
the iſſue: as, in debt, on 0 ſuch award pleaded, the jury cannot find = 
matters which make the award void, if they are not contained in the 
award itſelf. R. 2 Kol. 692. J. 25. Vide Hub. 54. e 

In waſte the plaintiff declares 25 a feoffment to the uſe of the 
defendant for life, remainder to the plaintiff, and the iſſue is upon 
the feoffment, and found that there was a feoffment to ſuch uſes; the 
jury ſhall not find that the uſe to the defendant was without impeac  _. 
ment of waſte. R. per three F. 3 Leo. 80. Cra. EL 40. - SR. 
If a verdict finds matter out of the iſſue, it is void for ſo much, 
tho? it concludes thereon generally, for or againſt the plaintiff or de- 
fendant. Hob. 53. Vide poſt. (S 28.) | | GA a Rs v/v SAR 
2 the matter out of the iſſue deſtroys the plaintiff's title. 

Ik̃ the plaintiff by replication'pleads aſſets in a certain manner, and 

the verdict finds aſſets generally, it will be good. R. 2 Cs. 190. . 
But if a verdict does not diredtly conclude to the point in iſſue, yet 
3 * good, if the court can collect the point in iſſue out of the verdict. 


As, if the iſſue be that the tenant has the fee, verdict, that he has 
nothing, is good, for it denetcs that he has not the fee. Hob. 54. Ef 


100 Anda Verdict hal be voidd. 
(8 19.) Fit finds only part of the ſue.) So, a verdict is inſufficient | 
for the whole, + it finds only part of the iſſue and ſays nothing to the 
reſidue: as, in an information for intruſion into a houſe and 100 acres - 
of land, if the verdi& finds againſt the defendant for the land, but 

| * N to the houſe, it is void for the whole. Ca. Lit. 427. a. 
KN. 2 x * 6 | WET + ht F | “ 
| (If in debt for 5007. on a charter - party to pay 50 guiness per | 
| month, deſendant pleads he paid FO guineas per month for albthe 


. 


ce 


n -FLEADER 
ir Sine ive 1 5 that ke did not, and the j. ary ff that 3s * 5 | 


mains un hpaid, and ſays nothing of the reſt of t 2 500“. the „e 


It void. v. Shipherd, P. 11 G. 2. Str. 1089 Andr. 156. 


In treſpaſs for hteaking his cloſe, and beating his ſervant, if it lays 
nothing to the battery. R. 3 Le. 83. 5 
In treſpaſs againſt huſband and wife for beating his horſe and other 
paſſes, a yerdiCt, that the wife beat the horſe, and for the reſidue 
wilty, but Tays nothing as to the huſband whether he beat the 


gs not, is bad. RN. Tl. 106. 


In debt for 71. if it finds i debet for 6 J. and chez for the reſidue. 
. Cro. El. 133. 
In treſpaſs for a gown and manteau, if nothing fgund for the man- 
teau. R. 3 Lev. $5. 
In waſte in Pulliag down, felling and deſtroying of houſes, 22 - 


nothing found as to the ſale, 1 Lev. 39. 
So, in an action againſt three, who plead ſeverally, if three rival 


ifſues are joined, and there is a verdi&t on two iſfues only, but no- 

thing 3 is ſaid as fo the third iſſue, it is void for the whole. R. 2 Rel. 

722. J. 5. 

, Ulf in a civil caſe the verdiQ is taken S and any one count 

is bad, it vitiates the whole. Trevor v. Wall, B. R. E. 26 Ges. 3. 
T. E. 151. Hancock v. Hoywoed, B. R. Ai. 30 Gee. 3. 3 T. R. 55 
133.5 
FEM in criminal eaten. if a verdict is taken generally, and there is 

any one count to ſupport it, the verdi& ſhall ſtand good. By Ld. 
ansfield, C. J. Peake v. Oldham, B. R. E. 15 Gee. 3. Cowp. 276. 


Grant v. Afile, B. R. T. 21 Geo. 3. Dougl. 739] 


[But the verdict may be amended by the judge's notes if the | 
amendment is applied for before judgment, and if not applied for in 


time, the only remedy is a venire facias de novo, which may be Fane 


by : a court of, error. Douwgl. Void. | 
[Where the parts of a judgment are ſeparate, it may be firmed as 

to part, and reverſed as to the reſt, 3 T. R. 435. 
On a writ of error where one count appears to be bad, and the yer · 
ict is entred generally on all the counts, the court muſt reverſe the 
nent in toto, ſince they cannot ſee on which of the counts damages 


were given; but that is not applicable to the caſe where the damages 


are aſſeſſed ſeverally on the ſeparate counts. By Buller J. Bid.) 
If the verdict is againſt law, the court, on notion, will order it to 


: de ſet aſide and a verdict entred. Man v. Cadel, 5. R. M. 15 Geo. 3. 


] | 
In an u Allen by huſband and wife ft a battery of both, if on not 
guilty, the defendant is found guilty for the battery of the wife, but 
nothing is ſaid as to the battery of the huſband. R. Hard. 166. Ly; 
„ Yer. io ke gh for \ aps and wounding, and not cnet to the 


wy | 15 275 2 6. as to a. preceding after the "rot delivered. 


— ma Fa part of the iſſue for the plaincif and part for the 
Fats voy * 26. * 


defendant, 
Tho' 


Tho! the iſſue is entire: as, in a writ of error to reverſe a ſine by 
him in remainder after an eſtate tail, if the defendant pleads'a com- 
mon recovery in bar and there is iſſue thereon, auc the recovery is 
found of part of the land, it is for the plaintiff for part, but the de- 

fendant may proceed in error to reverſe the fine for the relidue, K. 
SM in % ONT. . 
In debt on a penal bill for 300 J. on niſ debet, it may find for 10% 
debet, for 2001. nil debet. R. Sal. 69. . 
[If in a ſpecial verdict aſſets are found entire, and if the penalty of 
three bonds are charges on the aſſets, then for defendant, if not 
charges, then for plaintiff, and the court thinks the penalty of two 
bonds are charges, and of the third not; judgment _ cuted. 
thereon, quia videtur cur. &c. accordingly. Str. 1028. B. R. H. 219. 
So, if it finds words, which imply the whole iſſue, it is ſufficien | 
tho part of the iſſue is not expreſsly found : as, in treſpaſs for aſſault 
- and battery, if it finds the defendant guilty of the treſpaſs and aſſault, 
and ſays nothing to the battery; for treſpaſs implies it. R. 2 Leu. 
111. Cro. El. 85. V ide ſupra. - Bo 1 
So, in an information for forging and publiſhing a deed, if-it finds 


8 We ' | : f % F 
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the defendant guilty of the treſpaſs and forgery predict, but ſays no= 


thing to the publiſhing; for the word zre/paſe implies it. R. 2 Lev. 111. 
[If a man is indicted for forging a bond, for publiſhing ſuch bond, 
and for publiſhing a certain bond, knowing it to be forged, and the 
jury find a ſpecial verdict that he forged a bond, and publiſhed the 
ſame, and ſay no more, the court will ſupply what the jury ought to 
have done, and find him guilty of the two firſt offences, and not 
guilty of the third. Rex v. Hays, T. 3 G. 2. Str. 843. Ld. Raym. 
584 the jury cannot find a part only of a deed or will, but muſt 
find the whole, otherwiſe the verdict is void for the whole. Van. 84. 
[But if ſeveral pleas go each to the whole, if one of them be 
found for the defendant, he ſhall have a general verdict, and the 
jury need take no notice of the other. Barber v. Dixon, H. 17 G. 2. 


% 44. ] | 4 | 


8 20.) If it be imperſect.] When the imperſection ſhall be aided 
by intendment, vide poſt. (S 31.) PR NYE et 
When by ſpecial concluſion, vide pg. (S 35. 4 
So, a verdict is void which finds the matter ſo imperfectly that 
there does not appear a good title for the plaintiff; as, in aſſiſe for. 
rent, if the jury find a demand and refuſal, et fc diſſeiſivit, but do not 
find a demand upon the land, it is void; for other demand is not a 
difſeifin. R. 2 Rol. 693. I. 45. 696. J. 40. een 
If -the jury find a deviſe till the heir pays ſo much, but do not find 
whether the heir has paid or not. R. 2 Rol. 698. J. 0. 

If it finds that A. had two ſons, B. and C. (and who was heir is 
the queſtion,) if it does not find which is the eldeſt ſon, it is void; 
for it ſhall not be intended that B. being named firſt is the elder. R. 
"2 Kol. 6g. 4. 15. Cre. cont. Cro. Car. 302. | {NN ; 
Ik it finds that the leſſor of the plaintiff entred and leaſęd to the 
plaintiff, who was ouſted by the defendant, but does not find any title 

in the plaintiff, Semb. 2 Rol. Gyg. J. 40. | 19 
b . | „ To | Tf 


1 


*7 


. 
„ 
4 


1 
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l kt finds e a college, and entry by the bailif for a 
n 5he broken, but does not find an authority to 19 by deed. 


K. Nl og · 5 


If it finds a ſpecial title in 4. and that B. entred and leaſed to the 
plaintiff, and if A. has title, for the plaintiff, &c. but does not find 


| hal B. diſſeiſed A. ſo that his entry and leaſe is void; z for. it ſhall 
not be intended that B. entred by diſciſin. 2 Rol. 700.1. 5. 


If it finds that 100 acres of wood in the declaration are e * 
a farm, which farm was demiſed to the plaintiff by indenture prout, 
and the indenture ſhews a demiſe of the whole farm, except coppice, 
but does not find there was any coppice on the farm, or that the wood 


in the declaration was coppice, it is not ſufficient to bring the mat- 


ter intended by the exception in queſtion, but it is a ſufficient ver- 


dict for the plaintiff. R. 2 Rel. 700. J. 15. 


Ik it finds a deviſe on a condition precedent, but don't find the 
condition performed. R. 2 Rol. 700. /. 50. 

If it finds a feoffment by a father, who is tenant * life, with re- 
Wenne to B. his ſon, with warranty to the plaintif, and that B. is 
his only ſon by ſuch. a wife, but does not find that he is his fon and 
heir, and then the warranty will not deſcend upon him; and it ſhall 


not be intended, for he might have another ſon by another wife. 


R. 2 Rol. 701. 440, On Car. 391. 
In aſſumpſit to pay on , if it finds that he undertook, but 


does not ſay modo et forma, nor finds any requeſt, R. 2 Rel. 711, 
45+ | 
If it finds a deviſe, and does not ſay Fat the deviſor is dead. K. 


2 Les. 120. 


If a verdict ſind that Julian wife of B. is dead, when the ive | is 


| whether Jemmet wite of B. is dead, and does not ſay that Julian and 


Jemmer are the ſame name. X. Mo. 411. 

If, in an information for uſury, it finds d corrupt. agreat. foil, | 
but does not find the loan. K. 2 Cre. 210. 

So, if the verdict does not expreſsly find matter neceſſary to main» 
tain the action, it is imperfect. R. 2 Jon. 61. 

As, if it finds an entry but no expulſion. Poph. 12. | 

So, if it finds matter ſpecially, and finds an entry by the defend- 
ant on the plaintiff, and then makes a general concluſion, without 
finding title in the defendant, or poſſeſſion, there ſhall be judgment 


for the plaintiff, without regard to the ſpecial matter. K. Cro. El. 


438. 
So, if a verdi& does not find damages and coſts, it is imperſect;/ 


- as, in annuity. R. 11 Co. 56. 4. 2 Rol. 722. l. 30. 


Or, finds entire damages 22 it ought not; for inſufficient 2H 


ma es are as none. 11 Co. 56. 
o, in detinue, if it docs — find the value as it ought. 10 Ca. 
" FRY 
2 in vialore maritagii does not find the value of the marriage. 'R, 
10 Co, 119. a. 2 Rol. 722. J. 10. 
But the omiſſion of finding damages and coſts will be aided by. a 


releaſe of them. R. 11 Co. 56. a. 


So, an omiſſion of that, which the court ex officio ſhall i inquire of, 


will nm, 4 10 Co. 119. „ Se ik 


- 5 ws 2% 
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It there are ſeveral iſſues, and a verdict good as to one, and im- 
perfect as to others, a venire facias goes to all. R. 2 Rel. 9722-4 45. 
80, in an action againſt ſeveral, if the verdict is good 36 to'fome, 
imperfe& as to others, there ſhail be a venire facias de novo-as'to-all, 
and a defendant found not guilty, may afterwards be found guilty. — 


— 


2 Rol. 722. L 35. 2 Cre. 627. ä . 
12 the zerdict P defeCtive, and omits finding any thing within 
the province of the jury to find, no judgment can be 2 and 
there muſt be a venire de novo. Rex v. St. Aſaph, 3 T. R. 428. in 
| oy if there be. a demurrer to part, and iſſue for part, and the 
verdict does not find damages for the matter in the demurrer, it is 
wholly void. Dub. 2 Rol. 723. l. 5. N Rog ets : 
But it may be aided by a releaſe of damages on the demurrer, or a 
non pros, R. 1 Sal. 346. nh wn PTY : i 
So, if a verdict be imperfect, it ſhall not be reQified by the fame  — 
jury, but a venire de novo mult iſſue. R. 2 Cro. 210. „„ 
[If it appears on the face of the jurata that the cauſe was tried 
after the day of ni prius mentioned therein, there muſt be a venire 
.  facias de novo awarded, for the hab. corpora and jurata cannot in this 
caſe be amended, Crowder v. Rooke, T. 2 G. 3. 2 Will. 144] 
[Wherever attaint would lie, writ of inquiry cannot be awarded 
to aſſeſs damages, but venire de novo muſt go; ſo, if iſſue is joined in 
abatement, and verdict for plaintiff. Eichorn v. Lemaitre, H. 8 G. 3. 
Wil 0 ir ooo ns. 
In debt for the penalty of 500 J. on articles not to cut trees, &'c. 
on penalty, Cc. if there is verdict for plaintiff, that defendant owes 
the debt and one ſhilling damages, a venire facias de novo ſhall go, for 
jury ſhould have aſſe ſſed the real damages on the breaches aſſigned, 
and plaintiff cannot take verdi& for the, whole debt by 8 & V. 3. 
c. 10. Drage v. Brand, P. 8 G. 3. 2 Will.'377.] | 
[On riens per deſcent, verdict, * that there are lands Tufficient,” 
good, tho” the value not ſet out. Barnes, 444-] e 5 


(8 21.) Fit be uncertain.] So, an uncertain verdict is void; as, 
in debt againſt an executor, who pleads plene adminiſtrauit, if the jury 
find he has goods in his hands unadminiſtred, and does not ſay to 
What value. Co. Lit. 227. a. 1 8 
For it muſt find the fact clear to a common intent. Yau. 75. 
In valore muritagii, if it finds the marriage of the heir, and does 
not ſay by whom. K. 9 Co. 74. 4. . | „ 
If it finds the ,. 27 Elia. for making void fraudulent conveyances, 
and does not find the conveyance fraudulent; for it does not bring 
it within the ſtatute. R. 10 Co. 5 . 4. . 
In dower, on nunques ſeifie que dotver, if it finds that the huſband 
was ſeiſed of ſo much as B. has, and does not ſay how much. R. 
2 Rel. 694. I. 30. SER | 13 FA 
In ejectment, if it finds the defendant guilty of eight pieces of land, 
without other certainty, R. 2 Rol. 694. 1.50. Vide Sau. 35, | 
In an action on a penal ſtatute, which gives a penalty for every 1 
offence, if it finds the defendant guilty contrary to the e but 5 


does not ſay how often he is guilty. KR. 2 Rol. 696. J. 5. 


4 


In account againſt A, as receiver of 101, by the hands of B., other 
on | i 10%. 


* 


* % 


I. 


5 
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that he was his heir. N. 3 


«© * : 


=. 


101. a hands of D:; if it finds that hci only one 167. but 
_ does not ſay by whoſe hands. R. 2 Rol. 689. J. 5. 

If it nds that there was a demand for rent due at Aba and 
does not ſay for a year or half a year then ended. K. per ale . 


iadb. cont. Sau. 122. 


If it finds A. his only daughter is not ſufficient, without faying | 
he.” 

[In ejeſtment if it finds-the defendant not guilty for four cloſes, 
containing 400 acres, and finds ſpecially for the reſidue, and i it does 
not appear how much the reſidue was. R. 2 Cro. 113. 8 

It there are four different demiſes in ejectment, and a verdict for | 
Plaintiff that he recover his term aforeſaid, without ſaying which, it 
WIG Lady Caſs v. Title, H. 12 G. Str. 682.) + 

80, if debt be for 40 J. on ſeveral contracts, and a verdict as 


85 30 J. quod debet, as to 10 J. quod nil debet, but it does not ſay on 
Wich contract it finds for the plaintiff, on which not. KR, 2 Rot. 


270. 
So, if it finds damages uncertainly ; ; as, in offenſe if it finds da- 
mages, 40 J. if the law wills that they ſhould give 40 U., but if the 
law wills not, then 3/. R. 2 Rol. 695. l. 50. 
So, if it be uncertain for what thing or time the damages are 
given. R. 2 Sand. 191. 

Yet, they may give leſs or greater damages on a contingency, and 
refer it to the court. 

So, on a covenant to pay 111. for every acre of land leſs than x was 
alleged on a purchaſe, and breach aſſigned that there were ſo many 


acres loſs as amounted to 7oo/., the jury find that there were ſo 


many, Wc. and give 400 J. damages, it will be good, tho they find 


all the acres wanting, &c. for they are e and may ne 
gate damages. R. 2 Rel. 703. J. 10. ee e 


(8 22. if it be wh argumentative.] So, a verdif which finds the | 
matter in itſue only by argument and inference, is void; as, if the 
iſſue be, that a copyhold granted for three lives is heriotable, and the 
jury find that there never was any ſuch grant in that manor ; for it is 


not found directly that it is not heriotable, but only by argument. 


K. 2 Kol. 693. J. 10. 
So, on an iſſue that by the cuſtom a grant may be to three. for the 


lives of two, a verdict, that a grant for three lives is good, will be 
void; for it does not find the iſſue but upon the inference, that the 
grant of a leſs eſtate is good where the cuſtom warrants a greater 
eltate. K. 2 Rol. 693. I. 15. 

If the iſſue be, whether a copyhold may by cuſtom be granted in 
tail, a verdict, that it may be granted in fee, is void. Per Hought, 


2 1% 693. J. 20. 


In debt, on a ſpecial non g faldum, for that the bond was read 25 | 
an acquittance, verdict that he is lettered, and knew it to he a bond, 
and gave it voluntarily, is not good; for i it W to find direQly-that 


it is his deed. 2 Rol. 69g. J. 25. 
So, if tne defendant pleads folvit, and iſſue is chereon, verdict that 


the defendant owes the 23 is not good, for it bads NOT * — 1 


ment guod non ſoluit. R. 2 Rol. 693. l. 32. 6 
"wy in treſpaſs for mn and cutting his leaker, the deſentan 
| juſtifies 


\ 


— ſearcher, Ee. and that he in FOE Ty it cut it more 
e the plaintiff replies, of his own wrong -ab/qwe-hoc” that he 
eut it more /erutator. 3 verdict that he cut it of hid on wrong is not 
good; for it does not find the iſſue but wy arguments wan 2 Noel. 

J. 10. 
| by the iſſue is, whether the tenure be of B., verdict tber he holds 
1 1 finds tha he plaintiff. has A 
In a bt, i nds that t int = 
7] — of the promiſe, it is not I R. Tel. 75. 

In trover, on not guilty, if it finds that the defendadt converted the 
oods to his own aſe, i it is not good, tho tantamount to We N. 
70. El. 866. | 

So, in all caſes, a general verdict whiah finds the! int in iſſue 
by way of argument, is void, tho' the W or inference * ne- 
ceſſary. Vau. 75. | F068 


(5 23. ) I it be repugnant.) {Go if it 10 repugnant: as, if in . ke 
ment for 20 acres the jury find a demiſe: for 10 acres only, and if 


the court are of opinion that this is a demiſe of 20 acres, then, &c. it 

1s repugnant, and void for the whole. K. 2 Rol. 695. J. 30. 
If it finds that A. was ſeiſed till 1 Feb., and that a writ of entry 

was ſued apainſt'B. and C. tunc ienent., returnable 23 Jan., to the 

intent to ſuffer a recovery, here no tenant to the precipe is found; for 

if A. was ſeiſed till 1 Feb. it will be "repugnant that B. and C. could 

be tunc tenent.; and therefore it is void for the n Fer Hob., bat 
the other F. cont. Hob. 262. 

In appeal, if the verdict finds the defendarit not Wilen of homi- 

cide and felony, and then finds him guilty /e defendendo. 1 And. 41. 

On an ;ndiclinent for a riot, if it finds the amn the 

fact, and not guilty of a riot. 3 Mod. 72. | 

(If there is a verdict for defendant, when by his on the wing huts 
guilty : as, if he juſtifies under a diſtreſs for rent, and ſhews that the 
appraiſers were ſworn by the Head - borough, when there Was a con- 

ſtable preſent. Broome v. Rice, T. 4 G. 2. Str. 873. 

But if the thing, whieh makes the repugnnneys may be edel As 

ſurpluſage, it is good. Vide poſt. (8 28.) 

So, in an action on the caſe for diſturbing his common by digging 
turf and a fiſh-pond, the defendant pleads that he left ſufficient'com- | 
mon; verdict, that by digging turf he has not left ſufficient common; 

that by the 6ſh-pond has left ſufficient ; and ſo finds that the plain- 

tiff has ſufficient: common, and has not, yet it i is good, for i it is in ul 

ferent zeſpects. Dub. Cro. Gar. 495 


(824 4.) If ithe ations flomidhe arckeratives. 1480 8 
: variation between the verdict and the declaration: as, in debt 
br many if the verdict finds a different contract. 2 Rel. Ja. 
9. 0. 4 

| "In'detinue of a bond, Ee. if it finds »tiferentbobd. 2 Nal. 70g. l. 30. 
4 i irfinds different promiſe. 52 Kol. 703- 4.350519. | 
- ©, 50. 

i Ir araQion on the caſe; For lander, if i alen materially dif- 
ferent, "tho*of the ſame ſenſe; or equally flanderous : 28, if the de- 
Ä ** a MY 9 2 Na. 717. J. 
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| -«Or;:if- the deglaration 8 g- e 


2 N. 717. J. 2 | 


think . ni nl a. 


So, in ejeclment, if it finds a . leaſe. 2 2 Ra. 704. L 35- 


719 4. 2. ad 50. Hob. 33. Latch, 93. Hard. 330. 2 Lev. 14. 


| And u thident, what leaſes are variant. 


80, in waſte for curb: down ——_— ved, chat he dug . 


| 2 Rol.*520. J. 1 | 


[The. et emiliter left out in ifſue delivered, tho inferted/i in record, 


is fatal. Barnes, 47 


75] 
[He the faid indonſed, in iNue, he the faid A. indorſed, in record, fatal, 
Barnes, 47 76.] 


But a Id or immaterial variation does not avoid the verdi. 


Fide bel. (8 30.) 


[And if 1 record of 11 oY prius agrees with the declaration deli- 


vered, a variation from the iſſue delivered is not material, Shy v. 


Mayſb, P. 13 G. 2. Str. 1131.) 


12 the record of niſi prius agrees with the roll, tho' not with paper- 
book of the iſſue, verdict ſhall not be ſet aſide; and if the record of 
nife prius is wrong, the court will amend it by the roll, after a verdict 


on defenoe made. Leeman v. Allen, P. 3 G. 3- 2 Wall 160. ] 


«Cloſe was overflown, ef totum prgicuum a 2 Jul. amijit, if the ju ur give 


2 Sand. 169. 1 Lev. 299. 


6 25.) Or, gives damage for a thing. not incurred. So, a verdict 


ſhall be void, if it gives damages for that for which no cauſe of action 


was then incurred: as, in an action upon the caſe for ſeducing his 
apprentice, per quod he loſt his ſervice for the reſidue of the term, 
which is not yet expired, for he may afterwards return and fares. | R 

So, in an action on the caſe for building a mill 3 Au fer quod * 


entire damages. N. Sal. 663. 
But in covenant, if the plaintiff aſſigns a breach, ſor that the houſe 


fut et adhuc tenebrof. exiſtit, the damages ſhall not be intended for any 


ching after the action brought. R. 3 Lev. 246. 346. 


8 26.) But a Verdict is ſufficient. : 
(8 26.) Vit finds the ſubſlance of the Me.] But it is ue, if 


tube ſubſtance of the iſſue is found. Co. Lit. 227. a. 


As, in an iſſue, if A. be joint · tenant with B., if the jury find that 


A. has nothing, it is againſt him for. he cannot. be a Joint-tgnant: 11 


he has nothing. 2 Ro/. 705. J. 40. 50. 
In treſpaſs in Middle/ex, the defendant juſtifies by a writ in 4 


the plaintiff replies that he took in Middleſex of his own wrong with- 
dodut ſuch cauſe; if it finds that he took by writ in Middleſex, it is ſuf- 


- ficient; for the effect of "es Ts pions: Su pad." 


J. 2. 
In audita querela vpon payment after execution, and iſue Sw if 


4 it finds a payment before, it is ſufficient; for payment was the ſub- * 


#7; 


| ſtance, and the time not material. R. 2 Rol. 506. l. 19. 


On an iſſue, if taken D if it finds a taking by an aliat ca- 
- pas, it is ſufſicient. . 2 ar ber . 10. and many. cafes, 


„ 721. 4 58 Led 4, eee * 


i PI 


ORISSA Ow, 


1 ejectment, a leaſe of a manor is pleaded, whereof-the tene- 
ments in which are parcel, and iſſue an demiſit maner. : if it finds that 
he demiſed a farm called the manor, whereof the tenements; in which 
are parcel, and that there are copyholds but no freeholds there, tho” 

this is not a manor in law, yet it is ſufficient ; for the Tubllance is, 2 
demiſe or not. R. 6 Co. 67. 2 Rol. 712. l. 35. 
In ejectment for a moiety, as one of two co-heirs, e ber 2 
third part, plaintiff appearing to be one of three co-hewrgpiagoody for 
plaintiff muſt recover according to his title. Denn v. Purvis, P. 
30 G. 2. 1 B. M. 326.) e eee e,, 
Iſſue whether J. was in the realm 1 Aug. 3 Car: and remained five _ 
years without entry or claim to avoid a fine, if it finds he was 4 Car. 
and not 3 Car., it is ſufficient ; for the time is not material, if he was 
| five years without claim. R. 2 Rol. 713. J. 10. „ ig 
Iflue in treſpaſs, whether the land was the freehold of A., if it 
finds that as to two parts it was the plaintiff's freehold, and the other 
part J. s, it is ſufficient; for it finds as much as proves the action 
not maintainable. R. Cro. El. 157. „ ů EN ö 
In prohibition, it was ſuggeſted that a modus of 48. time whereof, 
&c. was paid, and iſſue upon the modus, and it was found by the ver- 
dict that there was a modus of 4s. 6d. ; X. that the defendant ſhall 
not have a conſultation, for a modus is found, tho? it is not the ſame 
| as was ſuggeſted. Cro. El. 819. | | 8 . 
- So, it is ſufficient, if it does not find the words of the iſſue, but 
words tantamount : as, if the iſſue be, whether the plaintiff babuit et 
: geviſuc fuit officium prædictum, verdict, quod occupavit, is ſufficient. - KR. 
b. 401. e ls | | | 
Ilndictment, that defendant fabricavit et contrafecit a bank-note 
for 520 J., verdict, that he eraſfi# et alteravit a note by turning the 
word two into five, held good, and judgment againſt defendant. 
Rex v. Dawſon, M. 3 G. Str. 19.) © E 8 ' 
30, it is ſufficient, if it finds ſo much of the ifſue as maintains or 
avoids the bar, tho” it does not find all the words of the iſſue : as, if 
the obligor pleads /olvit ad diem, the plaintiff replies that the defend- 
ant, nor A. and B. joint obligors, nec eorum aliquis ſeluit, and iſſue 
—m— if it finds that the obligor non ſoluit, it is ſufficient. R. Cre. 
ar. 6, 7. | | | 1 ; 
[If a ſpecial verdict on a mandamus finds that plaintiff was choſen 
2 jurat, then choſen mayor, received the ſacrament within a year 
before choſen mayor, but not before choſen jurat, it is good, tho' it 
does not find that there was no proſecution · Martin v. Fenkin, M. 
14 G. 2. Str. 1145. | 6 
_ So, it is ſufficient if it finds the defendant guilty for part only ß 
| the demand on charge in the declaration! as, in treſpaſs, if it finds = 
him guilty for part only of tlie treſpaſs alleged. Yide 2 Rel. 683. | 
J. 20, 703. J. 25. 704: J. 5. 10. Fide ante, (8 19.) 5 8 $408 
I Io treſpaſs vi et armis for aſſault and battery, charging ſpecial 
. damages, defendant pleads as to the vi et armir not guilty,” and iſſue 
is joined; and as to the ſpecial damages pleads . /on aſſault demeſne 4 
Plaintiff replies, ©« de injuria ſua propria abſque rali cauſa,” and iſſue is 
Joined; verdict, « guilty of the treſpaſs within written,” is good, 
Hawks Vo Crofton, KATL G2. 38, £6 698.] Ooooh nh, * 
In ejectment, if it finds him guilty only for patt of the lands or te- 
OY BS 3 nmements 


— 


334 | | 
80, in an action upon the caſe ſor putting in cattle and eonſumr | 


mm - 1241. 
nements demiſed. K. 2 Rel. Jog. 1 40. Co. El. 13. 3 Lev. 


his common, if he is found guilty only for depaſturing the com- 


1 not guilty for putting in the ale. R. 9 Go. 112. 2 Rel. 


704. kgs 
So, in an information upon a penal-Ratute, if it finds only-one de- 
fendant fen, or only in part, R. e l. 30. 50, 708. J. 5. 


Cros. El. $35. 


So, i in an action for words, you Aol my horſe, and another count for 
SO with felony, if it finds that he did not charge with felony, 
but finds the words, it is ſufficient as to them, R. 2 Rol. 720. J. 5. 


So, in account, the defendant pleads to part bailiff to the plaintiff 


and a ſtrayger, if it finds him bailiff to the plaintiff for ſo much, with- 
out more, it is ſufficient. R. Mo. 548. 

Otherwiſe, if the declaration is upon an entire contrad, promiſe, 
&c. ; for then, if it finds againſt the defendant for part, it is 2 es- 


rial variation. R. 2 Rol. 702. I. 20. ad 45. 707. J. 55. | 
lf there is enough found, on ſeveral iflues joined, for court to 
give judgment on, there ſhall be no new venire, tho on one el ns 


proof nor verdict. Barnes, 461.1 , 


(S 27.) Or, omits a thing not a So, omitting to Kale A 
thing not material does not avoid the verdict : as, if it finds that A. 
was ſeiſed and deviſed to B., paying debts and legacies, and refers to 


the court what eſtate paſſed, if is not material, tho“ it does not find 
whether B. has paid the debts and legacies; for it is a condhian ra- 


ther than a limitation. R. 2 Kol. 699. Il. 85. / 
'So, in debt for 750 J. upon a bond pro ſeptuagint. et quinguagint: li- 


 bris, if the jury finds that the defendant made the bond, it is-ſutficients 
: without finding that it was intended for 750 J. R. Hob. 116. 


So; in treſpaſs, or reſcous, if the defendant alleges that A. zenyit by 
rent and heriot-ſervice, and juſtifies for a heriot, it is ſufficient, if it 


finds a tenure by heriot-ſervice, tho not for the fame rent. Semb. 
Cro. El. 799. 


Other wife in replevin, for the n to "_— tenure 
alleged. K. Cro. El. 799. 


(8 28.) Swplaſage dees nat avoid it.] And fupluſas age fhall not 
hurt: as, if the jury find a direct verdict for the plaintiff or defend- 


ant, and then add uncertain or contradictory matter. Vide ſeveral 


caſes. 2 Rol. 695. J. 5. 15. 35. 1 Leo. 92. R. Mo. 431. R. Cro. 
AI. 480. R. Cro. Car. 76. 130. 174. K. 2 m_—_ 308. Sau, 112- 
Vide poſt. (8 40.) | 

As, upon a non gf  faftum,. if it finds chat i n bis deeds; but deli- 


vered after the date. 2 Rol. 706. I. 17. 
If the iſſue be, whether . and B. enfeoffed, if it finds. chat 4. and 


. it enfeoff, but that A. alone enfeoffed, the laſt clauſe is void 


2 Nol. 706. J. 25. , 


Verdict, that an executor adminjiravit wel, ad uſum proprium diſpo- = 
k good, tho in the disjunctive, and one ar had been ſuſbeicnt- 
5 obs 49. | 
If it finds the preſcription alleged, it is good, tho”: it. finds more. 


* 117. K. 2 Lev. 253. 3 Ca. 4. 


1080 r 


30, if the jury find that · he defendant committed waſt and- ſold, 


kr ad " 3 * * n 
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„n bags. demiſe for life upon che and, bote other ber. K. 


Cro. El. 482. | 


| Gs, quad 4/10 Jon. demiſit halen f die dat; and le 23 Fu 
- a «i 999 l be rejected. R. 2 Cu. 1% 00 # lt, 


ent for 12 acres of land, if the d 


guilty for 20, the plaintiff ſhall have judgment far 1% . 


0 J. Mgt: 0 33 as 2 . a og 
2 1 pe action againſt huſband and wife for worde by hae; i 
it is found that the huſband and wife ſpoke it ſhall- be Turplutage: 2s. 
to the buſband, and a good verdict againſt the wife. N. 1 Rol. 416. 
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and then find the particulars of the waſt but no fale ; the firkt being 
only the title of the verdict ſhall be rejected as ſurpluſage. & A San 


0, if i finds ſo much for damages, to be paid in dying if ii can be, 
50-52. xt. 


the laſt words ſhall be rejected. R. Cro. Car. 219. MT 2 
So, if it finds the matter in iſſue and other matter out of the iſſue, 
which makes contra. 7 Vide ante, (S 18.) 8 1 * : #62 HE3- hi 92 280 1 


So, if tenant by receipt pleads that A. was ſeiſed for life, reyer-' 


ion to him, the | ſe 
iſſue thereon; a verdict that A. had nothing in the land, nor the 


emandant replies that X. was ſeiſed in fee, and 


other in reverſion, is for the tenant by receipt; for it is found that 


A. had not the fee, and other is ſurpluſage. 1 Rol. 705. J. 40. 50. 


3 Leo. 80. 88 | a i | EN 3 
So, on an indictment for battery, if the jury find the defendant 


guilty prout Sir T. F. verſus eum queritur, where the indictment was 


found at the aſſiſes and Sir T. F. only joined iſſue for the king as the 
king's coronator et attorn. in B. R. it will be ; and prove Sir T. F. 
verſus eum queritur rejected as ſurpluſage. R. 2 Sand. 309868. 


25 (8 29.) Except ae it tends to the prejudice of the party. But 
when the ſurpluſage tends to the prejudice of the parties, it is bad; 
as, in treſpaſs for aſſault, battery, and wounding, the defendant juſ- 


tifies the aſſault and battery, and iſſue is thereon ; the jury find the 


defendant guilty for the affault, battery, and wounding, and give en- 


tire damages, it is bad; for damages are 'given for the woundin 


which was not in iſſue. R. per three F. Wind. cont. 1 Sid. 96. 5 


8305) Nor, a ſmall variation. ] Nor, a ſmall addition or varia- 
tion; as, if the declaration be of land in N N and Begley, and the 
K. 1 Sid. 27. Vide ante, 


verdict of land in Sprimn and North Begley. 
A 55-55 | 


Evidence of a houſe ſituate in the pariſh of M. will ſupport an 
averment of a houſe © at S. 8. being extra-parochial, and bath places 


uſually going by the name of S. ,Burbige v. Fakes, C. P. E. 38G. 
i , Pull. Rep. 228. 5 * 7 . 3 3» 


In afſumpft, if che jury aſſeſs damages occgſons debiti predict where | 


it ſhould be occafione non performation. aſſumption, predif. R. Rel. 696, 


10; . Hob, 89. 


* 
Ld % 0... 


ON 


"y 1 Bug . % 


lu an action upon the*caſe for an eſcape againſt the gaoler of the 5 
priſen Wer M., a verdict finding that the defendant N | 


4 9 5 
8 mn * 
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of the there, and permitted the z chat thrs i ns 
AE: R. 2 Rol. 712. «af — + 
In an action for ander, if che declaration and verdict vary by 
1 the addition, omiſſion, or change of any words, which are T ma- 
ws for the ee of * * or ent of * ;R. 


1338 8 
| erw rh words een, anne th of th fume de, 
Vide 0a 24.) ky 

, In an action on the M2 64.6. for no ting. out of yes nnd 


declaration a leaſe, if A. ſo long live, and continue parſon, if 
it finds a ha.s heads ſong live, without more, it is frat Ling for it 


determines. if he reſigns, or does not continue parſon, and therefore 
| the ence is found; for the words omitted are what the law im. 
5 plies. R. 2 8 28. 
In ejectment, if it finds a leaſe not materially variant. Vide 4. 

| 14- 2 Rol. 704. +. 30.40. 
In treſpaſs, if it 5 him guilty in a moiety of the land de- 
ſcribed i in the declaration, i in the other maler not guilty, R. a Cre - 


183. 
8, if it varies in a point collateral to the watter in ifue 1 ag, if 
A. avows and pleads a leaſe for 21 years, and a grant of the rever- 
fion to him, and the grant of the reverſion is traverſed; if the ju 
find a leaſe variant from that pleaded, it is not material. R. 2 Rab 
OF. J. 2 | 
? if "4M be on a feoffment. to the uſe of A. for life, and * 
wards to C. in tail, if it finds a feoffment to the uſe of 4. for life, 
and then to ather uſes, which are determined, and then to the uſe 
of C. in tail, it is good; for the uſes determined. are mene 5 
R. 2 Kal. 912. 1. 20. 
In aſampſt by aſſignees of commiſſioners of bankrupt for a L 4 
the verdict finds the * 115 5 J. only. R. Al. 28. 
| So, if a verdict varies the ſum demanded, it does. not pre- 
judiſe; as, in debt, if it finds leſs due than was demanded ; for the 
- reſidue may be paid. K. 2 Rol. 702. 1. 50. 
So, in. ofſumpfit, on the cuſtom of merchants, that either alone 
ſhall pay money promiſed by two to be paid at certain days, when 
. are found in arrear on account, if the verdict varies as to the 
s of payment, the days being paſt. 2 Rol. Jog. J. 5. 
* if a verdict finds a variation, when, notwithſtanding, the matter 
found i is ſufficient to maintain the iſſue, the verdict is good. _. 
Un action on promiſſory note, if there are two counts, one on 
a the note in 1732, (as it was,) and the other for money lent in 1733, 
and as to this laſt count the. iſſue varies from the declaration as to 
the time, it is not material. Wright v. Cruft, P, 9G. 1 R. A. 


25 

115 the iſſue delivered i is entred of 1 and the record * nil 
28 = Eafier, it is not material. _ Crofts v. Wiltin, 4 96.2. 
3. R. 2275 

Ulf plaintiff's accent ; iſue is omitted in * delivered, but in- 
ſerted in e 2 endant on trial "ti defence, {hal only -4 
= g to plaintiff's * in point of law,) n not be 
cke Ben 455. „ 


| n Fohn 8. is Gris, Joe in i, immaterial. Barc 


1 that plaintiff was indebted to ntiff. Barnes, 47 : 
[So, award of venire, twelve & c. venire itſelf 1 ing | 


Barnes, 487. | ACE 


S 31.) And it is ſufficient, if it may vol.” 
Ad * him 71mg th 8d by intendi 
a8, on a general verdict, all circumſtances which warrant! he 
of the-Jury ſhall be intended. 2 Rol. 694. 1 5. Fes L 

So, if a man may leaſe, reſerving the m eee rent "el 
20 years before, if the jury find a leaſe, rendring the cuſtomary rent, 3 
it is ſufficient; for it ſhall be intended the moſt aecuſtomable for | ; 


20 years; for e extends to all precedent time. R. 3 Co, $. -: 
H 8 


> be bargain and ſale found, without mentioning the conſideration, 
ſhall be intended upon good conſideration. Cro. El. 519. R. 2 Rol. 
699. J. 10.1 5 
. A retainer of a deputy, Sc. found, ſhall be intended by deed. R. 
9 Co. 51.6. 
A ES ſar a reſignation; 3 a conſent to the reſignation ſhall 
be intended. R. 2 Cro. 64. Tel. 61. 
Ik it be found that he was ſeiſed in fee, and made a will, upon 
vhich the queſtion ariſes, it ſhall be intended that it was land in foo 
cage, and that he deviſed it by his will, tho' it be not directly found. 
5 EK. 2 Rol. 696. J. 20. 25. R. 2 Rol. 283. 
# „ that he died ſeiſed. R. 2 Rol. 694. 1.35. Vide ſeveral caſi is 
1 the ſame effect. 2 Rol. 698. JI. 20. 35. R. nt. 2 Rol. 699. J. 20. 
If letters patent are found, they ſhall be intended ane the great 
ſeal. R. 2 Kol. 699. I. 35. | 
If it finds that A. recogn. ſe debere before the mayor of the faple, 
it fhall be intended that it was by writing obligatory, and accord- 
OF to the form of the ſtatute... R. 4 Co. 65. 6. 2 Kol. 700. Ss 
ob. 5 1 
ps ?” finds a court-baron held at the uſual place, it ſhall be in- 
tended within the manor. R. 9 Co. gt. Hob, 56. 
If the jury find that the defendant was not taken by a ca, ſa. but 
dy an alias capias, it ſhall be intended that the aliar was on the ſame 
judgment, and between the ſame parties, otherwiſe it would not have | 
been doubted whether the alias was ſufficient, R. 2 Rol. 696. J. 50. -. 
Hob. 55. Vide Cro. Car. 458. 
| 805 it ſhall be intended, that he was kept in execution; for it is 
conſequential on the taking. R. 2 Rol. 697. I. 10. Hob. 56. 
Treſpaſs in four acres of land in A. and B., verdict of the third 
part of two acres, and it does not ſay in what vill, it ſhall be in- 
tended that every acre was in both vill. R. Tel. 228. Cont. Sav. 35. 
"fee. Cro. El. 465. 
If it be found that a man virtute warrants alas A leals; it ſhall be 
intended that he 01 his warrant, tho all the circumſtances are 
; not found. R. rp. El. 167 7. 
If a verdict finds a leaſe by tenant in tail, it ſhall be intended 
that he continues alive. R. cont. Cre: Bl. gr. * 68 es, 
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If it finds a t by patent, and ulteriut grant, Ac. it be i - 
Tofu dT coy K. 2 Brownl. gran, tals. io 


1 | 7 i de depen by a iſp i le incended well t 


A. . 553. 
32.) And Pali 3 a e intendment.] So, words that 


 defenlunWtenant, anddifſciſed the plaintiff, it ficient, with- 
out ſaymg that be is tenant of the freehold, or that the plaintiff was 


|  feiſed and diſſeiſed; fort ſhall be intended that he is tenant of 
the freehold, and not 9 or otherwiſe. R. 2 Rol. 


3. J. 40. 
A ce the jury find the contents of a deed, c. and afterwards the 


15 in bec verba, the court will judge on the deed itſelf, and not on 


collection 12 the jury. Pau. 77. 


(8 33.) Anda reaſonable eee, 1 So, if a verdict ande chat A, 
nted to his companion, court conſtrues it, that he releaſed; 
& this is the proper n. from one n to another. 
e g | ; 


* 


(8 34.) When an nn does not aid] But intendment does not 
aid a matter which ſtands indifferent and is material; as, that rent 
was demanded upon the land. Vide ante, (S 20.) 5 

If it finds a baFain and ſale, it ſhall not be intended that it was 
inrolled. Hob. 262. 

_ if it finds a fine, it ſhall not be intended with . 
id. 
If it finds a * inſufficient at the time of the eſcape, in an 

action againſt the ſuperior, it ſhall not be intended that he was ſo at 

the time of the action. R. Eg. Ca. 527. 

30, it fhall not be intended that no damages were given for a 

thing, which is ſenſible, tho een, 2 As 1 va 129. 


364. 


838.) When Verdict aided by a ſpecial Concluſion. h 


(8 35.) Fer the court doubts nothing but that which is referred & the 8 


court.] So, an -imperfe& verdict may be aided by a ſpecial conclu- 
fon; for the court will not doubt of any thing but what is referred 
to the court by the verdict. R. 5 Co, 97. a. R. Mo. 268. 2 Rol. 
9598. J. 30. 40. 702. J. 10. D. Lit. 94. 134. 
' As, if the jury refers, whether a reſignation, c. be ge I 
Whether there was a reſignation ſhall not be doubted. R. 
"2 Cro. 64. 
I entry be lawful, it ſhall not be doubted whether 4. who com- 
. manded the entry was alive. R. 3 Leo, 152. 


Nor, ſhall it be doubted . the defendant's title i is good, tho* 


none found, if the plaintiff's entry is not lawful. R. Cro. El. 438. 
If the jury find the defendant guilty, if the will executed, it 
Gall not be doubted whether the deviſor was ſeiled. R. Eg. Ca. 256. 
3o, if a ſpecial vexdict does not find a title for the plaintiff, but 
concludes, if the patent be good, for the defendant, if not, for the 
. Ploincf; if the court judges the + 2 voids the plaintiff 12 
HS > 


12085 2 reaſonable uitendment ; as, in aſſiſe, if the ; Jury 8 find that the 
is ſu | 


— 
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judgment; for the ar will intend that the jury were latishied he 
the plainti had a good title, if it was not avoided by! the patent. R | 


Cro. Car. 22. 5 
So, if the jury conclude, , the deviſe is in fee, for the befe * " 1 
ſhall not be doubted 75 was other land ity fee. bad — nf | 


Y den ro the plain, R. Cre. Car: 196s 


F ſuch pode wr diſtrainable, for the it ſhall gout 
there was a good cauſe for the Kaos V: Sem. cont. 249. 


| 68 * ) Aud 7! + a ſpecial conclufion 3 | the Saia, e! 80 
if a verdict finds a ſpecial matter in aſſiſe, and ſays beſides, that the - 
plaintiff was ſeiſed and diſſeiſed, ſuch ſpecial conclufion waives the 
matter. 2 Rol. 696. J. 20. 
If the plaintiff declares upon a leaſe by father and ſon, the jury and 
a leaſe by father and ſon, but that the father was tenant for life, remain- 
der to the fon, and ſo it was a leaſe by the father only, and a confirma- 
tion by the ſon, and concludes whether it was a good revocation : ot ' 
ſuch concluſion the court does not take notice of the other matter. R. 


Jen. 393. 


(8 37.) S5, a ſpecial conclyſen aids other Ae. . 2 ſpecial con- 
eluſion on a üngle point aids imperfection in other parts of the verdict: 
as, if the jury find a ſpecial matter, and conclude, f the leaſe found 
he @ revocation, &c. this aids a variance between the declaration «nd 


verdict. R. 2 Rol. 701. J. 30. 
So, ſuch a ſpecial concluſion aids a repugn ancy between one 
* che verdict and another. N. WR 701. 4 2996, 45- Hob. 54. 


9, 


(8 38. But a Concluſion d does not aid. 


it 6 38.) If it be contrary to the premi iſe.] Yet, the e does 
not aid, when it is not warranted by 12 premiſes; as, in aſſiſe for 
rent, if the jury find. a demand and refuſal of the rent, e. fic diſſe Hunt, 
without finding a demand on the land, jt is not ſufficient; for the 
concluſion is only their deduction from the premiſes, and therefore 
it mall not be intended from thence that it was upon the lad, R. 
2 7 Rel. 693. J. 50. 5 | 
And when the jury make a concluſion contrary to what the law OR 
and the court would adjudge on the ſpecial matter before found; on 
which their Rn is founded, the court will judge upon the ſpe- 
n Vide 3 Leo. 112. R. Mo. 105. 269. 
As, if the jury 7 f a receipt by the executor of rent due after the 
death of the "bow on a leaſe for years, and conclude, ſo af ts, the 
court will adjudge for the defendant; for the rent runs with the re- 
 verhon. _ Dy. 363. 2 Rok. 702. J. 8. 
it finds A. ſeiſed, that B. entred and leaſed to the plaintiff, GY 
if A. has title, for the plaintiff, but does not find that B. entred by” 
diſſeiſin, which hall not be intended, and then His leaſe to the plain 
tiff is void; tho the jury doubt of nothing but the ſeiſin and title of 
A. yet the court will not * ** * che plaintiff. R. 2 Rol. 
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2 500; PLEA D Z *. — 8 


. übe on the profeciaton, if he» 
that nothing was in oy; yet judg- 
hall by ing Hob. 54. : 

(84 A F, n 15 4 0 general verdif.] 80, if a verdict C ; 
gins with a direct verde” and afterwards finds ſpecial matter, 
upon which the law will adjudge contrary to the direct verdict, 
aud ſubmits the whole to the court, the court will give judgment 
- according to-the ſpecial matter. Hob. 53. Pide Dyer, 115. 370. 
Cro. Car. 212. 

As, if the iſſue be whether A. was taken by a cap. ad riet, 5 
and the jury find that he was not taken by a ca. /a. but that on the 
ſame judgment he was taken by an alias ca. ſa. and Jo, &c. R. Heb. 

: 531 2 Rol. 695. I. 200. | 

f iflue be on an afſumpſit to ſave bail harmleſs, and the j jury find 
that the defendant aflumed, but that the bail was condemned at the 
ſuit of another, not in the ſuit againſt * for whom he was Des 
ow hate El. 49. | 


(S 41.) A Verdi needs not preciſe Certainty. 


A verdict needs not preciſe certainty z 28, if the jury find a com- 
miſſion ſecundum formam ſtaturi, it is ſufficient, tho' it does not . 
the ſtatute purſued ip all points. 5 Co. 7. b. de J. Ecel. 

So, if it finds that it was not parcel, but was demiſed as ' parcel, 
' pretextu cufus fuit reputed parcel, it is lufhicieat on iſſue whether re- 


ET ee eke R. 1 Sid. 191. 7 


wy 42.) Nor, Certainty in a Thing not material. 


80, cenainty is not neceſſary in a caſe where it is not material; 255 
5 | in deht againſt an heir who pleads, nothing by deſcent, if the jury find 
| that he had divers lands, without ſaying what, it is ſufficient for, ſor 
2 falſe - plea, chere ſhall be a general verdi@ againſt him, without re- 
ER . 2 Rol. 694. J. 40. 1 Rol. 234. 


(8 43. Bo, A verdi is aided by a Finding 20 Part of the 
Declaration. 


So, 2 verdict may be aided by taking it ouly upon one part of the 
declaration, and not upon the whole. 

And it may be taken upon any part of the declaration to which the 
evidence is applicable. Per Holt, 1 Sal. 133. 

If a,yerdift is given generally for plaintiff, and by miſtake, on a 
edunt not proved, inſtead of the count proved, the court will order 
the verdict to be entred on the right count; and not pon new v trial. — 
A, n 2673 3 3. M. 1235.1 | | : 


; (8 44.) By Amendment. 


| bg the jory find RISE any the plaintiff with one penaley —4 | 
: | , 


* 


of law, and tho" the evidence — n N 


eu! be wy beben uf it 19908 coun, * 
arte afterwards apply it to another, tho the former de bad in , 


any other count. 3 T. K. 448.) . 


| — R. Cro. El. 411. ger 715. J. 20. 1E. 305. e 


262. Mo. 452. Pal. 326. | 
So, if a witneſs delivers to them a bundle of writings, which were 


ſhewn to the court, but fome of them not read as evidence. | R. 


| 2 Rel. 714. J. to. 


713. J. 56. 1 Leo. 133. 


Tho' the jury ſay, that it was laid aſide and not inſpected by them; 
for they ought to- inform the court of it. R. 2 Rol. 7 14. J. 25. 

So, if the jury receive money of the party or his agent, after de- 

rture, before they have agreed on their verdict, their verdict ſhall 
avoided. Per m_ Wray cont. 1 Leo. 18. 

Or, eat or drink at the charge of the-party. Co. * 227. 2 Rel. 


Or, throw croſs or 2 and give verdict Aeg R. 2 Jon. 


z. K. 2 Lev. 140. 205. 9 0 441. [Com. 525 Pr. Reg. 409- 
© Go. C. 124] 


without conſent of the other, the verdict ſhall 


[If one perſon, whoſe name was not in the box, atifwied for 11. 

over Norman v. Beamont, C. P. MA. 18 Gee. 2. ern 464. Barnes, 
453- S. C.] 1 
[If after the jury are retired they receive 2 from one 


ſet aſide. N 8 i 
v. Waine, P. 8 G. 2. B. R. H. 116. 4 K 
$0, if a party, or any for him, delivers a letter or other 1 not 


given in evidence to any of the jury, and a rerdia i is given ren fork 


Co. Lit. 227. 6, 

- ON a writing ſhewn in court, which the judge ſaid was not m- 

terial to the iſſue. Cont. per Poph. Qu. per Rol. 2 Rol. 116, . 16. 
Or, a bundle of writings, ſome of which were read in court, ſome 


 ſhewn to the court, but not read in evidence. R. 2 Rol. 714. J. 10. 


Vide Lit. 69. Fal. 3. 
| Tho! the jury ſay they did not inſpe& them. 2 Rot. 714. J. 26. 
So, if the party gives to any of the jury, before he is ſworn, an 
eſcrow of the evidence afterwards given, w ich he ſhews to his com- 


| panions. R. 2 Rol. 714. J. 451715. J. 42. Sti. 


ſtrong ln perſuades. K. 2 


So, if che plaintiff ſays to the jury upon their departute, . 
clear for me as the uf of wy free; bs d i now widens; Wit 
71 10. 


A thing of fuch a nature te will e een mel be welded 
on the pgſea, and cannot be ſurmiſed. K. Cro, El. 616. 3 Leo, 267» 


K. 2 Rol. 262. Pal. . 
And ing nd dang i the churg of the v .. 


* 


ge ble hve mein, and not eee. 2. Aua vn 


B ee 
2 


5 A jun ury miſdemean . is "0 
party who . benefit by the verdict, there ſhall be a 
e y hal be Wha eee ren 


68460 When t. But if FEE mich. 4 Ps We. 
giveu in evidence, it does not avoid the verdict, tho” it was without 
the direction of the court. R. Cro. El. 411. Per Holt, Sal. 645. 

So, if they take books, writings without ſeal, &c. given in evidence, 
25 2 is: bee, of the parties, or of the gourt. 5 C. El. 44 

Co. Lit. 227. Mo. 45 2 

*The ch ey _ them from the party or his agent. K. c El A1 1. 
2 Kl mrs: J. 10. 50. 716. J. 5. 
| So, if they take depoſitious ſhewn in evidence, the? all were not 
read in court. Lit. 69. - | 
80, if a juror himſelf news to bis companions a. writing not 
given in evidence; this does not avoid the verdict, if he had it not 
2 the party or his agent. R. Cro. El. 616. 2 Rot. 715. 35. 
Mo 

805 * the plaintiff ſpeaks to the j Jury, bn he lays acting of the 
cauſe. - K. 2 Rol. 715. l. 45. | 
'  [Tho? one of the parties deſire a juror to attend i in his cauſe. Suel 
v. Tambrell, M. 12 G. Str. 643. 

Or, if a juror challenged and withdrawn ſtands with a jury for 
half an hour, if he does not give evidence. R. 2 Rel. 8 43 * 

So, if the jury eat or drink before the verdict, if it be not at 
che charge of the party or his agent. Co. Lit. 227. b. 2 Rot. — 
J. 45: 55. R. 1 Lee. 133. 3 Lev. 267. R. Mc. 33. 599. | 


65 at the charge of the party after they are agreed, Co. Lit. 227.6, 

2 Rel. 713. 1.40. No 

So, if they eat and drink in view of the Judge with the confent of 

dern, 20 H. 7. 3. b. 

tho jurymen leave the reſt for ſome time. Wray v. Thorn, C. P. 
M. 18 Geo. 2. Willes, 488. S. C. Barnes, 441. 

Itxpo' a juror be called Henry inſtead of Harry. Barnes, 4544] | 
LA verdict ſhall not be ſet aſide on affidavit of two of the jurors, 
that the jury intended to give 7. only, beſides 234. 5. brought into 
court, inſtead of 23 J. 17. for which the verdict was declared and 

_— up. Palmer v. Crowle, P. 12 G. 2. Andr. 382.1 
e, e. | ar; — confeſing ny toſſed e . not ful 
14438. ev 


arg. een Afier nid 4 a wan may: * 
. 2 ing in the record, in arreſt of judgment, which: may be 
5 25 error after judgment. 2 Kol. 716. J. 30. 48. 1 Sal 77. 
* e. 3 


HY £54 + yore” 


| 4 


= 97-mJ. 


** 4 . 
. ; 
e 
* — 


B ‚« A .  oy 


20 914. 235+ Le. 3. abr 


Kan e 
26 | 
. till four- dee 


there are ſo many within the „ the 1 2 y m 


arreſt of judgment. R. 1 Sal. 7 
Otherwiſe, if there ate not four E. þ n 
So, an thing which ſhews the writ. ated 


it is not ſufficient. Bid. 2 
I on a motion in arreſt of b $0 Bay it, 


and afterwards the court is E there eannot be Joann 
if the court be divided'on the field een 1 Sal. 17. | 


1 Sal. 17. 
| [Aﬀter verdict, the court will do what they can to help declara- 


* but not after judgment by default ; ſo, if plaintiff has not averred . 


performance, or readineſs to perform what was to be done on his 


part, judgment ſhall be arreſted. Collins v. Gibbs, M. 33 G. 2 
28.4.8 


99˙ 
LA verdick will not aid, where the iſt of che action is not laid 
in the declaration but it will cure am iguity. Coup. 826. De. 


" 683 3 


n an information for two penalties on two ſtatutes for the ſame 


fact, and verdict pro rege, and one is bad, judgment cannot be ar» 
N reſted as to part, and my rege for the other, but muſt be arreſted 
in tofo. Rex v. Roſevere, T. 1730, Bunb. 286. 295. « 
If good notice of trial is s given and countermanded, then ſecond 

notice, but name of cauſe omitted; this ſecond caminuals and name 
of cauſe inſerted, and cauſe tried, "verdi ſet aſide; the confinuance 


cannot cure the ſecond. | Barnes, 29. ] 

(If- on a bad- juſtification in treſpaſs there is s verdict for de 
ſendant, yet it ſhall be ſet aſide, and judgment entred for plainti®. 
Barnes, 255.] 


| But he cannot a error in folk in arreſt of judgment. 2 =. 
716. J. 20. 0 85 


As, that the plaintif is an infant, and appeared by attorney. Bro 


Attorney, 46. | 
| [Judgment after verdict ſhall not be arreſted for an objeQion that 


would have been on demurrer. Thus, in debt on ſecurity- 
bond of a bailiff of G. hundred conditioned if he duly executes his 


offices tuithin that hundred, and executes all warrants directed to 


him, and makes due return, then, &:. plea of performance; repli- 


rac that defendant had not duly executed a warrant directed to 


rejoinder he had; verdict againſt him; he ſhall not arreſt 
. — becauſe it is not alleged that the warrant was directed to 
as bailiff of- G. hundred. ny v. Maſon, 7. 3 G. 3+ A B. A. 


2 curiam after judgment on demurrer, defendant ſhall not 


— . — uiry, for an ex | 
tion that might have been taken on arguing Ho, DO yr | 


caſe of judgment by default, or if the fault atifes'on writ of i inquiry 
or verdiẽt. — eng .. - 


: Nor, | 


ip judgment. BR Cre.) 


%. 


— 


o * A . 7 
tion, he at not move in 
1 fag s 


| 1793] 


PLE AD ER. 


Erbe want of a bill in the g's bench, and the want of an 
„ 0 ud after rerdist. ys 


F 
7 Sal. 78. 2 
Ny 
pa + 
- LEN 7 « 


* of 
1 
3 


Nor, after a nonſuit. 


de, 0 unter of record which doeg nor _ * 
,condy as, want of an original, warrant of attorney, Cr. 1 Cal. 77. 


— it the roll where thejudg- 
ION + fot. or apes; is not in court. Fr. Reg. 147% 


dar inctAvient or - | 
Judgment is final. 15 78. = 


In B. R. noſes, bogen whkin-fans Gon after 


| the poſſes brought into court in C. B. ay within four days a We 


commencement of the term. 1 Sid. 36. Lat. 11. | 
And if judgment is ſigned before, or on the fourth diy, it is irre- 


| gular, tho* no execution till after. R. 5 Mod. 205. "oa 


[$unday: is not efteemed one __ the four days within which arreſt 
of judgment muſt be moved: for. M. 7 G. 3. 4B. 1. arge. Dougl. 


745] 


Motion in atreft of judgment muſt be on the a arance-day of . 
Y 14 return of habeas corpus jur. Barnes, 445. ] Pry 


Uf it is to be moved the laſt e term, there wo be notice 85 


given. Barnes, 247.] 
t in an indictment may move in arreſt of judgment 


| Nn ſigned. Rex v. Hays, N26 2. 2 2 


Ane now in a civil action in B. R. — do-ado fi.om 
reſt of judgment, after a rule for a new trial has been diſcharged, 
and at any time before ju __ is entred up. Taylor v. Whitdbyad, | 


B. R. T. 21 Geo. 3. Dougl. 745.) 
[ln B. R. a rule has home ined to ſhew cauſe why a nonſuit 


ſhould not be entred, or why the judgment ſhould not be arreſted, or 
why a new trial ſhould not be granted. Cameron v. ner B. R. H. 
16 Geo. 3. Coup. 403. 


If there is a demurrer to one count, and a verdict for plaintiff on 


another, judgment cannot be arreſted till the demurrer is determined, 


for till then the proceedings are not complete. Gudright v. Hodgson, 


| ** 12 G. 2. Andr. 282.) 
After verdict, the court will ſuppoſe every thing vight, unleſs : 
| the contrary appears on the record. Bull v. Steward, M. 23 G. 2. 


6: Will. 25 

: ions ſhall not be arreſted dend the defendant's name is 
pat in two counts inſtead of plaintiff's. Richards x v. Simonds, M. 
10 G. 3. 3 Wil. 40. ] 

3 ſhall not be arreſted, becauſe in joining iſue the de- 


| fendant's name is repeated, inſtead of inſerting the plaintiff's. Raw- 


bone v. Hickman, P. 9 G. 1. Probyn v. Churchman, 1 2. 
Cleaver v. Jordan, M. 7 G. 2. Oy v. een. — 60. 3. 4B. A. 


<=.” 


{ Fhe- court will not arreſt the judgment in an ee words 
in one count, tho' ſome of them bs not actionable. — un 


C. P. H. 17 Geo. 2: Wille, 443. 
[Secus where there are two counts, and none of. the words in one 


Fa * — * : , | 
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—_— yd nnd ent en forthe hin 1 
* n Wille, 443. oy 


(8 48.) By an inconfifine werd 6 wy 30. a. verdict 
may be avoided by a contrary verdict between RS 
3 if there 35 verdict in guare impedit, that 4 mou not ad- 

mitted, &c. upon the king's preſentation, a e nan 

right of advowſon between the king and: * not ie to 
e impedit, does not avoid the vere ans r:pedit. 


1 15 a verdit upon another ine 5 . 3 Alen be FACE 
ſiſtent : as, in treſpaſs againſt two, if one pleads not and it is 


Hons againſt him, the other pleads, given by the plaintiff, which is 2 


| inſt the plaintiff, there ſhall be judgment againſt the 3. 54. 
on 2 rſt — alſo; for the title appears * bim. 54. 
Mod. Ca. 10. 2 Cre. 134. 3 

Otherwiſe, if the defendants are ſued ſeverally. Heb. $4. _ 

So, in trouer, if one defendant pleads not guilty, and is found 
guilty, the other pleads a releaſe, which is found for him, the plain» 
| tiff ſhall not have judgment againſt him who pleaded not on for, 

being en charged, the releaſe to one diſcharges both. R. 4 Med. 


- 785, in an action againſt two, one is found guilty, the other pleads 
a juſtification, whereupon! iſſue is joined on an immaterial point, and 
te defendant at the trial makes default, whereby being out of court, 
there cannot be a repleader; the plaintiff cannot have judgment * 
. one, but the action abates againſt both. Mod. Ca, 10, _ ff 
[A. and B. have mutual demands; each brings action, A. gives no- 
tice to ſet off, B. does not; both cauſes come on at the ſame fit-. 
tings, but A. v. B. firſt ; A. takes verdict for his whole demand 30 Ls 
then B. v. A. comes on, A. offers to ſet off, but is not allowed, and 
B. has verdict for his whole demand 17 J.; this verdict againſt a. 
ſhall be ſet aſide, with coſts of nonſuit ; but he ſhall remit ſo much 
of the damages recovered by him as excceds the balance of the mu- 
tual debt. Brown v. Baſkerville, T. 1 G. 3. 2 B. M. 1229.) 
But otherwiſe, if the verdict does not appear inconſiſtent ; as, in 
treſp againſt A. and B. one pleads not guilty, the other juſtifies for 
preſervation of the peace, and it is found for him, and for the plain- 
tiff on the other ifſue; the plaintiff ſhall have judgment, for he might. 
be guilty at another time, K. 2 Cro. 134. 
ndebitatus ofſumpſit againſt A. and B. and judgment againſt A, by 
nil dicit, B. pleads —— and there is verdict for him, A, ſhall not 
A ee eras" Per Halt, ama 25. 


(T) Poſtea. 


Big = 2: in C. B. the clerk of alle, ee. ſhall deliver the 
ca r 

. e eee 

And he keeps it in the interim, and ſhall hare 67. 8d. for his at- 

tendance with it before. Mad. Ca. 24. 


1 that time to any except 
11 


the clerk in co 


* 
— 


—: move in are of judgment, he muſt b 


noma, and have the 1 in court. 
W a rule upon Pala, that it be brought into court, is notice. 


| court will 60k at #/diffaice er me after the trial, "amend 
EE increzang” the damages given by the jury, altho all 
fing their intention to have been 
to given fuch med — and that they conceived - 

bad giten alculated to give him ſuck. a ſum... 


rgunient 2 a ſpecial verdi& in ejectment the 
court of C. P. gave 700 ment for the leſſor of the plaintiff, the court 
on motion ſtaid the poffes until the event of a writ of error (which 
the defendant intended to bring) ſhould be known, on the defendant's 
undertaking to account for the” meſne profits from the day of the de- 
miſe. F 1 H. Bl. 34-] | 


ww Continuance of Suit or Proceſs. 


(V.) When neceſſary. 


AFTER appearance the ſuit muſt be continued, ll judgment 
from one term to another. 

80, if the term be adjourned from cc. Airb. ad menſ. Mich.g 
there'6ught to be a continuance entred from one day to the other. R. 
1 Kol. 486. J. 20. 

If the plaintiff declares in Michaelmas term, and after imparlance 
to another term, declares de now, as the courſe is in C. B. there 
_ to be a continuance from one term to another. K. Cre. El. 


412. 
[Defendant in cuſtody on ca. 16. diſcharged on written agreement; 
above a year after, new ca. ſa. iſſues without continuance on the roll ; 


it ſhall be ſet alide. Barnes, 205.) 
[On aul tiel record, plaintiff may continue the day for bringing in 


the record. Barnes, 84.) 


If judgment be on default or demurrer in B. R., and a writ of 
inquiry awarded, a continuance ſhall be entred from the firſt ta the: 
ſecond judgment; for the firſt is only an award. R. 1 Rel. 485. £ yo 
R. Tel. 97. R. 11 Co. 6. 5. Dub. 1 Rol. 408. | 

But after default the continuance in H. R. is only by dies dat. to 
the plaintiffy for the defendant is out of court. 2 I Koi. goo: 1. 5. | 
16. N. 1 Sid. 16. Mod. Ca. 9g. | 

And in C. B. no continuance is neceſſary after judgment by de- 
Fault, till judgment on 2 writ of i inquiry. R. 1 Rel. 486. J. 7. R. 
mir Tf Acc. Cro. El. 1443 . 

Nor, in B. R. where the writ of inquiry 3 is returnable in the ame 
term. R. 1 Rol. 486. I. 4. - $37 2. ..4-8i8;.07 
_ 86; in an inferior court dere muſt: be a cominuance annchs 
court to another, after the writ of Wy" or. K. . 97 
Ney, 126: vis. by day to the plaintifft.. | 

And, if judgment be confeſſed at eben 44 bene n 
the Y R. 1 Rol. 


* £ : 9 8 
| "th wk 


5 1.30 ge. 37. * WR 


| ficient to make the continuance to the next court. R. 1 Kal. 484 


* 9 * 
, * 


nin 5 * 
.. So, i in a writ mw aſter the parties. pea. and proceed, it m 


| be ons BU legs i b of; kin . 
| A is not a con inuance of 2 j 
a 52 2 09 as to avoid the of ponies = * TY OA 


8 13 Wee. bs B 


"ta if the ſheriff on a "grin 1 in 184 * claim 
; p , Pons no 
of „ but nothing is done till term, we de- 


fendant appears and pleads, and judgment i 1s given, default of con- 


tinuance from Mich. to Hilary term is no error, for till appearance 
there can be no diſcontinuance, for the Parties have no day in court. 
2. 1 Rol. 485. l. 25. 

Zo, after final judgment there need not be any continuance. R. 
1 Rol. 485. J. 55. | | 

So, between verdict and judgment there noel dt * 

And therefore, if iſſue be joined by one defendant, 10 verdict 
thereon, and a demurrer by the other and ſeveral continuances en- 
tred to the demurrer, but none after the verdict, and then there is 
judgment on both, it is no error. R. 1 Rol. 485. J. 35. K. C. 


Car. 236. 


So, if on a plea after the laſt continuance at niþ prius the jury is 


diſmiſſed, and no continuance is entred till the day in bark, it is no 


error; for the day at nf privs. and in bank are the ſame day. K. 
1 Kol. 485. J. 40. 

[Continuance need not be <ntred in 2850 of niſi prius: therefore, 
if after iſſue joined, and before day of niſ prius, one of defendants 
die; ſuggeſtion of it, and venire fu. between plaintiff and furvividg 


_ defendant, and. jurata at the foot agreeable thereto, 1 is good.” Barnes, 


469] | 
So, in the courts of London i it is not . tho' it is in other 


inferior courts. 2 $ho. 424- 


(v z.) How it ſhall be entred. 
The continuance ought to be to a time certain; as, to the next. 


term, Sc, Semb. 3 Bul. 233. 


So, in an inferior court, which ought to be held at a day . 


as, from three weeks to three N Sc. the continuance muſt be to 
ö the next court, viz. on ſuch a day. R. 1 Rol. 484. 4 35. Dy. 262, ' 


2 Cre. $71. R. Cre. El. 105. 
And it is not ſufficient to ſay at the next court generally, tho! i it be 


ſaid ad guam proximam Wy ſuch a day, c. X. 1 Rub 484. 


J. 35. Cont. R. 1 Rel. 486. J. 35. Cro. Car. 254. 
ut; if the court is to be held when bailiffs pleaſe, Ec. it is ſuf- 


J. 25.  Cro. Car. 254. 


So, in Cheſter, they are to the next court generally, and not to a day 
certain. Sb. 95. 


So, a continuance in an inferior court muſt coram quo the next 
court is to be held. 55. 319. for jr — 


So, continuances muſt be entred FAS one term to another, with- 


* intermitting aden, and therefore the continuance of a plea. 2 


- 
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e nber of the deferidanit, r K. 
4 1 Ro. 484. J. 42. Sti. 339. K. 2 Cro. 30 4. 


Zo, à continuance by cur. wit. intermittin a term is a diſ- 
ee K. 1 Rel. 484- J. 4. N ; 25 
, So, if the term is adjourned to another day in the ſame term, as 
from men Mich. "to 'menſ. Mich., the continuance ought to be to 
| mich and not to oft. Hil. otherwiſe it will bes 4 diſcontinu- 
ance 1 8 130. L. 7 
| 11.081 t record, from Eafter term, to Mich. 
term, 38 if may, yet com ances ought to be entred from Eafter 
to Trinity, and ſo to Mich. term, otherwiſe it is error. R. 1 Rel. 
485. , 5. 
Bo, a capias cannot be continued, latermitiing a term; is the 
| 12 ſhall not ta in priſon. 1 Rel. 484. . 20. An 155. a. 
| 00. 

"Nor, a capias nee. Cro. El. 467. nas. 

So, in an appeal, if the proceſs leaves a day 3 it will be a 
diſcontinuance; for if the original was returnable quind. Mich. 
which was 16 03. the capias muſt be teſted the ſame day ; for if it be 
teſted 17 02. or the next return, tho' all in the ſame term, which 
is but one day in WW, it will be bad. K. 2 Cro. 284. Tei. 205. 
1 Bal. 142. 

But an original may be returnable two or three terms after the 
tete; for the defendant bas no prejudice. 1 Kol. 484. L 15. Dy. 
175. 8. 

4 7 a diftring as. Dy. 175. Bro. Jour. 71. 

80, in a whit of execution, the juſtices may give 95 at their vin; 
28, in 2 ſcire faciat to execute a fine. 1 Rol. 484. J. 32. 

So, in exigent, grand cape, or other proceſs in real action; for five 
counties, nine returns, &c. cannot otherwiſe intervene, as they ought, 
between the 7effe and return. Dal. 104. 

So, in a capias ad ſatigſaciendum, or other proceſs i in execution; for 
no return is neceſſary. R. Sal. 700. Vide Return, (E 1.) | 
| So, in an inferior court, if the continuance is by idem dies, inſtead | 
of eadem hora, it will be good. R. Mo. 4 

80, if the-continuance be to tres Mich., 2 nothing done after till 

Mart. there is no diſcontinuance, for it is all in the ſame term. 

[If to declaration of Trinity there is imparlance to Michae/mas 
term, and defendant procures judge's order for time to plead till 
115th December, the imparlance ſhall be continued to quinden. Mort. | 
Barnet, 161.) © 

_ A continuance may be entred on the plea roll, R. 2 C. 303. 

Or, on the roll of the venire after iſſue. 2 Cro. 304 © | 

[If proper continuances are entred on the plea-roll, the want of 
them on the i, prius roll is not material. French v. Wilſhire, M. 

” 11 G. 2. Andr. 67.1 
; [When the trial is deferred, if the venire facias is returned and 
filed, the proper entry is, that the jury ponitur in reſpef?. ; if it be 
not filed, enter a non miſit breve ; either way will prevent a diſconti- 
| Nuance. Rex v. Hare and Man, H. 6 G. Str. 266.] 
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roll by ordering them to 1 entred at any time before judgment. K. 


Rial. 48 541 5 8 
" che plaintiff will not enter the continues town eoth 


if judgment ſhould be againſt him, the defendant may enter U 
122 487. J. 30. 1 Les. 10. ETD 
Uf bill is of Zelter and in Trinity defendant. plendas, . 
1 and pape r- book delivered without 2 racer 
jon rinity, it ſhall not be ſet afide ; for it ma e 2 ine 
the roll. Wilkes. V. Mood, A. 4 G. bk ON 2 . 203. 1 V n % 
So, if the continuances are not entred, the court mayamend 


i \ : 
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in ſcire faciar. 3 Lev. 4 

9 — l the plea Hg — ere ſhall be taken for default of 
entring a continuance... 1 Sal. 17 

So, before judgment, there all be no diſcontinuance. againſt 


| the king; for as to matters to which there was no plea, the l wn, 


general may take . or enter a nale profequi at his election. 


04-. © 
t So, continuances may be entred on a latitat, or original, to 8 | 


þ the ſtatute of limitations, after the ſtatute pleaded. - 1 Sid. 53. Go. 


Or, on a fieri faciat or zlegit, many years after, when a new fieri 


facias i is awarded, to fave a ſcire facias. 1 Sid. 59. 


80, in C. B. a continuance ſhall be pion to be entred within 2 
year after iſſue. Sav. 54. 1 | 
So, in the Exchequer. | 
But, it is in the diſcretion of the court to pee, an entry of conti- 


nuances or not. R. Sau. 54. | 
[And they will grant leave, after verdict, to arrive at the juſtice 
> the aſs... Mears v. Deliman, B. R. Z. 38 Gee. 3. 7 T. * 613 85 


( 5. ) By what Words. 


If proceſs be teſted in one term and returnable in be & it 
is a ſufficient continuance from one term to the other, 1 Rol. 484. 
4 * Fo | 

So, by an imparlance from one term to another, 

By prece partium. " 8 

By dies datus. 3 Leo. 14. F | 


{73 By curia adviſare vult. 


By vicecomes non miſit brev. Lut. _ | / 

By. ur. ponit. in reſpeflu. Tel. 97. 

So, if an appeal, &c. before juſtices of grol-delivery be removed 
by certiorari into B. R. by the return of the'certiorars a Giſcomtinuance 


is prevented, tho' it be fine die. R. 1 Sal. 62. 


t in a Writ of inquiry there cannot be a continuance Jur. 


ing in reſpetu, but only by  viceconies non . brow. K. Tel. 97. 
Ney, 120. 
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which is error. | | 
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Lay P.'6.G. Str. 30 %/%½ʃ6S 
But though « a plea doth not anſwer the whole promiſe, adi is 


plea, yet if it is pleaded guoad the whole romiſe 
it will not — a difcontinuance; and vice verſa. Bid.) l F 


80, E r i Vide ont : 


8 if a day day" be given to the plaintiff, but" the ae bor . M 
= defendant is omitted, it will be a diſcontinuance. R. 1 Ret. 486. 
. 

Otherwiſe, where it is the king's ſuit, NO a day aivect's the de- 
fendant, but idem dies to the plaintiff is omitted; for the king is 
always preſent. R. 1 Rol. 487. J. 3. Cro. Car. 390. 

H the demandant omits in his demand a part contained in the 
original, it is a diſcontinuance for the whole. 1 Ro/. 487. J. 35. 
Zo, if the defendant vouches for part, and ſays noching for the 

reſidue. 1 Rol, 487. J. 40. 

Or, if proceſs on voucher goes only to parcel. 1 Rot. 487. J 42. 

8 - Bo, if che plea be in bar, and after replication the defendant de- 
murs,-and concludes in abatement. 1 Sal. 4. | 

So, in replevin, on a taking in two places, if the defendant 3 
only to one. R. 1 Sal. 94. 19. 

: „if the plaintiff in a replication to a plea in . abatement con- 

cludes with praying debt and damages. R. 1 Sal. 177, Carth, 138, 

Or, to a plea in abatement demurs in bar. R. 1 Sal. 216. 

So, if the plaintiff demurs to the defendant's demurrer to his 
declaration. R. 1 Sal. 219. 

But if there be a diſcontinuance, the plaintiff need not take a 
ment; for if he joins in demurrer, the court will give E 


him. R. 1 Sal. 
So, if there be an iſſue for part, and a diſcontinuance ſor * 


the court will not gire judgment againſt the rr = 


ihe el; for the diſcoutinnapce will be aided by a yerdict. 
21 


uſual money counts, the defendant pleads nil debet to the e Gurl ſt coun 
and diſcontinues as to the others, after a verdict for the 

the defendant ſhall not take advantage of his own miſpleading in 
arreſt of judgment. Harvey v. Richards, C. P. T. 31 Geo, 3. 1 H. 


Bl. 644. 


ge gainſt chree; two pleaded a debt of record by way of 
. he plaintiff replied au tre! record, and gave a day 1 


two defendants, but entred no * reſpecting the third. 


W * Alle 


* F * 2 2 . 
3 


e | Wy or reatication does not ene . of 5 
ar- 3 it will be « diſcontinuance for the whole, 


ive er nds of 261. the defendant pleads as 
ral ſums of it is a diſoontinuance.  Wadward v. 


(Where in an Aion of af. mpſit, on 3 bill of exchange with the £ 


tl 


+ 


PLEADE R. -- 
ment muſt be given lt the plaintiff, even: though the defendants“ 
plea were bad. Tippet v. . F. * Gang 1 By: & Pulte | 
411+] 2 | | and op 
650, if the lea does not mer the e 3 r 
File ny 4p St A ; though it is a diſcontinuance bd, 8 
record of the ſame term, engt may take judgment diet ſor 
what is uncovered. Woodward v. Robin, F. 6 G. Sits 2275 "= 
So, in a ſuit by the king, as, quo warrants, Sc. if if there 1 
for part, and nothing ſaid to other part) it il not be =__ 5 
ance; for the attorney-general at any timie before judgment may. 4 
proceed, or enter a nolle projequi, for the other part: Hard, ey ol 
| ( 3. ) To one ] Perſon. 
So, in an action againſt ſeveral, a diſcontinuance of the p 
againſt one defendant is a diſcontinuance to all. 1 Rol. 488. . 10. 


5 


X. Cro. El. 762. 


So, in error on an outlaw for felony, if a ſeire facias goes againſt 
the mediate -lords, and hits be a ede fc we king and 
party, but not as to the lords, it is a diſcontinuance as to all. 1 
488. J. 1 | | 

But, if there are ſeveral precipes in a writ againſt ſeveral, a diſcon- 
tinuance as to the defendant in one præcipe is no diſcontinuance to 
the others. 1 Ro. 488. J. 25. 

So, it will be a diſcontinuance, tho' day be given to him, who wag 
not in court: as, in an inferior court, if the defendant be eſſoigned, 
and at the day makes default, and day be given to him, * * 

default, to the next court, it will be a diſcontinuance, tho da 

given to a ſubſequent court by the cuſtom of the court; for for here 
cannot be a-cuſtom contrary to the law. _. 

So, if day be given to the defendant by efſoign, and idem dies dat. 
guerenti be nn it will be a diſcontinuance. R. Garth. 172. 


(W 4.) The Effect of a Diſcontinuance. 


A diſcontinuance ſhall be peremptory: as, in an appeal. 'Carth. 4 5 
Diſcontinuance or miſcontinuance of a plea or proceſs is erter. 
1 Rol. 485. J. 20. 
And difcontinuance of proceſs ſhall not be aided by appeared 
2 Cro. 284. D. cont. Sho. 319. 
But, miſconveying of proceſs, viz. of one pont for another, or 
mann. may be aided by the party's appearance. 2 Cro. 284. 


(W 3.) When it ſhall be by Leave of the Court. 


But the plaintiff may diſcontinue his ſuit by leave of the court. 
[Rules ſhould be drawn up, * have leaus or be at liberty” to diſcon- 
tinue, not 4 fall diſcontinue.” Barnes, 170. ] f 

So, if plea is not continued upon the roll for a year after demurrer, 
the coun uſually grants a diſcontinuance upon the prayer of pne 
© party, if the other does not pray the contrary. 1 Rol. 487. l. 25. | 

et, if the other _ the contrary, it is in the diſcretion of the 
court. 1 Kol. 487. J. 27. | 

The court may * it after So rerdict argued, but my ; 
Ne. Vo Mm | 


: * v. 


* ” P . - : 
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4 er will, not permit the 10 
verciict, in order to adduce freſh proof in contradiction to the verdict. 


28155 * 


00 atime before diſcontinuance: Barnet, 169.] 


e 5 as tnow:ngly ht his action wrong, but on payment of 
Harris v. WT G. 3: nn,, 
Te court will give leave to executor to diſcontinue without 
paying coſts, after undertaking to try peremptorily, he having diſ- 
covered there was a deed againſt him; and being bound not to bring 
new action without leave. Bennet v. Coker, M. 7 G. 3. 4 B. M. 
192 
19971. rule for judgment %%, the plaintiff ſhall not be allowed to 
diſcontinue. 1 Sal. 179. 
And, after iſſue and a verdi&t for him, the plaintiff cannot dif- 
continue without the conſent of the defendant; for if the plaintiff 
will not enter up judgment, the defendant may. R. 1. Rol. 487. /. 


25. Sal. 178. 


Nor, after demurrer joined without leave of the court. 1 Bul. 217. 


Anciently. 1 Sal. 179. | 
But, after demurrer argued, the court have permitted a diſconti- 


nuange on payment of coſts, where there was a miſpriſion in the 
plaintiff in point of pleading. 2 Lev. 124. 209. 1 Lev. 1915 192 
3 Lev. 440. 

And this in eſcape. 1 Sid. yy 

After demurrer argued and allowed, on payment of coſts. Butler 
v. Mali, H. 4 G. Str. 76. Henderſn v. Williamſon, M. 5 G. Sir. 


116 
[After judgment on demurrer for plaintiff, and error brought, 


plaintiff may diſcontinue on coſts in action and error. Barnet, 169. 
So, after a ſpecial verdict ; for it is not complete, but! is de gratia. 


Semb. 1 Sal. 178. 
So, after a writ of inquiry executed and returned, the plaintiff 


cannot diſcontinue without the defendant's amen tho” it be not 
fled. R. Sho. 63. Carth. 86, 87. 


[After judgment on demurrer in replevin for avowant, plaintiff | 


cannot diſcontinue. Barnes, 169.] 
[Whether diſcontinuance may be entred without leave ? A. 
Barnes, 170. © 


[Plaintiff may enter nil capiat per breve on a plea in abatement | 


without leave, but not in other caſes. Barnes, 257.} 

[Plaintiff cannot move to diſcontinue, after defendant has moved 
for judgment as in caſe of nonſnit. Barnes, 316. 

LAlſo, whether plaintiff in replevin can diſcontinue ? Du. Barner, 
1 1.1 
a > We A nil to diſcontinue does not of itſelf diſcontinue an 
action, but there. muſt alſo be an appointment to tax the coſts. Mit- 
OE STOR age 92. R 765] E 


not do it in ad diss r. Lawn, H. 9 G. 2. 3. R. H. 
aintiff to diſcontinue after a \ ſpeciat 


W though defendant has been arreſted = 


t will not — an executor to diſcontinue in any caſe 
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0 6.) When it ſhall be aided, | bs. 


32 Fl 8. 30. after verdift, judgment Kar ns» not- 
„keel any miſcontinuance, diſcontinuance, w of 
proceſs, Ge. ide Amendment (I). I 

[This ſtatute extends to Tech in a penal” a l dn; Dea, 
115. (100. )] „ 

{ This fas. extends to diſcontinuances made after vera F the 
original proceſs is returnable at à common return, and they . | 
in error is returnable at a day certain, this diſcontinuance is aided by 
the ſtatute. Bern v. Bern, 2 8 G. 2. B. R. H. 72.) 

So, by the ,. 4 & 5 An. 16. JEN" by confeſſion, ni ditit, non 
ſum informatus, or writ of inqui ns 
But before this ſtatute it was not aided upon a general demurrer. | 
Vide ante, E 1.) —- : 

Nor, now upon a ſpecial demurrer. | ra 

(If after judgment by default on a bill againſt an attorney in C. B. 
where the proceedings are on a day certain, the writ of inquiry is 
returnable at a general return, it is miſcontinuance, and aided by the 
ſtatutes. Launder v. Cripps, H. 6 G. 2. Str. 947. Vide poſt. (3 B 16.) 


(X) Nonſuit 


(X 1.) What ſhall be. 


Is ha demandant or plaintiff does not appear at the day when he 18 

demandable, he ſhall be ſaid to be nonſuited, quia non ef Proſetut. | 

&c. Co. Lit. 138. b, 
And this. may be before the defendant”s appearance: as; at the 

return of the writ. Bid. 

Or, if the plaint is removed by hene, at the return of the _ | 


Tel. 2. 
So, at the return of an aſſiſe, if the det is not ready co 


1 plaint, on demand of the tenant, he ſhall be nonſuited. K. 
1. 62. 

And the plaintiff may be demanded the day of the return of the 
; writ, tho' the defendant not till guarto die poſt, R. Garth. 172. 

Or, he may be nonſuited after appearance : as, at any day of conti- 
nuance; for the plaintiff i is then demandable, and is the firſt agent. 
Co. Lit. 138. b. | 

[Judgment as in caſe of a non-ſuit may be entred up againſt the 
demandant in a writ of right; and the court will not relieve him, if 
in the courſe of the proceedings he has conducted himſelf unfairly 
towards the tenant. Alutil v. Fierſon, C. P. M. 38 Geo, 3. 1 Beſ. 
Full. Rep. 103. ] | 3 

Rule to Fas in C. B. muſt be in, the office where plaintiff's 
3 practiſes. Barnes, 3 13.] | 

1 for want of declaration demanded in the country, oſt 
de. Barnes, 311.) | ? | 
hy at the day of ni, prius. 
© [But if the plaintiff appear at =/ pring, he cannot be nonſuited 
inſt his conſent. - 2 T. R. 27 


8 * feli, recorded by he jadgo of of gre, | 
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cannot afterwards be recorded in bank. Gardener v. Davis, F. 


.- 


| 24 G. 2. b * ns 9 Le > 5 WIFE. oF 8 i _ L | if f an 
None but eſendant n demand the plaintiff, If neither 
plaintiff nor defendant appear e called, and jory ſworn, the 
only way is to diſcharge the jury. Arnold v. Johnſon, H. 6 G. Str. 
9. 2. B. R. H. 305.) 
de record that no iſſue is joined, the jury muſt 
., d. 11 % ũ 
ay given by cur. advijare vult after demurrer. Co. Lit. 
| * an interlocutory judgment; as, guod computer, & c. Co. Lit. 
But by the /. > H. 4. 7. at the day by cur. adviſare vult after a 
verdict, the plaintiff cannot be nonſuited. Bid. + 
[By fat. 14 G. 2. c. 17. if plaintiff neglects to bring iſſue to 
trial according to the courſe of the court, the court, on motion on 
notice, ſhall give judgment as in caſe of nonſuit, unleſs they allow 
farther time, and defendant to have coſts as in nonſuit.] i 
When iſſue is, joined early in the term, notice of trial muſt be 
given in the /ame term. Frampton v. Payne, C. P. T. 28 Geo. 3. 
1 H. Bl. 65.) | 
Ulf iflue in a London cauſe be joined early enough in a term to enable 
the plaintiff to give notice of the trial for the ſittings after that term, 
the defendant is not entitled to judgment. as in caſe of a nonſuit for 
not proceeding to trial, unleſs the plaintiff has in fact given notice of 
trial. Munt v. Tremamondo, B. R. H. 32 Geo. 3. 4 T. R. 557] 
{The plaintiff has the whole of the term, next to that in which iſſue 
is * to try his cauſe in. Baker v. Newman, C. P. H. 29 Geo. 3. 
1 H. Bl. 123.] is „ 1 
5 [To ſupport, in the next term after that in which iſſue is joined, 2 
rule for judgment as in caſe of a nonſuit, for not proceeding to trial, 
the affidavit muſt ſtate that iſſue was joined early enough in che pre- 
ceding term for the plaintiff to have proceeded to trial in that term. 
But in the third term, a general affidavit, ſtating that iſſue was joined 
in the former term, is ſufficient. Moulſe v. Sholls, C. P. T. 29 Geo. 3. 
1 H. Bl. 282.] 7 | | 3 FA 
[Judgment as in caſe of a nonſuit for not proceeding to trial, can- 
not be moved for till the third term after that in which iſſue is joined, 
where the affidavit is general, that iſſue was joined in that term. Da 
Cofta v. Ledſtone, C. P. M. 36 Geo. 3. 2 H. Bl. 558.) 
[A peremptory undertaking to try, is alone ſufficient cauſe to ſhew 
8 judgment, as in caſe of a nonſuit for not proceeding to trial, 
2 41. „119.7 ; 4 CEO A ; E 
| | here the plaintiff does not countermand notice of trial; but 
withdraws the record, after the cauſe is called on, the court will make 
5 it a condition of diſcharging a rule for judgment, as in cafe of a non - 
ſuit, (on a peremptory undertaking to try,) that he ſhall pay the de- 
fendaut the coſts incurred by the omitting to try, though the practice 
of the court is, not to grant a rule for coſts for not going on to trial; 
and-alſo a rule for judgment, as in caſe of a nonſuit, at the ſame time. 
.  Fardaine'y. Sharpe, C. P. H. 34 Geo. 3. 2 H. Bl. 280] 
* * [The plaintiff in a gui tam action on the faf. 7 Gen. 2. 6. 8. wi 
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drew his record, becauſe the broker who negotiated the illegal bargain. | 
for ſtock refuſed to give evidence for fear of ſubjeQting hamielro z 
penalty on the ſame act; this was holden a ſufhcient reaſon to dif- 
charge a rule for judgment as in caſe of a nonſuit for not proceeding 
to trial, although the witneſs's liability to be ſued W wg 
moved till after the three ſucceeding terms. Rayner womens 
37 Geo. 3. 7 T. K. 178.77 


There may be a judgment, as in caſe of à nonſut er 

ecutor plaintiff, for not going on to trial, but without c ward 

v. Rathbone, C. P. H. 15 Geo. 2. Willes, 316. Barnes, 130. 8. C. 
[But if in action againſt two on a joint promiſe, there is judg- 
ment againſt one by default; and on plaintiff's neglecting to bring 
iſſue joined by the other on to trial, rule is obtained for judgment as 
in caſe of a nonſuit, yet coſts cannot be taxed; for plaintiff could not 
oy ou nonſuited on a trial. Weller v. Goyton, T. 30 & 31 G. 2. 

1 . M. 358.) A 294 0 

So, in treſpaſs againſt ſeveral, if any ſuffer judgment by default, 
the plaintiff cannot be nonſuited as to the reſt, tho'-verdit may be 
given againſt him. Cowp. 483. Vide Doug. 169. n. 3 T. R. 662.] 

Il defendant has obtained a rule for coſts for not proceeding to 
trial, he cannot afterwards move for judgment as in caſe of nonſuit. 
Barnes, 131. 314. 316] © e ee 20 

[The court of C. P. will make the payment of coſts for not pro- 

_ ceeding to trial, a term of diſcharging a rule for judgment, as in ca/e 
of a nonſuit, Folliffe v. Morris, C. P. E. 37 Geo. 3. 1 B/ & Pull, 
Rep. 38.] | | A 

ef "On motion for judgment, as in cafe of nonſuit, rule for plaintiff, 

to enter iſſue; if he does not, defendant may have have non prof: ; if he 
enters it, the roll muſt be produced, and.defendant may move for 
nonſuit; if court admits cauſe, why nonſuit ſhould not, Oc. they ap- 
point day for trial; on ſuch motion, there mult be affidavit that the 

' ' cauſe is not tried. Barnes, 313. 310. Wi Be 

[The defendant may rule the plaintiff to enter the ifſue, and move 

for judgment, as in caſe of a nonſuit in the ſame term. Peeters v. 

Throgmorton, C. P. E. 39 Geo. 3. 1 B/. & Pull. 385.) ]]]! 

. [Sickneſs of plaintiff—marriage of feme plaintiff—chat the bankrupt 

did not attend aſſignees, plaintitfs—that matecial witneſſes were ill 

or if record offered to be entred, tho' a little out of time - ſufficient 

to prevent judgment. as of nonſuit. Barnes, 313, 314, 315, 316. 


464. 5 | | : 7 
15 a rule to ſhew cauſe why there ſhould not be judgment as in 
caſe of a nonſuit be diſcharged on an affidavit, which contains an 
anſwer falſe in itſelf, the court will not afterwards open the matter on 
an affidavit which difproves the contents of the former one. Davic 
v. Cottle, B. R. Ad. 30 Geo, 3. 3 T. R. 405.] | 
2 N of the defendant happening atter the action brought. 
ougl._671. | e | 
In n as both parties are actors, and either may carry down 
the cauſe for trial; there is no judgment as in caſe of nonſuit, © 1 Bl. 
375. contra Barnes, 458. acc. 3 T. R. 661. 5 T. R. 400.] 5 
I Judgment as in caſe of a nonſuit may be given in a traverſe of a re- 
turn to a mandamus. Rex v. 2 ord, Z. 32 Ges. 3. 4 T. R. wn : | 


N % , 
q | p 
| | ; * 
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uf *** for judgment ni, the — 


not give plaintiff leave to amend his declaration by ftriking out e 


tion, but judgment ſhall be abſplute, Barnes, 318.) 
» 4>[Judgment as in nonſuit may be moved for without term's notice, 
tho de proceedings in a year. Barnes, 308. 2 Bl. 1223. ſemb. cont. 
. 3 Dunning, M. 18 Geo. 2. Bar. 308. Phillips © 
v. Wgjes, 


E. 34 G, z. 5 T. R. 634. 


rr | ent of money into court on the whole 
2 | there can be x nonſuit ? Guiteridge v. Smith, C. F. 41. | 
35 Geo. 3. 2 H. Bl. 374] | 

(If plaintiff. was nu 14 but the cauſe did not come on, an the | 

view was not returned oy fix jurors, judgment hall not be ſigned. 
Barnes, 498.] 
[Where plaintiff has carried the record en once for trial, the 
court will not give judgment as in caſe of a nonſuit, for not carrying 
it —_ a ſecond time, even tho it was made a remanet the firſt time. 
3 T. K. i. 

LNonſuit ſhall not be ſet aſide becauſe plaintiff thought defendant | 
was miſtaken. Barnes, 295.) 

Judgment as in caſe of a nonſuit cannot be entred on the plaintiffs 
neglecting to carry the record down to trial, where the defendant 
might have carried it down by proviſo. 1 T. R. 492.1] 

[If a cauſe is tried by . there mult be a rule given in the 
office, fiat niſi prius per proviſo fi querens fecerit defaltam ; and if there 
is not, and plaintiff is nonſuited, the nonſuit ſhall be ſet aſide. Dagan 5 
v. Taylor, MH. 10 G. 2. Str. 1055.) 4 

[Where a judge at ui prius nonſuits plaintiff my is miſtaken, the 
court on motion may ſet it aſide. Sadler v. * A. 7 G. 3. 4 B. M. 
1984. Cont. _— 311.] | 


WE (K 2.) Retraxit, what ſhall be. 


ir the demandant or plaintiff acknowledges, quod non vult alterius 
| proſequa, this is a retraxit. Co. Lit. 139. a. R. 2 Cro. 211. 3 Leo. 177. 
Zo, at any day when he appears in court, (for then he continues 
preſent there till a day is given over and may be demanded,) if, on 
22 he makes default, this is a retraxit in edntempt of the court. 
it. 139. 2. 

So, in — or other perſonal action, a nolle proſequi againſt one 
defendant will be a diſcharge to both. R. Cro. El. 762. 

If a deſendant or tenant, being preſent in court, be demanded and 
makes default, this is a departure in 32 of the court. Co. Lit. 


"3 

* a retraxit cannot be after plaint before declaration, R. Dal. 78. 

8 attorney, for he muſt be in perſon. Per J. 2 Cro. 211. 
8 5 5 

Ef there are ſeveral defendants, and all found guilty, plaintiff may 
enter nolle-proſequi againſt any one; therefore, if in trover againſt a 
defendant executor, and other defendants, not executors, there is a 
verdict againſt theſe, and the executor is found not guilty, judgment 
ſhall not be arreſted, for plaintiff may enter nolle praſegui as to him. 
Dale v. Eyre, T. 24 & 25 G. 2. 1 Wilf. 306 

1 un will not ow: 2 W 85 to duke out the entry ofa 

h -6 45 judgment 
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judgment of olle proſequi entred by the plaiotiff,; as to one.of, 8 
_ of his 3 after = on been 2 * Malia. 
Fox, C. P. M. 38 Geo. 3. 1 Boſ. & Pull. Rep. 157. 5 
Nor, will the court in that ſtage of the 3 determine ; 75 | 
2 of coſts reſpecting ſuch a count. Fs e 


| (X z.) Who may be noaſaited.* Rr 
The king cannot be nonſuited ; for he is always' in ou t . 
139.5. Sav. 56. e 

But a common informer may be nonſuited. Co. Lit. 139. Th - 

And the attorney- general may enter a nolle proſequui, which has * 
effect of a nonſuit. Co. Lit. 139. b. Hard. 5o 0Gb4. . 
And this after iſſue joined. Hard. 50g. ogg 

Or, the jury charged upon the trial. Dub. 3 Mod. 117. | 

The plaintiff may be nonſuited at any day, when bei is bead. 

Co. Lit. 138. 5. n 

After interlocutory judgment. Sal. 455. . 

If one iſſue is found for the plaintiff, he may: be nonſuited. as ; to | 
other iſſues or a demurrer. Sal. 456. 1 

If ſeveral defendants plead ſeverally, he may enter a non prof. againſt Ke. 
one before the record is ſent down to trial. Sal. 457. Doug. 169-n- 

[But, in ſuch a caſe, one defendant cannot ſign judgment of non 
pre. as to himſelf, and take out execution; or if he do, the court will 
ſer it aſide on motion within the ſame term: but in a ſubſequent term 
the application is too late, and the 2 8 muſt be by writ of error. 
Doug. 169. u.] 

Yet, wherever it can appear that the 58 is not a joint action, 
judgment of non prof. may be ſigned by all or any of the defendants 

named in the writ. ' 2 T. R. 257, f 

So, on the return of a withernam, the plaintiff may be > 
for tho' the replevin and alias have not any day given to the * „(for 
they are vicontiel,) yet the pluries has, and the day of return 18 day 
for both parties. Sal. 583. | 

5 But he cannot be nonſuited * one defendant, after final. judge 
ment againſt all. Sal. 455. 

In a joint action he cannot "a non-profſed by one or forme 4 the 
defendants without the others. Doug. 169. 

Therefore, where the plaintiff had ſued out a bailable writ againſt 
three on which one was arreſted, and put in bail, and for want of 2 
declaration within two terms, ſigned judgment of non pro/. the other 
two deſendants not having 3 to the wells this. non prof: was 
ſet aſide. Jbid.] 

{The rule is, that if plaintiff do not declare within two terms = 
the return of the writ, the defendant may fign judgment of non prof; 
but if no advantage is taken of the plaintiff's neglect, the plaintiff 

may ſtill deliver his declaration within the year. Worley v. Lee, B. R. 
A. 28 Geo. Z» 2 T, R. 112. __— Vs Hughes, B. R. A. 33 Geo. 3. 
Ha | 

ML fatute, 13 Car. 4. J. 4 4.2. enabling a defendant to ſign 

ent of nan on prof for want of a declaration in due time, extends 


caſes. m v. Burrel, B. R. A. 37 Gee. 3. 7 T. . 26. | 
22 — (C 3.) 
(aa * tam afin, jud z 1 as in le of a nanſuit may be 


4 entred 


i , 4 to ee cauſe, Wain v. 3 Poag 6. 2. 
a 325 + 2" : 
0 381 OY * 0 When a Nonſeitis peremptory. 1 

wy ter  nonſuit the plaintiff may begin the fame fuit again, Ce. Lit. 


h Fh Vat! Ein afbſe. 1 Sal. 82. 
ram. Co. Lit. 139. a. 
So, in an appeal of murder, robbery, Ac. a nonſuit aſter appear- 


ance ſhall he peremptory in farvr. vite. Mid. 
| wh in an appeal of 2 for the writ ſays, Fun maikemavit 


- Boy in native habendo, in favour of liberty. bid. 
So, in guare impedit, for thereon the defendant has a writ to the 
biſhop. 8. Lit. 139. a. Cant. per Dy. within ſix months. Dal. 81. 
Ace. 1 Brownl. 161. K. Sal. 559. | 


Be BK attaint. Co. Lit. 1349.4. 
Otherwiſe, a nonſuit before appearance. Co. Lit. 139. a. 18al 64. 


h 
e plaintiff i in an appeal declares by attorney, and is de- 
2. by and does not come into court. 1 Sal. 64. 
[If after nonſuit on the merits and motion for new trial denied, 


plaintiff brings new action in another court, it will ſtay proceedings 
till coſts of the nonſuit paid, for this | is vexatious. Melchart v. Halſey, 


1 11 C. 3. 3 Will. 149.] 
| _ [Aﬀeer a nonſuit in treſpaſs the court will ſtay proceedings i in a 
ſecond action between the ſame parties for the ſame cauſe, until the 
- coſts of the nonſuit be paid ; notwithſtanding the plaintiff be a priſoner 
at the time of bringing the ſecond action, and ſue in forma pauperic. 
Wefton v. Withers, B. R. E. a8 Geo. 3. 2 T. R. 511. J 


(X 5.) When a Nonſuit of one of the Plaintiffs ſhall be a Non- 
ſuit of the other. 


7 * generally, i in perſonal actions the nonſuit af one phintf is the 


nonſuit of both. Co. Lit. 139. a. 6 
So, in nativo habendo and quid juris clamat. Bid. 51 | 
But in real or mixt actions againſt ſeveral, if the demandant is non- 

ſuited as to one, he ſhall not be nonſuited as to all; for there ought 

to be a ſummons and ſeverance. Bid. | 


Not in an audita quergla ; for it goes in diſcharge.” Bid. 
Nor in error, attaint, or ſcire facias on real or mixt actions; for 


they follow the nature of the actions on which they are founded. 


* a * proſequi before judgment againſt one ſhall be a diſcharge 


| to all. R. Hob. 70. 
- So, after judgment againſt all, if the plaintiff enters a nolle proſegui 


to one, it mal be a diſcharge to all. Hob. 70. 
. © So, in treſpaſs againſt ſeveral, if the plaintiff is nonſuited before 
declaration, there hall be only one nonſuit as againſt all the defend- 
ants ; for tho' he may declare — it ſhall not be preſumed till 
he does ſo. R. Sal. 455. [Com. 14 8. C. ah v. Faulen, B. 2 


1 * ann ; i 
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in treſpaſs againſt ſeveral, if one pleads not Fuilty, 
e and pgs againſt him, and the other defendants j j 
the plaintiff may enter a volle proſequt a inſt thoſe whe Judgment the 
not diſcharge him who 8 not 12 1 at! 
ſuit was ended as to him. | ws 


} 


"a. 


I 1.) When it dal be ui Dobel. 


1* oak actions, upon default before appearance, a grand cape ie Zh 
and if the tenant does not appear thereon, there thall be Judgment | 
againſt him. Mad. Ca. 4. Fide ante, (B 11.) e 
On default alter appearance in a writ of right, chere fall be ial , 
judgment. 1 

80, in other real aQtions, upon default aſter a vert for the de- 

Or, on a departure in deſpite of the court. 

But, generally, in.other real ations, a petit cope iſues before 722 
ment. 
In perſonal actions, where an outlawry lies proceſs iſſues againſt 
the + pars till he appears, or is outlawed. | 

— be by default, the entry ſhall be ideo confd. quod res- | 

 peret by default. | 

Or, 15 the default is entred, and afterwards ideo conf. quod recuperet, 
without ſaying by default, it is "ſufficient. R. 2 Cre. 2G 5.1015 

Ia perſonal actions, after appearance, if the defendant does not - 
— Jodyent ſhall be entred up againſt him on nit dat. Fide 
ante, (E 42 

Or, the « to ſave him from damages in a writ of deve, 


may ſay quod non eft informatus per magiſirum ſuum of an anſwer, and 
chereupon the there ſhall be Judgment againſt hs defendant. F. N. B. : 


98. 7. 


(x _ When upon esst 


- So, a defendant. may confeſs the action. 

But after iſſue and venire faciat, the defendant cannot by « a relifla 
verificatione confeſs the action without the plaintiff's conſent. * 
1 Brownl. 196. 

So, if the defendant, being executor of his own wrong, pleads that 
he has 10 J. (which is more than the debt demanded,) which he re- 
tains to ſatisfy a debt to himſelf, and has no aſſeis ira, there ſhall 

be judgment for the plaintiff on the defendant's confeſſion ; for an ex- 
ecutor of his own wrong cannot retain for his own debt, and then he 
420 aſſets to the value of the debt. R. Tel. 138. Vide ante, 
' * 80, in all caſes, where the defendant by his plea confeſſes; the = 
cauſe. of action, and offers a bad juſtification, Mod. Ca. 10 - Þþ 
If the defendant gives a warrant of attorney to confeſs the ation, i 
the judgment will be good, tho the defendant dies the Tame day be- 
fore judgment ſigned. R. Ray. 18. 
So, if the Jefendant dies ih the vacation, and judgment i is entred ay 
of og krlor term, before the eſſoin day of the next term. 1 Sal. 87. 


— 


* | 
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. il the watrant be gen 
0 he 7775 will be good, tho” the attorney be afterwards 3 


| = Per Brown, Ow. 31. 
\ the warrant be by : 2 woman, who aſterwards takes huſband, te 
ill may be filed, and. ment entred againſt both. Sho. 91. cont 


r | 
warrant is to acknowledge judgment to 2 woman who 


marrics, I is no countermand. R. 1 8a. 117. ä 
Ulf warrant of attorney is given dh vonfel judgment to a eme-ſole, 
who- afterwards — and judgment is entred up by huſband and 
wife, it is irr muſt be ſet afide, if it is ſo entred up with- , 
out leave of court. Harder v. Lee, P. 4 G. 3. 3 B. M. 1469.} 
U che watrant is by a woman, a ſole, it ſhall not be avoided: for 
that ſhe is covert, without a writ of error. 1 Sal. 400, 
If 'the warrant is given on an arreſt, and the defendant counter- 
mands it, before judgment confeſſed, yet the court will protect the 
attorney, if he pleads wn ſum informatus, why judgment may be 
- entred up againſt the defendant. Latch, 8. 
So, if after warrant given the plaintiff tears off the ſeal, an attach-. 
ment lies. 1 Vent. 3. 
If a warrant be to acknowledge judgment on an agreement to ſtay 
he execution for a year, it muſt be in writing. Mod. Ca. 14. 
And if the plaintiff uſes the judgment contrary to his agreement, 
che court will avoid the judgment. 1 Sal. o. 
So, if the agreement is to ſtay execution, and he brings debt, i it will 
be a breach. Sal. 596. 
2 the agreement was ſubſequent to the judgment given. 
1 Sal. 400. : 
2 But the warrant muſt be ſtrictly purſued ; and therefore, if it is to 
. eonfeſs judgment in Trinity term, without more, it cannot be done in 


any other term. 1 Mod. 1. 
So, generally, the defendant's death is a countermand of the 


authority. D. 1 Vent. 310. 1 Sal. 87. 
(If defendant dies in term- time, judgment may be entred after his 
| death, that ſame term. Fuller v. Focelyn, M. 4 G. 2. Str. 882. 
Faller v. Jehnſon, M. 9 G. 2. B. R. H. 158.] 
* {Court refuſed to ſet aſide judgment, ſigned after death of defend- 
ant, becauſe a judgment of the precedent term, when defendant was 
| alive. Traver v. Atkinſon, C. P. M. 17 Geo. 2. Willes, 427. 
{Judgment cannot be entred on a warrant of attorney, after 
plaintiff's death. Wild v. Sands, M. 13 G. Str, 718. ie v. 
Allaway, B. R. E. 39 Geo. 3. 8 T. R. 257. 
[If judgment on warrant of attorney is entred after defendant's 
death, the court will not ſet it aide, tho they would nat make a rule 
for it. Barnes, 270.) ' 
[Judgment on a warrant of attorney entred in Eafter vacation 
ſ a defendant who died in Aqſer term, is good; but execution 
cannot be taken out until it be revived againſt defendant 8 repreſenta- 
— 5 eine facias. _ Heapy v. Parris, B. R. T. 35 Geo. 3. 6 T. R. 
a [It a rule is made to enter up judgment on an old warrant of attor- 
ney, on affidavit that the party is aliye, and. it afterwards appears that 


eral, it may be confeſſed in any term. 
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pe died ſome hours before, the court will not diſcharge it. Chance 
| V, Needham, M. 11 G. 2. Str. 1081. Andr. $3+] „ 8 fy 24 
Cif there is warrant of attorney to confeſs judgment to- tv und 
one dies before judgment entred, and it appears chat it was given to 
indemnify them againſt a bond entred into by them in MH e e- 
fendant, the court will give leave to the ſurvivor: to enter up judg- | 
ment. Todd v. Dadd, M. 25 G. 2. 1 Will. 312. Vide ans 
I rte from two, one dies, eas io ester againſt A 
Barnes, $3+] FFC 
[Satisfaction may be entred nunc pro iunc on a+ warrant, plaintiff 
being dead, and his adminiſtrator a lunatic. Barnes, 2588.) 
IIf judgment at the ſuit of an executor is entred up, as of a term 
in teſtator's lifetime, jt ſhall be ſet aſide. Gain/borough v. Follyard, M. 
13 C. 2 d e „ 1555-146; 1-7 6-H 
[On warrant to enter, at the ſuit of A., his heirs, executors, Cc. 
executor ſhall have leave to enter. Barnes, 44.] 3 :%n 
If judgment is neglected to be entred on the roll, and the roll is 
loſt, the court will order the clerk of the 22 to ſign a'new 
roll, Douglas v. Yellep, H. 32 G. 2. 2 B. M. 722. 1 
[The clerk of- the judgments, having received his fees, is liable to 
an action by a purchaſer-become liable to a judgment which he did 
not find entred up; the attorney is liable to the clerk of the judge. 
ments. Did. | Is 
[On warrant from one to ten years old, leave may be given by 
treaſury-rule ; above ten, motion in court; above twenty, rule to ſhaw- 
cauſe. Barnes, 41. 47-] eg Ae 
[Judgment may be entred on an old warrant, on affidavit of ex- 
ecution, c. and that defendant was alive in Jreland two months be» _ 
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fore. Barnes, 53. - Ni a 
[Or, in Jamaica four months before. Barnes, 256.] . 
(Leave may be granted if plaintiff is lunatic, on affidavit of he 
perſon who has receiyed the intereſt. Barnet, 42. 
[he court will not give leave to enter judgment on an old war- 
rant, on an affidavit ſworn in Ireland before an Jriſb commiſſioner. 
| Sibthorp v. Adams, C. B. T. 10 G. 2. Barnes, 40. ] ' 
So, if a man under arreſt confeſſes judgment, it will be irregular, 
if an attorney of B. R. or C. B. is not preſent. Mad. Ca. 85.. 1 S 
402. 1 * 7 / ; 3 ; | 
(The preſence of attorney of C. B., at executing (in cuſtody) war- 
rant to enter up judgment in BB. R., is ſufficient. Bland v. Palen- 
ham, M. 9 G. Str. 530. Barnes, 44-] 42 * N 
8 he mult be attorney for defendant. General Rule, P. 4 G. 2. 
r. 902. 1 e . 
No excuſe can be allowed againſt this rule. Per Hardwicke C. J. 
Moodin v. Coliedge, M. 9 G. 2. B. R. H. 117.) . 
Nor, tho' the warrant is executed in a foreign country. Fitzge-. 
rald v. Plunket, H. 19 G. 2. Str. 1247.) | 4 


> 


[But defendant in execution, paying part of the debt, may give- 

warrant of attorney to confeſs new judgment for the reſt, no 
attorney is preſent, both the ſtanding rules of court of Car. 2: and 
4 C. 2. intending only to arreſts on meſne proceſi. Wathins v. Han- 
" fury, H. 19 G. 2. Str. 1245. Vide Corp. 281. Crempton v. 1 


as ae 
RRM. 37 Ger 3. 7 T. * 10. Dieb v. Sharland, . K. . 
27 Geo: 3. 1 T. R. 715. N 
Aud in the. caſe of a warrant of attorney given by a perſorii in ex- 
ecution, if-he has been prevailed on to acknowledge it fox more than 
_ was fue, ans court win give relief under circumſtances. Coup. 281.7 
e extends" only to the particular'cauſe whereupon de- 
„ I cuſtody, and not to giving warrants of attorney to con- 
ſels in other actions. Holcombe v. V. on, M. 6 G. 3+ 
- If — dud aCtiſes as an attorney, no other yoed be preſent ; ; 
but plaintiff an attorney is not ſutheient: © Barnes, 37.] | 
om clerk- is Got ſufficient. Barner, 42. 1 
= ut the court will not fet aſide a warrant of attorney on account 
of its being given by a defendant in cuſtody without an attorney pre- 
ſent on his part, if it was executed by the een purpoſely with A 
_ view 40 cheat the plaintiff. Coup. 14 1. 
ny judgment being ſigned againſt a prifoner 1 in cuſtody 
' marſhal, 0 

dog with a defeazance on paying 40 J. (the veal debt) and coſts; 
but no attorney was preſent on the part of the defendant : tho' this 
__ eaſe was not ſfrictly within the rule 15 Car. 2. which mentions only 

iſoners in the cuſtody of fberiffo* officers, yet the court interfered 
_—_— relief of a priſoner. Parkinſon v. Caines, B. R. E. 90 Geo. 3- 

616.1 

, But at the plaintiff's requeſt they permitted him to alter his judg- 
ment to the real debt, on paying the cofts. id.) 

[A warrant of attorney to confeſs judgment executed by a priſoner 
in cuſtody on eriminal proceſs, is good, tho he have no attorney pre- 
font. Charlton v. Fletcher, B. R. M. 32 Geo. 3. 4 T. R. 433. 
)When a defendant in cuſtody executes a warrant of attorney to 
confeſs a judgment, there muſt be an attorney preſent on his part; 
the preſence of the plaintiff's attorney is inſufficieut, tho? the detend- 
ant conſent to his wy} alfo as his artorney:: en v. N 
B. R. M. 37 Geo. 3. 5 879.9 r 

it e in euſtody being about to eos A warrant of at- 
torney to confeſs judgment, is informed that it muſt be done in the 
preſence of an attorney on his part, and thereupon produces a perſon 
as ſuch, in whoſe preſence he executes the warrant ; the court will 
not ſet afrde the proceedings thereon, becauſe the perſon ſo produced 
by che e v7 was not an N N v. Booth, C. P. MW. | 
38 Ges. 3. 1 Boſ. & Full. Rep. 97 

If he is —— by proceſs a inferior court, and confeſſes judg- 
ment in a court at Weftnrin/ter. Mad. Ca. 8 5. 1 Sal. 402. | 
S0, if he is diſcharged only in appearance, of apprehends himſelf 
not difeharged. - Mad. Ca. 85. 

So, if confeſſion of judgment is obtained by practice, tho' an at- 
torney is prefent. Bid. 
| = the warrant has been obtained by ; EY the court will order it 
. delivered up; before any uſe has been made of it. Dong. 198.] 

Hut this does not extend to-a warrant of attorney to give Jungen | 
20 2 ſecurity to A. and not to the plaintiff. 5 Med. 144. 

But B. N. do not examine warrants for Are apt in C. B: or > 


contya.”" OO. 1 ve, 
=—_— | ä 


"$9924 2 Ld. Rohm. 797. 


attor 


e plaintiff's attorney took a cagnovm from him for a 


\ 


[If defendant under arreſt on a laritat, gives, warrant of a 


confeſs judgment in C. B., no attorney but plaintiff's being prefenc, 
2. K. cannot ſet aſide the judgment, but will grant attachment againtt. 
plaintiff and his attorney, till ſatisfaction is entred, or judgment r 
aſide, with coſts. Vaodin v. Colledge, M.9 G. 2. B. E. „ | 
So, a judgment, tho? regular, ſhall be quaſhed on payment anoois, 
when a trial has not been loſt. 1 Sal. 402.] -) T 
22 regularity ſhall not be examined into, after er, ht. 


7 (On motion to ſet aſide judgment, the watrant being obtained on 
uſurious contract, {which is not pleadable to ſci, fa.) court will direct 


' iſſue to try facts. Barnes, 277.] : 


[The court ſet aſide a warrant of attorney, and judgment given to 
ſecure a loan which was ſworn to be uſurious, in order to bring the 
queſtion of uſury before a jury; but refuſed to order à bill of ex- 
change to be delivered up, which had been given to procure the de- 
fendant's releaſe out of execution on the judgment. Edmonſos v. 
Pophin, C. P. E. 38 Geo. 3. 1 Boſ. & Pull. Rep. 2706Þ-;: + 67 

[Tf plaintiff enter up judgment in debt on a mutuatus, on a warrant 
of attorney © to enter up judgment in debt on bond,” the court will 
in alide as irregular. Paris v. Wilkinſon, B. R. H. 39 Geo. 3. 
8 9 * , 5 TRE, 3 aA 

del ae pleads not guilty, and alſo by his plea: confeſſes the 
treſpaſs, and juſtifies under a cuſtom, upon which a verdict is found 
for him, yet if the cuſtom is void in law, the court ſhall give judg- 
ment for plaintiff, award writ of inquiry of damages, and give. final 
judgment for damages and coſts, nullo reſpectu habit veredifto. As to 
not guilty, defendant eat fine die. On ertor from C. B. judgment 

affirmed unanimouſly in B. R. Wilkes v. Broadbent, P. 17 G. a. 
Wu. 63. Barnes, 267.] | i | Y 
lt is not neceſſary that a warrant of attorney to confeſs a judg- 
ment ſhould be read over to the party giving it, notwithſtanding the 
Rule 14 C. 15 Geo. 2. to the. contrary. Taylor v. Partinſen, C. P. 
M. 35 Geo. 3. 2 H. Bl. 383.] | 0 7 1 

L Though a judgment has been irregularly Ggned without filing com- 
rhon bail for the defendant, according to the ſtatute, till after the ſuc- 
ceeding term after the writ was returnable, and after the judgment 
itſelf had been entred up, yet the defendant, having given a cognovi, 
is eſtopped from objecting to the irregularity, if before the time of 
making ſuch objection the plaintiff has filed common bail zunc pro 
tunc. Davis v. Hughes, B. R. E. 37 Geo, 3. 7 T. R.206.] 
[Judgment entred up on a warrant of attorney againſt defendant 

2 on an aſſidavit that he was alive four months ago. Rotun- 
6 v. Pawell, — PF. A. 11 Geo. 2. Wiles, 66. Si G. Co. 145. 
Barnes, 256. S. C. | 4g $45 2 if We 
(J 3.) When upon the Declaration, Plea, &c. 

When there ſhall be judgment on the declaration, plea, or repli- 
cation, vide ante, (M. 1,2, 3.) ))) er + 
W ne error in a judgment ſhall be amended, vide Amendment 


er 2 motion ſhall be allowed in arreſt; of judgment, vide antey 


than i | * 4 8 4 * 
1 . * # a” 0 ” s [ 
» * 4 "1 1 ? 7 2 3 


* 
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542. 
I jadgment is irregularly Hghed or obtained, the court will ſet it 


But not becauſe the attorney appeared without warrant. Mod. Ca. 
The court will fet afide a judgment, on putting the plaintiff in 
e condition. Fox v.  Glaſr,' H. 2 G. 2. oe 823. (The 
It will not reſtrain a defendant from pleading the ſtatute 
of limitations, on ſetting aſide a regular interlocutory judgment. 
Baddecks v. Holmes, C. F. E. 38 Geo. 3. 1 Boſ. & Pull. Rep, 228. 
lf defendant is not ſerved with proceſs, but is ſerved with declara- 
tion, and judgment is ſigned, it ſhall not be ſet aſide; for defendant 
ſhould have come in and taken advantage of it. Matthews v. Lucas 
P. 9 G. 2. B. R. H. 240.) N „ IB BE 
After error hrought, the court will not ſet aſide jud for 
_ trregularity; for it admits a judgment, and is a waiver of the irre- 
gularity. Keate v. Watſon, M. 12 G. 2. Andr. 296.] +. . 
[So, is taking out a rule to be preſent at taxation of coſts. Sem. 


Dudgment ſhall not be ſet aſide for a ſmall miſtake z (as, if declara- 
tion is intitled of the 19th of G. 2. inſtead. of the 18th and 19th,) 
_ Johnſon v. Bridgewater, T. 18 G. 2. Wilſ. 104.) J] 

If defendant pleads ſham plea, and plaintiff obtains the common 
rule that defendant ſhall plead the morrow, and ſuch plea ſhall not be 
waived, and defendant takes no notice of it, and plaintiff ſigns judg- 
ment, it is irregular, and ſhall be ſet aſide; for the firſt plea ſtands. 


Webb v. Holt, T. 18 G. 2. Str. 1234.) RE BET 
[In affumpit, if defendant pleads general iſſue, and ſtatute of limit- 
ations; and ifſue found againſt him, and on the ſpecial plea, repli- 
cation, rejoinder, ſurrejoinder, ' demurrer thereto by defendant, in 
which plaintiff joins, he need not give notice of making it a concilium, 
or putting it in the paper, and judgment ſhall not be ſet afide for 
want of it; not on payment of coſts, and offer to waive error. 
Forbes v. Ld. Middleton, M. 19 G. 2. Str. 1242] 
Ine court will not ſet aſide the proceedings in ejectment for irre- 
gularity, becauſe the notice at the foot of the declaration is ſubſcribed 
in the name of the nominal plaintiff, inſtead of that of the caſual 
ejector. 3 T. R. 35 1. a =, 
[If defendant pleads nn aſſumpſit; and ſtatute of limitations, and 
delivers it to plaintiff, who makes up iſſue, and delivers it with notice 
of trial to defendant, who pays for it, and then plaintiff pays clerk of 
the papers his fees, makes up record, and goes to trial; the court will 
not ſet it aſide, tho* defendant makes no defence, for he was in the 
firſt fault, in not leaving the pleas in the office. Thompſon v. Tiller, 
P. 20 G. 2. Str. 1266.] nb FW 


|  (Z) Writ of Inquiry. 
x | (Z l.) When neceſſary. 


— 


] 


F there be judgment by default or confeſſion, and the certainty of 
the demand appears upon record, the court may aſſeſs damages 
without awarding a writ of inquiry, if they will. 2 Sand. 207. 


[But 


"YL. 
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-fBut this mulÞbe done with the conſent of the plaintiff. 
more v. Flemyng, Bi R. M. 38 Gee. 3. 7 T. R. 446. 


[After judgment by default in an action of debt on a judgment, 
the plaintiff may Tue out a writ of inquiry, Hid. 222! 
8, if there be judgment for the plaintiff on demurrer. 
[Demurrer to one count (on a bill of 7 and judgment 
for the plaintiff, plea to the other counts on which iu ; 


and it was referred to the maſter to ſee what was due to theplntiff - 


| en the former, though he had not entred a role proſeque as © the 

latter. Dufevry v. Fohnſon, B. R. H. 38 Geo. 3. 7 T. R. 473] 
«an ere there are iſſues in fact and in law, the plaintiff may waive 

the iſſues in fact, and take out an inquiry on the demurrer. Fleming 

v. Langton, B. R. H. 9 Gee. 1. 1 Ar. 532.) + 5% OO nh 

As is the uſual courſe in debt. 1 Rel. 579. J. 5. R. 2 Sand. 107. 
Tho it be debt upon a judgment. i Sid. 42242. x 

So, it may be in treſpaſs, where the treſpaſs is not denied: as, 
upon a judgment by nil dicit, non ſum informatus, c. Tel. 152. 
1 Kol. 573. l. 10. | MED 

So, upon a recordari, for cattle taken, &c. 1 Rol. 5 71. J. 40. 

So, for a defendant in replevin, who avows for rent R. 3 Lee. 
{If a defendant ſuffers judgment by default in an action on a bill 
of exchange, the court of B. R. will refer it to the maſter, to ſee 
what is due on principal and intereſt, without executing a writ of 
inquiry. Shepherd v. Charter, B. R. E. 31 Gee. 3. 4 T. R. 275. 
Kaſbleigb v. Salmon, C. P. T. 29 Geo. 3. 1 H. Bl. 252. Andrews v. 
Blake, C. P. M. 31 Geo. 3. 1 H. Bl. 5 29. Longman v. Fenn, C. P. H. 
3t . 3. 1 . ga | Wed. | 
IA bond dated on a day certain, in a penal ſum, conditioned for 
payment of a leſs ſum generally, without naming any day of pay- 
ment, is payable on the day of the date; and in any action brought 
upon it, the court of B. R. will refer it to the maſter to compute 
principal, intereſt, and coſts thereon, and on payment of the ſame, 
ar, the proceedings. Farquhar v. Morris, B. R. H. 37 Ges. 3. 
7 T. R. 124. C | | 5 

[So. in an action of covenant on a mortgage deed. Berthen v. 
Street, B. R. T. 39 Gro. 3. 8 T. K. 326.] 8 e 
Id80, in actions of covenant for the payment of a ſum certain. 
Haldipp v. Otway, 2 Saund. 106. Thellufſon v. Fletcher. Dougl. 316. 
Vide Bruce v. Ranwwlins, 3 Wiiſ. 61. e, e e 

{On an interlocutory judgment, in debt on a judgment in an action 
brought on a bill of exchange, the court refuſed to refer it to the 
maſter. Nel/on v. Sheridan, B. R. MH. 40 Geo. 3. 8 T. R. 395. 
Reference to the maſter, to compute what is due in covenant 
for non-payment of rent, allowed. Byrom v. Johnſon, B. R. M. 

40 Gee. 3. 8 T. R. 410.) | 74 OE N 
[The defendant having ſuffered judgment by default in an action of 

| Alen on a foreign jug nent, the court would not refer it to the 

| maſter to ſee what was, due, and give the plaintiff leave to enter up 
final judgment for ſach ſum; without executing a writ of "inquiry, 
HMaſſin v. Maſſareene, B. R. M. 32 Geo. 3. 4 T. R. 493.!]] 

I Again, in an action on a bill of exchange for 200./-Iriſh money, 
where judgment had been ſuffered to go by default, the court 
N | 15 diſcharged 
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T Gmilar rule. Mani v aſeran, B. K 1. 


* 


7 Per 87.1 


and, tho the defendant will not conſent ta i, it does not lgnify, 
if the ee conſents, 2 Sand. 107. 

the defendant is. executor, and has no aſſets. R. 2 Sand. 
| "bs * r 


ee et does not. conſent, there may bea writ of 
ulrPe;-. A Sand. 107. 


"= where the demand 1s not certain upon the record, a writ of 
inquiry muſt iſſue; as, in treſpaſs, where the defendant pleads not 


guilty. Tel. 1 52 
In treſpaſs on the caſe, replerin, Ec. Pr. R. 558. R. 3 Leo. 


213. R. Lat. 213. 211. 


So, on judgment affirmed on a writ of error, a writ of i inquiry 
may iſſue, if it would lie on the firſt judgment. Pr. Reg. 359. 
In debt for ſuch goods, or the value, a writ of inquiry ſhall iſſue to 


5 inquire the value. K. 11 H. J. 5. ö. R. Cro. El. 536. 


LAnd even in gaſes where there is no neceſlity for a writ of i inquiry, 
that proceeding is of uſe, when the plaintiff goes for intereſt, which 


the jury aſſeſſes in the name of damages, by Buller J. Thelluſſon v. 


Fletcher, Dovgl. 316.7] 
Vet, where iſſue is joined, a writ of inquiry never iſſues; for the 


jury, which tries the iſſue, muſt aſſeſs the damages, and the omiſſion 


cannot be ſupplied by a writ of inquiry; for then, if they ſhould be 


enxceſſiye, the defendant will loſe the benefit of his attaint. R. 10 Co. 


119. 4. 2 Rol. 722. l. 10. R. 11 Co. 6. a. Heydons 56. a. Bentham. 
Fide Damages, (E 1, 2.) 

Uf there are ſeveral breaches, ſome confeſſed, others denied, and 
venire tam, Fc. quam, Oc. and the jury omits to inquire of the 
damages on the breach confeſſed, writ of inquiry may iſſue. Barnes, 
228.] 

So, where one defendant pleads to iſſue, and the other makes de- 
fault, a writ of inquiry is awarded to avoid a diſcontinuance, but does 


not iſſue; for the jury which tries the iſſue ſhall aſſeſs the damages. 


; Leo. 141. R. 11 Co. 6. 4. Heydon. 
So, in detinue, if the jury find damages, but not the value of 
the goods, it cannot be n. Sal. 206. cont. 5 Mod. 76. Shin, 


595+ 
plaintiff is nonſuited. 5 Mod. 77. 118. 1 Sal. 205. Skin. 595. 


Un an action againſt an overſeer of the poor, if there is a verdict | 
for him, and no damages aſſeſſed, a writ of inquiry ſhall iſſue. Yalen- 


tine v. Fawcett, T. 8 G. 2. Str. 1021. And a ſuggeſtion ſhall be 


en.. B. R. H. 139. Vide 2 Bl. 763. 


1.9 
he want of a writ of inquiry is aided by the ſtatute of *. 
v. v. Jennings, M. 4 G. 2. Str. 878.) 


2 2 Hos it hall be executed. 
1 a writ of inquiry iſſues, notice of the executing it ſhall en 
2 


to the defendant, if he lives within 40 miles of London or 
and the inquiry is there, eight days excluſive of the day of notice. 
Ar ow 78 Mills 9: Mod. Ca. 14. 


* 


: | : 
1. w oe hs 4 


Yet there may be a writ of i inquiry, tho! iſſue is joined, where the 


n _ = 


@h tha 
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If the defendant lives above 30 miles from Londen, BY val notice ur | 
1 be given excluſive Mills, 29. Med. Ca. 145. 5 
Tho defendant is an 1 attorney. Barnet, 264. vY 
And in all writsof i inquiry in pats, or inquiry in dower ot hw 
there ſhall be eight days notice excluſive. Mills, 30. 30. 
Tho' it be 40 miles diſtance, eight days notice is Lulfcietts Moe. 
1 
| hs aka mall be given in a ſrire fri inquiry. 2 Med. Ca. 366. 
| There muſt” be the ſame notice of executing a ſeire fieri writ of . 
inquiry, as a common writ of inquiry. Biron v. Philips, M. 6 G. 
Str. 235. Stead v. Lateward, P. 11 G. Str. 623. Barnes, 304. 
[Where a term's notice of trial is required, there muſt, at the ſame 
diſtance of time, be like notice of n writ 5 ini 19 
v. Burdus, M. 12 G. 2. Str. 1 100.) 
+ (If no proceedings within 12 months, a term's notice muſt be given. 
Barnes, 291. 294. 304+] | 5 
Notice given in the country is good. Barner, 30 b. 1. 
(If plaintiff's name is miſtaken in notice, inquiry ſhall be ſet aſide, 
Barnes, 310.] 
Notice to execute before judge of aſliſe muſt be 3 * on a 
day certain. Barnes, 135. 
[Notice is bad, if the hour is not frecified, tho? defendant ſaid be 
| would make no defence; and the time between hour and hour mult / 
not be above two. It muſt expreſs the name of the houſe, the county, 
town, and ſtreet.” TWo days at leaſt given to attorney, not to de- 
fendant, if appearance. Notice for eleven is good, if executed 
before - twelve. eral, 293, 295, 296, 297+ 299, 300, 301, 302. 
309. 311.7 
For on notice to execute a writ of inquiry at a certain hour, the 
party is not tied down to the preciſe time fixed by the notice, becauſe 
the ſheriff 8 ys more buſineſs which carries him beyond the 
time. Doug. 
[lf notice 2 a 1 of inquiry to be es at a particular hour 
and place, be continued, the notice of continuance need not expreſs 
any hour or place. Jones v. 4 C. P. H. 39 Geo. 3. 1 22. & 
Pull. Rep. 363.) * 
Ul there is notice to execute writ of i inquiry by ten H clact, and no 
defence made, the court will ſet it aſide for uncertainty. Jen v. 
Foꝛuen, M. 14 G. 2. Str. 1142.3 
[Irregularities in notice, or in appointment of deputy, are cured by 
= | defendant's making defence. Barnes, 2.33. 309. 413-] ” 
| A writ of inquiry, and other inqueſts of office, may be executed - 
before a greater or leſs number than twelve. F. N. B. 107. C. | | 
K. 2 Rol. 673. I. 53. Cre. Car. 414. 2 He 4 
[For no attaint lies. Chſter v. Crawley, M. 1 5 G. 2. Str. 11 39. * — 
80, award of writ of inquiry, to inquire by the oaths of honeſt men, 1 'Y 
omitting twelve, is good. Moore v. Paine, J. 9 G. 2. B. R. H. 288.1 
And there (hall be no challenge to the euer on *. 2 H. 4. 2. b. 
Per Holt, Mod. Ca. 43. 
Except in a writ of in for waſte. Co. Liz. I 58. 5. Dal. 1 | 
And the in ng ſhall Ide 7 any jurors of the county; and there- 
fore default of a venue is not material after a wit of i inquiry awarded. - 


be N. iin „ * 
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; but cannot have a'habeas corpus ; for it is error. R. Ye. 1 30. FH 


If the inqueſt appear, it cannot be continued per ponit. in reſpedt, | 


| but only by vicecomer non miſit'breve, R. Z. el. 97. 
(It may be adjourned after entred upon, like a coroner's inqueſt, or 


eommiſſion of lunacy, it being but an inqueſt of office. a V. 


Mau, H. 3 G. 2. Str. 853.) 


The plaintiff ought to appear on every continuance of the ju Fae 


in B. R. or an inferior court, otherwiſe it is error. R. Tel. 97: 
ante, (Vi, Cc.) 
„ oo day is given to the defendant; ; for he i is out of court. Te, 
97. R. 1 Sid. 16. 
llt it be executed on the return- day before the court riſes, it is ſuf. 
ficient. R. Cro. El. 468. 761. 


[The execution of a writ of inquiry on a Sunday is void, EY the 


court are bound to take notice of it, without being ſpecially aſſigned 
for error. Hoyle v. v. Lord Cornwallis, T. 6 G. Str. 387.) 
If a writ of inquiry be returned executed, it is ſufficient, tho' it is 
not ſaid under the ſeal of the ſheriff and jurors. R. 1 Rol. 408. 
If it be per ſacramentum 12 proborum et legalium, omitting hominum, 
R. 1 Rol. 408. 

[ Non afſumpfit, and non * t infra ſex annos pleaded, an original 
replied, and, on nul tiel record, judgment for plaintiff; he cannot 
execute writ 'of i inquiry till trial ol the other plea. Barnes, 229. 
| [It cannot be executed till judgment on demurrer is actually ſigned, 
Barnet, 229. 

[On nul tiel record replied, plaintiff may give notice wy inquiry on 
the back of his replication. Barnes, 249. 


(Z 3. ) TW hat proof neceſſary.] If a writ of i inquiry iſſues upon con- 
feſſion of the action, in tre paſs for taking goods, the plaintiff need 
not prove the property of the goods, but ouly the value. R. Tel. 1 52. 
Dal. 9. Doug. 5 10. 

[On a writ of inquiry on judgment by default, defendant ſhall not 
give evidence of fraud in the plaintiff; for he has admitted the contract 
bo be as plaintiff has declared. Eaft-India Company v. Glover, M. 
11 G. Str. 612.]) 

So, tho the judgment be on non ſum informatus, or nil dicit ; for þ 
the judgment quod querens recuperet, the property is athrmed. R. ” | 
152. 2 Cro. 220. 

But in inquiry of waſt, the jury may find no 20 gf, if the waſt be 
not confeſſed. Dal. | 


9- 
And, in indebitatus aſſumpſit, if the judgment be 7 nil dicit, or non 


ſum in eee the plaintiff muſt prove his debt. R. 1 ent. 347. 

[ here the declaration is-on a bill of exchange or promiſſory hats, 
it is ſufficient to produce the bill or note; the only purpoſe of ſuch 
production is to ſee whether any part of the money has been paid; 
and it ſeems not even neceſſary to produce the bill or note; for if part 
be paid, it ought to be pleaded. Yide 2 Str. 1149. | Barnes, 233 


234. 2B. 748. 2 Will. 372. N 155. Doug. 4160 ANCE | 


ol.] 
£ So, on a writ of. inquiry upon judgment againſt an executaror 
adminiſtrator by deſault, he _ not give in evidence #0 * Mod. 
Ca. 308. | | A writ 


"IF a jury don't appear, the plaintiF may have an alias and be, 5 


8 WW 


plaintiff may have another writ. Pr. Reg. 559. 


ment (8). 


fore final judgment * Denny v. Trapnell, P. 8 G. 3. 2 Vi. 


in the plaintiff, 2 L. 214. 


3 
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A writ of 1 inquiry ſhall not be for more than is contained in the . 


—— as, in treſpaſs for breaking a houſe, and taking and ca 

away goods, if a demurrer is. joined on breaking the houſe Ida 

| ve Ho the 32 only, and by writ of inquiry damages are found for 
the carrying away alſo, it is error; for there was a ee as 


to the carrying away. R. Tel. 5. 
80, if the writ of inquiry recites a judgment for 400 5 EV it was 


only for 40/4. tho' the bill was 400 J. it is error. R. 2 Cri 294. 


(If damages are given for neeeſſaries provided after the writ of Fo 
inquiry executed, or after the action commenced, it is error. Baker 


V. Backe, F. 11 C. 2 Ld. Raym, 1382. 6 


[ The jury may give intereſt on note, bill of exchange, and money 


: lent. Per curiam. And on indeb. aſſump. for goods a. Per 19. 22 Js 3 
tague C. B. Di ſent. two B. V. ernon v. W 
119. Barnes, 228. | þ 


1722, Bun. Ml. ao | 


[But not on balance of account. Barnes, 228.] * 

[After judgment on demurrer it is not competent to the deferidant 
to controvert any thing but the amount of the ſum in demand, De 
Gaillon v. L' Aigle C. P. H. 39 Gee. 3. 1 B... & Pull. Rep. 368.] 

[Where judgment has gone by default on a promiſſory note, no 


irregularity previous to the judgment can be ſhewn as _ againſt 


referring the note to the prothonotary. - Pall v. Brown, C. P. H. _ IM 
39 Ga, 3. Bed 300] +. bo 


(Z 4.) Before whom it [ball be executed. [The under-ſheriff cannot 
appoint a deputy to ſee execution of i inquiry ; if he does, the court 
will grant attachment. Barnes, 231. | 

But if deputy is appointed under ſeal of ſheriff's office, it is well. 


| Barnes, 232.3] 


[Verbal appointment bad; it ſhould be under hand and ſeal. 
Barnes, 413. J | 
[If defendant, an eſquire, deſires inquiry to be executed before 
1285 at next aſſiſe, the court will grant it without affidavit. Barnes, 


23 

85 if a writ of inquiry he executed before him who has no 
authority, it is error: as, in an inferior court, if it is directed to the 
ferjeant at mace, and is executed before the mayor, who is judge of 


the court. R. Tel. 6g. 


So, if a capias ad ſatisfaciendum be iſſued before the writ of inquiry 


is returned, it is error. R. Tel. 71. 


If a writ of inquiry is erroneous, it ſhall not. be amended ; but the 


But miſentry of a clerk ſhall be amended. R. 3 Med. 112. R. 
2 Cro. 372, R. Med. Ca. 306. Adm. 1 Rol. 408. Vide Amend- 


(2 5.) When it may be quaſhed. 
[A motion to ſet afide an inquiſition may be'made at any time be- 


78.2 
f A writ of inquiry may be quaſhed after execution, ſor miſdemeanor 


Or, if there was not a regular notice, Sti. Pr. Reg + | ED 
_ Nan | So, 


7 


- 


een. x 


\, + 


378.1 


* 


0. for miſdemeanor in the ſheriff; as, if he refuſes to examine a 
—_. —— 8 | | 1 
If he permits the plaintiff himſelf to be the only witneſs. Per 
C. Z. M. 75 un. 8 5 ot 5 „ 
[IF it is taken before two perſons appointed under-ſheriffs extraor- 
dinary, it ſhall be ſet aſide. Denny v. Trapnell, P. 8 G. 3. 2 Will: 
[Jo, if it is taken before an under-ſheriff extraordinary, when the 
ſworn under-ſheriff lives in the ſame town. bid. 8 
[So, if the under-ſheriff, who returns the jury, is attorney in tge 

cauſe. Baylis v. Lucas, B. R. T. 14 Geo. 3. Comp. 112.) 

| 2 if the damages againſt the defendant are exceſſivxe. 2 Leo. 214. 

Te. 177. . 
a [As, 1 10 dower one third of the value of the land be given with- 
out deducting reprizes; and for coſts, the attorney's bill. Barnet, 
2 4. , 8 > . 2 ſt: 
| . hundred and fifty pounds deemed exceſſive for twenty-ſix 
days' falſe impriſonment, and inquiry ſet aſide for that cauſe; Barnes, 
233+] . | | 
ut on 100/. damages given againſt cuſtom houſe officers for 
entring and ſearching plaintiff's houſe with a writ of aſſiſtance with- 
out a conſtable, in the day-time; court would not ſet it aſide for ex- 
ceſſive damages. Bruce v. Rawlins, P. 10 G. 3. 3 Will. 61. 

Or, ſor time ſubſequent to the action brought. 2 Mod. Ca. 349. 

But it ſhall not be quaſhed at the requeſt of the plaintiff, for that 


the damages are too ſmall. R. 2 Leo. 214. 3 Leo. 177. Sal. 645. 
If the jury find no damages, it may be quaſhed, but not for ſmall- 


neſs. Barnes, 230.] | þ | 

[After no damages found, a ſpecial inquiry cannot iſſue without 
leave. Barnes, 231.] 5 3 

It may be ſet aſide for ſmallneſs of damages, occaſioned by ſheriff's 
admitting improper evidence for defendant. Barnes, 448.7] 
| ['So, if ſome of the jury impannelled were debtors taken out of 
cuſtody for the purpoſe of attending the inquiry. Sz2inton v. Beadle, 
J. R. M. 32 Geo. 3. 4 T. K. 473.] 1 | 

[If the witneſs plaintiff thought could prove his demand declines 
it, and the ſheriff refuſes to adjourn, whereby plaintiff has but one 
penny damages for a large demand, the court will ſet aſide the ver- 


dict. Markham v. Middleton, T. 19 G. 2. Str. 515.] 


Uf plaintiff is ſurpriſed with a defence, and not prepared to prove 
his whole demand; the court will ſet it aſide. Hall v. Stone, P. 8 G. 
Str. 5 15.0 . - , 
On a contract for ſtock between 4. and B. they depoſit 200 J. each 
in defendant's hands; B. does not perform, and. A. ſues for depoſit, 
and had judgment on demurrer, and writ of inquiry; but the jury, 


on a notion that the depoſitant could not pay the money without con- 


ſent of both parties, gave one penny damages, which the court ſet 
aſide; for the rule of not ſetting aſide verdicts for ſmallneſs of da- 
mages does not extend to a caſe where the jury miſtake in point of 
law. Weoedfard v. Eades, P. J G. Str. 425.) _ | 5 

Yet where the covenant is for a certain ſum, whereon debt might 
be brought, a new writ of inquiry ſhall be awarded, if the whole debt 
18 not found. Sal. 647. Per C. B. Tr. 4 Geo. 2 Med; i. 
213. 8 | 


co 


lt ſhall not be ſet aſide, becauſe returnable on a return-day, in- | 


ſtead of day certain. Barnet, 230. 
[When executed, it is good, rho' the day and year are omitted in 
the ze/e of the writ, Barnes, 425.] Tc 
[Tt ſhall not be ſet aſide, becauſe taken in the name of plaintiff, who 
became bankrupt after inquiry awarded, but before it is executed. 
Bibbins v. Mantel, M. 8 G. 3. 2 Will. 358.) i 
Nor, becauſe it has been altered, if releaſed and not uſed before. 
Barnes, 232] © | WG 


(Z 6.) When there ſhall be Judgment upon it. 

After a writ of inquiry executed, there mult be four days exclifive 
before the plaintiff can ſign the judgment. R. 1 Sal, 399. 
Tho' the writ was executed the laſt day of the term. Sal. 399. 
So, the plaintiff may give a rule for fening judgment, nit cauſa * 
within four days. Sal. 399. „ FI e 
Uf an action be brought on a judgment which is irregular, the - 
| whole proceedings may be ſet aſide in one rule. Barlow v. Taye, 
B. R. E. 32 Geo. 3. 4 T. K. 688.] 3 


* 


(2 A) Proceeding and Pleading in particular Actions. 
PLeading in an action by or againſt an attorney, vide Attorney, 
(8 27, 22.) ee x 
By or agzinſt an adminiſtrator, vide pf. (2 D 10, Cc.) 


(2 A 1.) In Actions by and againſt Huſband and Wife. 


(2 An.) In an action by huſband and wife.) When huſband and 
wife ſhould join in an action by or againſt them, or when one ſhall . 
ſue or be ſued alone, vide Baron and Feme (V—W—X). = 
If a woman ſues or is ſued alone, when ſhe is covert, or a huſband, 
when the wife ought to join or be joined, the writ ſhall abate. Vids 
Abatement, (E 6.— F 2.—F 7.) 5 „ B 
An action of treſpaſs for an injury done to the property of the 
wife, while ſole, ſhould be brought by the huſband and wife. But if 
ſuch action be brought by the wife alone, the defendant muſt plead 
the coverture in abatement and not in'bar. 3 T. R. 627.] | 
[Two ations, one againſt a man and his wife, and another againſt 
the man alone, cannot be conſolidated. 2 J/Y 227. 
In an action by huſband and wife, it is good, if the huſband and 
wife appear in proper perſon; for tho' the huſband has. no privilege 
when his wife is joined, yet any one may ſue in perſon. R. Cro. Al. 
37. | So 2 | 
| , If huſband and wife, ſeiſed for their lives, and to the heirs of the 
huſband, allege a preſcription in both; for tho' ſhe has only for liſe, 
ſhe was ſeiſed jointly with her huſband who had the fre. R. Cro. Al. 
112. Y N "FO 
| So, in e by huſband and wife ut adminiſtratrix, the declara- 
tion may ſay that the money was received ad uſum prædict. huſband 
and wife, ut adminifiratrix. R. 4 Mod. 376. | WE 
-. 90, it is ſuſhcient to ſay ad reſpond. huſband and wife, cui admi- 
_mfiratio, &c. ; for cui refers to the wife, who is laſt named. R. Latch, 


2. 8 
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£26. 264. R. Co. Car. 254. 494. R. 1 Rol. 6. k 10. 15.27. X. 
Fa. 343- R. Jen. a ; LV 4 


* * 
| = 
„ 


ES the declaration e a ſeiſin in right of the 3 it ought to 
allege that both are ſeiſed (and not the huſpand only) in right of the 


wife. R. Lui. 1425. Per Lut. D. Lut. 1596. 


And, if the ſeiſin is for the life of the wife, it ought regularly to be 
averred that the wife is alive. Lut. 1596. 
But a declaration by huſband and wife is not good, if it alleges 
that the huſband and wife Paſſelſionat. fuerunt de bonis, &c. in trover, 


Semb. 1 Sal. 114. 
So, if in treſpaſs it alleges battery of both ; for the with ought not 


to be joined for a battery of the huſband. 1 Rol. 782. J. 10. 
If in breach it be alleged that he did not execute to the wife while 


| ſole, nor to the huſband and wife ſince marriage, without ſaying aur 
eorum alteri. R. Lut. 415. 


If in treſpaſs, aſſumpſit, &c. where thi wife need not join, it is al- 


leged ad dampnum ipſorum. R. 2 Cro. 473. R. 2 Cro. 644. R. 
I Sal. 114. K. 2 Rol. 250. 


So, aſumgſit for money lent by huſband and wife ad dampnum ipſo- 


rum, is bad. 2 Mod. Ca. 341. 


If, in trover, the converſion is alleged ad dampnum ipſorum. R. 


Be Sal. 114. 


If in treſpaſs by them, it be guare clauſum fregit et herbam ſuam, &c, 
If, in battery by them for a Le of the huſband and wife, it is 


alleged ad dampnum ipſorum. R. Mod. Ca. 149. | Comb. 184. 


Yet in treſpaſs quare clauſum fregit et herbam ipſorum inde pervemen., 
c. is good; for as they may join in a clauſum Heki, ſo they may in 


the profits inde. Dan. 719. 
So, if in an aQtioh for words of Buſband and wife, it be ad damp- 


num of both, it will be good. R. Jon. 409. 


So, where the action ſurvives, they may declare ad nee ihſa- 


rum. Dan. 720. R. 1 Sid. 387. 3 Med. 120. Fr g 1200 
cont. Pal. 339. 


So, in treſpaſs by huſband and wife for the battery of the wife, er 


alia enormia tis intulit, is good. R. 2 Cro. 664. 


So, a defect in a declaration by huſband and wife may be aided by 


| verdict. Vide ante, (C 87.) —Vide Action (G). 


[In action for a demand not aceruing to the wife dum fola, wife only 


taken in execution for coſts, ſhall be diſcharged. Barnes, 207. 


(2 A 2.) In an action a _ Buſtand and wife.) In an aQion 


| pr huſband and wife, the huſband ſhall give bail for himſelf and 
his wife. 


[If huſband and wife are arreſted for her debt whilſt ſole, ſhe ſhall 


de diſcharged, and he lie till he puts in bail for both. Harriſon v. 
Bearcliffe, T. 21 G.2. Str. 1272. Vid. 2 Bl. 720.) 


It ought to be againſt them in the debet and detinet, tho! it be for the 


debt of the wife dum ſola. Vide pot. (2 WZ.) 


In trover againſt them, it may be ſuppoſed that the converſion was 
by them; for it is a tort for 5 both may be charged. R. Fel. 


«Ms R, 1 Rol. G. J. 10. 


ut a declaration againſt 054 and wife is bad, if the proceſs 


was apainſt the huſband alone, 1 Sal. 115. | 
If the converſion be alleged ad uſum ipſorum. R. 2 Cr. 66 t. Jen. 


ES 


0 
* 
6 oy 


\ 


HAADAHL 88 


Vet, treſpaſs againſt huſband and wife for taking goods, is good, 
| ab oo — . laid to be to their uſe ; for 5 — conyerfion is 
not the giſt of the action, as in trover. Smally v. Kerfbot, T. 11 K 
12 C. 2. Andr. 242.] | 5 1 
And a. ſuggeſtion of a devgſtavit by huſband and wife executrix, 
guod devaſtaver, et converterunt ad uſum ipſorum, is good; for the de= 
vaſtaverunt is the only material word, and that both may do, R. 
2 Vent, 45. „ os TE 


(2 A 3.) Plea, &c.—[A defendant who has appeared by attor- 
ney as a feme-ſole ſhall not plead in proper perſon, as Pp cage after 
a rule to ſtay proceedings on pleading iſſuably. 2 Bl. 724.] WON 

II A. and B. are ſued as huſband and wife, A. cannot plead ne 
ungues accouple en loyal matrimony, for the guy of marriage is not 
triable in perſonal actions, becauſe a huſband de facto is liable to his 
wife's debts. Norwood v. Stevenſon, T. 11 & 12 G. 2. Andr. 227-] 


In action againſt huſband and wife, both ought to join in plea z and 
therefore if the wife alone comes and pleads, there ſhall be a re- 
pleader. Tel. 210. Dan. 720. : | 
[The court cannot give leave to the wife to plead ſeparately from 
her huſband even where her eſtate is ſettled' on her, and confirmed 
by order of houſe of lords to her ſeparate uſe, ſubject to demands 
on huſband on her account; ſhe muſt plead in the name of huſband, 
and if he diſavows, enforce the order of the lords. Gordon v. Halpen, 


£2.46. 2. £3 15-0) ; | 
So, if the entry be quod huſband and wife ven. et defend. vim et 
 injuriam et prædict. wife dicit quod ipſa non eft inde culpabilis, 2 Cro. 
288. „ | | 8 
Tho' the fort be ſuppoſed by the wife only; as, in battery againſt 
huſband and wife for a battery by the wife. 1 | 
_ . So, in af/umpſit againſt huſband and wife, upon a promiſe of the 
wife dum ſola. R. 2 Cro. 288, Tel. 210. | 
So, in an action for words ſpoken by the wife only. R. T%. 
210, ED 2 3 | 5 
So, in battery againſt huſband and wife and others, if the wife 
and others plead not guilty, and the huſband, ſon aſſault, it will be bad. 
R. 1 Brownl. 197. | 75 | 
So, in battery againſt huſband and wife, if the huſband juſtifies in 
; * of his wife, and the wife only pleads ſon aſſault, it is bad. R. 
2 Gro. 239. | 8 12270 
So, they ought to join in the averment, ef hoc parati ſunt verificare. 
Semb. Cro. Car. 594. Wa e 
But where the fort is ſuppoſed by the wife alone, tho? both join in 
| pleading, yet the ifſue ought to be, that the wife is not guilty 3 and 
therefore, in trover upon a converſion by the wife, if the huſband 
and wife plead, gued igſi non ſunt culpabiles, it is bad, and a repleader 
ſhall be awarded, for it ought to be quod ip/a non eff culpabilis. - R. 
Cro. El. 883. R, Hob. 126. R. 2 Cro. 5. R. Cro. Car. 417. cont. 
In an aclion ſor words by the wife, for both are chargeable with a 
wrong done by the wife, R. acc. in action for words by the wife. 
I Brownh. 6. Pal. 6. ah + IO: 
: * : = As | Nng | | | " Yet, 


a $52 | | PLEADER: 


Les, in debt againſt them, they tay plead ud al! dtbent. Ney, 41. 
And iſſue quod ipfe non ſunt culpbiles cannot be amended. 2 Co. 
30. R. — 1 Brawnl., 7. | | 
But if the dogget be quad huſband. and wife placitant not guilty, 
and the roll be quod the wife dicit, omitting the huſband, it aral be 
amended ; for it was only the miſpriſion of the clerk ; for the dogget 
was a warrant to him to enter on the roll a plea for both. K.2 Teo. 
. 
| 7 if the verdict finds that the wife alone is guilty, it aids 5 
plea. R. Pal. 68, 
In an action againſt huſband and wife, if it be only for the wiſe 8 
act, and ſhe is found guilty, both ſhall be in 5 iſericordia ; as, for 
words by the wife. Hob. 127, 1 Rel. 215, J. 25. 

In trover for a converſion ſuppoſed by the wife. 1 Rol. 215: L 45. * 
2 Cro. 439. * 

So, if there ought to be a capiatur, it ſhall be againſt both. R. Cre. 

El. 381. Me. eg. R. 2 Cre. 203. 440. 1 Rel. 221. J. 35. R. Cro. 

Car. 407. but it ſhall be againſt the huſband only. Cre. Car. 513. 

againſt both. 9 Co. 72. 4. 2, Heb. 98. and it was againſt the wife 
alone. Heb. 101. 

So, if the wife is executrix or a miniſtratrix, and there is judgment 
de bonis teftator fi, &c. et fi non tunc cigſtag. de bonis ſuis Fropriis, tho? 
properly the wife has no goods; for ſhe will be liable after the death 
of her huſband. R. 2 Cre. 191. 

[In trover, if there is judgment and execution againſt both, the 
court will not diſcharge the wife, unleſs there is fraud and colluſion | 
between plaintiff and the huſband to keep her in cuſtody. T. r;'&; 2. 
Str. 1167 

| [So, in battery by defendant's wife, of plaintiff's wife the court 
3 will not diſcharge t the wife who is only in execution, if it appears | 
x there is no deſign to ſcreen huſband. Finch v. Dudding, M. 19 G. 2. 
Str. 1237. Lanſlaff v. Rain, M. 20 G. 2. Wilf. 149.] _ 

[If huſband and wife are taken in IR the wite cannot be 
diſcharged. Barnes, 203.] 

[But if huſband and Ss, after judgment, be rendred in dilchiree 
of their bail, and they be not charged in execution, the wife ann be 
diſcharged on motion. 3 Wiſſ. 124. 

[If huſband and wiſe be outlawed, in debt on a bond giren by the 

| wife while ſole, and goods ſworn to be her ſeparate property be taken 

in execution; the law adjudges them to be the goods of the huſband: 

if ſhe have any. equitable right ſhe muſt have recourſe to a court =? 

equity. 2 Will. 127.] 

[So, after a be, declaration by a woman that ſhe was married 
to a man, and that goods in his poſſeſſion were his goods in her 
right, ſhe ſhall never be allowed to ſay, as againſt creditors, that ſhe 
was not married to him, and that the goods were oy tale property. 


Cowp. 233. 
(2 B I.) In AQons by and againſt a Corporation. 
+ . (2B 1.) Ii an actian bya corporation. In an action by a corporation 
they ought to ſuc by the name of i RO 2 wh 666, Win. 
| _ 1100. | 5 : 
| 8 7 An ö 


= . 


2 PLEAD. _ um 
And ma fue by that name, tho' enabled to ſue by another name. 


Sal. 451. 
phe the chriſtian name of the woos. po or head i is dot neceſſary, 


12 Ed. 4. 10. Dy. 86. 5. | 
- Tho? it be in ejectment on a demiſe by a corporitiolly Sin. 2. 
But a corporation may preſcribe to be incorporated by one name, 
and to be impleaded by another, Th. Dig: J. 3. c. 9. fogs 
Or, may claim it by grant. Th. Dig. J. 3. c. 9. fe 12. 
A ſole a muſt always ſhew quo jure he is rams R: 
2 Lev. 68. 
And hall be named by his name of baptiſm. Dy. 86; K | | 
And if perſons are incorporate to the uſe of an hoſpitz}, they uſt | 
ſay, ſeiſed jure corporationis ſue, not jure hoſpital. R. 10 Co. 34. 4. 
But mayor and commonalty need not allege ſeiſin Fenn * 
for name imports an incorporation. 1 Leo. 153. 
. So, cuſtos et colleg. Ommum Animarum Oxon. need not W eil 
jure collegii. R. Gro. 232. Pl, A 102. | 


(2B 2. ). In an action againſt a corporation. In an action againſt 
a corporation, they muſt be ſued by the name of i incorporation. 2 f. 
Wt 

And, if it be an aggregate corporation, it is not well to name the 
proper name of the head. Bro. Corporation, 6. 5 

But if it is a ſole corporation, the proper name may be mentioned. ; 
Bro. Corp. 8. 30. 

And ſo ĩt muſt be in perſonal actions, where outlawry les, 5 
Ik a corporation be mifnamed, it may be pleaded, but it is a in 

abatement. 26 H. 8. 1. ö. Bend. pl. 89. 

S8o, it may be ben! in abatement, if the name of the head be 
added and miſtaken. Bro. Corp. 6. 

Or, if a corporation and another are joined; hos there is different 5 
proceſs againſt him. Adm. 45 Ed. 3. 2, 3. Cont. 46 Ed. 3. 23. . 
Tho' the perſon POW be a member of the corporation. Bro. on a 
13. 24- 

Or, in an action upon a ſpecialty, if the name varies from the "wy 
cialty. Th. Dig. 1.6. c. 12. ,. 16. 

To miſnomer in a perſonal action, the plaintiff may fay, Lava by 
dne name or the other, Th. Dig. I. 6. c. 1 2. J. 14. 16. 
Otherwiſe in a real action; for he cannot hold the land but by his 
true name. Th. Dig. J. 6. c. 12. / 14. 
And he, who pleads an act of a corporation by one name, ahd 
afterwards by another, ought to ſhew N the name was ! 

3 Lev. 243. | 

T For a _ or charge on a- corporation every particular ade 
is not liable ; but proceſs ought to go in their public capacity. 1 Fentr. 
351. cited Coup. 85.] 
The proceſs againſt an aggregate corporation is diſtrefs, 45 Bd. | 


3. oth; 
But proceſs of —y does not lie againſt an aggregate corpora» 0 

| tion. 45 Ed. 3. 2, 3. 

And therefore treſpaſs does not lie againſt them, but only againſt 
particular PR ; * a capias and exigent do not 80. Bro. Corp. 85 


— 
- 
e 


ab 1 K. 
- 80, » falpena does not lies for-it has no conſcience, . D: 2 . 


23 
at i in Chancery, if it has nothing whereby to be diftrained, on a2 


petition - to-the lords in parliament, it may be ordered, that if the 


corporation do not appear on a diftringas iſſued, the bil ſhall be taken 
Fro confeſſes Ca. Cha. 205. 


iot he againſt the offending parties perſonally, bur muſt be by ſe- 
_ +*=efhe non of their effects and eſtate. Cowp. 377.] 

2 II is Hot ſafficient, if the particular perſons rated appear at the 
2 2 > Ea of the proceſs. | Bro. Corp. 28. 


. FProceedivgs in Chancery. againſt a corporation for a contempt, 


: i, * 22 r, if all the members * the corporation e in perſon. W | 


5 7 | Cop. 28. 
925 


' their common ſeal, Bro. Corp. 28. 


Bot the corporation muſt appear by an attorney, appointed under 


$ - In pleading, a mayor and commonalty may preſcribe, that they and 


their predeceſſors, Oc. tho' the commonalty have no predeceſſors. 


39H. 6. 14. 


ſhew how they were incorporated. R. 3 Lev. 107. 
"If a man pleads an act by a corporation, he need not allege 2 


1 + 4 to a corporation. 3 Lev. 107. Bro. Corp. 1.51. | 
- An - If by. pleads a preſentation to a church by a corporation. Bro. 


Corp. 2 
A teaſe for life, without a deed to make livery. Pl. Com. 149. 5. 
A feoffment to them, without a deed to receive livery. 2 Cro. 411, 
Tau for a forfeiture. Cro, Car. 169. 


* fine levied or deed inrolled. 1 Le. 184. 
z What things a corporation may do without deed or not, vide 


Franchiſes, (F 11, 12, 13.) 


Bro. Corp. 54: 
As, an entry by command of dean and chapter. Bro, Corp. 59. 


Wer A c 1.) In Actions by and againſt an Infant. 


15 c 10 In an aftion by an infant. Muſt ſue by guardian or pro- 
2 amy. ] If an action be commenced by an infant, he muſt ſue 
guardian. or prochein amy, as the court pleaſes. Co. Lit. 135.6. 
2 . B. 27. H. Adm. 2 Cro. 641. Dy. 56. a, 2 Injt. 261, Semb. 
Cro, Car. 86. R. Cro. Car. 101. Semb. 1 Sid. 69. Lit. 60. R. 


Jon. 177. 
And the king may appoint him a general guardian. F. N. B. 


* Is "3 2% " 
3 1 * So, he may appoint him two or. three to be * "jointly or 
© ay 2 or to appoint others under them. E. M. 2 


=P PSS ne 17 15. which enacts, that if an infant who would ſue be 
mina that he cannot do ſo in perſon, his prochein amy may be ad- 
"i SY — N to ſue for him. 2 Cro, 641. and was Fenn before i in aſſiſe 
* the A. . 1. 48. And 
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deed; for it be intended; as, if he makes cognizance as bailiff 


ptance of rent, or of a man to be their tenant. 2 Sand. 305. 


If a man makes cognizance as bailiff to a corporation, he need not 


But if he juſtifies under a corporation he ought to ſhew a deed, 


ſhall be appointed by 24 of 8 1 . 2. 


\ 
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290. abt: 


580. 1 Bul. 24: 
If an infant ſues or. defends by a n fuch guardian muſt 


bare a warrant.” E. N. B. 27. J. 2 Inf. 261. 3 Mod. 236. * 


o Ya 


So, muſt a prochein amy. 2 Inſt. FO "ee EO I 
But a prochein amy need not have a warrant. F. N B. 27. 7. 


ſuits, is ſufficient. Archer v. Frowde, P. 6 G. Str. 304. i v2 
Andi if he ſues by guardian, without ſaying per curiam hie ſpe- 
cialiter admiſſ. I it is error. 1 Lev. 224 Semb. 4 Co. 53. b. 3 Mod. 
236. 

gy the dnfendant need not plead, till the plaintiff frame the 


264. — 
If the court appoints 2 guardian for an infant! be 2 bei in 
rſon in court. 2 Leo. 189. | | 

And if he has not a guardian by 1 8c. che court may affign 
an officer of the court to be 3 or procheis ny for him. 72 121 
261. 

If the guardian by /ocage or by teſtament aQs, no dther ſhall be aſ- 
Gened, unleſs he miſbehaves himſelf. 1 Sid. 424. 

But, if the declaration ſays, per curiam ſpecialiter admiſſi, it is Caf 
ficient, tho? there be no admiſſion on the roll. R. in B. R. where there 
are many precedents acc. which make the law in ſuch caſe.” 4 Co. 53.6, for 
it ſhall not be error, but only a miſdemeanor in the agent * 
in the cauſe. P. 21 Car. 2. Pr. Reg. 38. | V4 

So, in C. B. R. 1 Sid. 173. ok wad? 

And if there was an admiſſion, tho' no entry thereof on the rowed, 
it ſhall be amended. R. Cro. Car. 86. Hut. 92. 1 Lev. 224. 

If an infant ſues by guardian or prochein amy, he cannot after= 
wards remove his guardian or di his prochein amy. F. N. B. 
27 K. 


N. D. A. 

Or, the court may remove im at their diſcretion. Bil. 

e in an appeal by an infant, the court may diſcharge the bun- 
ſſigned, and diſcontinue the ſuit. R. 1 Rol. 288. D. 


abatement. 
And this ſince the /f. 21 2 13. which aids a. ſuit. by him by at- 
torney after a verdict, 2 Sand. 213. 


| R. 1 Rol. 287. l. 25. Adm. 2 Gro: 250. R. Cre, El, 434+ 
| mar pn be given for the infant. 

0 

in roper on. R. 1 Vent. 103. D. Ble. 165. 


* e R. Mo. 665. 
0 


3 


efloigned. 2 | 
gg he — 2 25 to appear to be an infant; for if ts foes at © full a * 
by guardian or * amy, it is error. 2 . 261. erer 28 ä 


And therefore ſuch guardian muſt be admitted by 125 mm 0 | 


Car. 86. ' 3 ; "a - ; 


[A general admiſſion of prochein amy, to proſecute and defend an | 


rule for his admittance oy guardian or prochein amy. Sti. Pr. Reg. | 


But an infant may have a writ out of Chancery to remove him. 


_— erefofe, if an infant ſues by attorney, it may be pleaded i in 


So, if an infant ſues by attorney, it is error. R. in exch. 2 Cr. 3. 


he ſues without ſaying by whom, which ſhall be intended 77s 


+ So, if he commences a ſuit by attorney, and akterwards proceeds : | 
” Oy 


* P 
: 
"* Vo g 2 
9 13 2 wa FO 
' g . 


l. 


Or, ä — by. guardian, and afterwards, during his TRY 
proceeds by attorney; for this will be a diſcontinualieh, X. 2 Cra. 
2 Co. Ent. 289. a | 

So, tho” he ſues in another mes as executor or adminiſirator. 
R. cont, Cro. El. 541. 1 Kol. 288. J. 10. but a quere it made. 1 Rl. 

288. L. 10. Agr. 2 Sand. 212. R. M. 1649. Colt and Sherwood and 
inter Peyton and Dorcr, cited 1 Vent. 103. 1 Mod. 298. And ſo are 

 thelprecedents. Lut. 227. 368. 37 Ti: Carth. 122. D. 1 Vent. 54. 
Acc. F. g. 1. 

So, tho? he ſues a writ of. error. D. 1 Kal. 287. F. N. B. 27. H. 
2 Cre. 250. 

But, if an jnfene "Wir guardian, 27 Alber his full 2ge proceeds 
by attorney, it is _ K. Ma. 665. 2. Crv. 580. 

80, by the /. 21 Ju. 13, in ejectment or perſonal actions, if an 
Snfvns ſues. by attognahy it ſhall be. aided after verdit. 

And by the /. 4 & 5 Ann. 16. after judgment by confeſſion, nil 
Gecit, nom ſum informatus, or after writ of inquiry executed. 

Sa, if ſeveral ſue jointly, and ſome are within age, and ſome of 
full age, and all appear by attorney, it is no error; for thoſe of full 
age may make an attorney for all. R. cent. 2 Cro. 303. Dub. 2 Cre. 
289. Semb. cont. 1 Keb. 940. 

As, huſband and wife may ſue by attorney, tho' the wife is an 

infant. D. 2 Sand. 213. 7 

So, ſeveral executors or adminiſtrators may ſue by attorney, tho 
ſome are within age; for all repreſent the perſon of the teſtator, 

and ſue in another _ R. Cro. El. 378. 1 Kol. 288. J. 15. K. 
fer three J. r 2 Sand. 213• 1 Vent. 102. 1 Med. 296. 
T Lev. 299 · 

_ Soy in replevin, if the teforidocnte as bailiffs wu make cogni- 
zance by attorney, and one is an infant, it is no error; for they are 
in the nature of plaintiffs, and make .cognizance in another right. 

Dub. 3 Mod. 248. K. per three J. Holt cant. Sho. 170. | 
3o, the defendants avow in their own right, and one is an infant. 

Semb. paw... il. 58. 

[Plaintiff's attorney muft give defendant's n6tice of guardians place 
of abode. . v. Brooker, P. 22 G. 2. 1 Vilſ. 246.] 


Ul 


(2 Ca.) In an ation againſt an infant. Muft defend b 
So, in an action againſt an infant, he muſt appear only by guar- 
dian, for he has not knowledge of his own: affairs, or to chuſe a 
man to plead well for him, and may have an action againſt his guar- 
dian, if loſe, by mina; R. ſæpius, 2 Rot. 287. J. 10. 20. 


ro. 
And therefore, if he appears by prechein amy, it is bad, A N. B. 
| 27. H. R. 2 Cro. 64 l. 2 Lit. 135. b. Semb. Cro. Car. 86. 161. 
3 Hut. 9 2. R. 2 Rol. 257, | 
. 8 80 in all actions real, perfonal, or mixt againſt an infant, if he 
5 appears by attorney, it is error. D. 8 Co. 58. 5. D. 9 Co. 30. b. 
. K. 2 Cro. 10. R. ſap. 1 Rol. 287. J. 20. 747. l. 10. R. Cro. El. 569. 
1 Mo. 460. R. in error upon a judgment in Ireland. 3 Keb. 384. K. 
| 2 Leo. 189. Adm. Tel. 211. 2 Cre. 254. R. Jon. 432. { 
Pho? there was not any warrant of attorney N record. E. 


. 1 
2 43 y | 5 'Tho' 


\ 


— 


EC 


: IIA DER. 5 Fer 
The' he be ſued in anorhet right, as executor, er adminiſtrator. | 


K. 2 Cro. 441. 1 Rol. 287. J. 50. 1 Rot. 380. Pups. 130. Per 


tao J. 3 Bul. 180. 155 
[An infant-executor,, tho? Joined with another of full age, cannot 


be ſued by attorney, tho they might ſue. Freſcobaldi v. 1 M. 
I Geb. 2. Str. 783.] | | 

So, if ſeveral defendants appear by attorney, and one 10 un laut, 

it is error, and the judgment ſhall be reverſed againſt all. R. 2 Cro. 

289. 1 Rol. 7765 J. 25. R. 2 Cro. 330. R. — 74. K. r' Lev. apa. | 


So, bi buſband and wife being vouched in a common re „ ap- 
pear by attorney, and the wife is within age. Dub. I Rot. 288. L. 20. 


1 Rel. 303. K. 5 Mod. 209. 


So, in a perſonal action, if huſband and wife appear by attorney, 
when the wife is within age. R. 1 Vent. 185. 2 Lev. IF K. cont. 
1 13. 

So, in replevin, if two avow by attorney, and one is an infant. 
Dub. Sho. 13. 3 Med. 248. R. that it ſhall'not be aſſigned for error'y 
for it was pleadable in abatement. 1 Sal. 93. 205. 

And it is ſufficient, if he was an infant at the time of the judgment, 
tho' he arrived at full age before error brought. Per two J. Cre. 
Zl. 569. Dub. Cro. El. 85 3. -5 Mod. 209. 

And ſuch error ſhall be tried by the country, and not by inſpeQion. 
Ulf an attorney undertakes to appear for an infant, and enters it 
ger attornatum, it may be amended, and made ber 9 Stra- 

ton v. Burges, M. 5 G. Sir. 114. ] 

[But if there is not an expreſs undertaking to appear, it cannot be * 
done. Ponver v. Jones, T. 7 G. Str. 445] 

. If an infant, defendant, appears and pleads by guardian, regularly 
he ought to be admitted ſuch before he eprom or 8 8 Str, Pe. 


Reg. ths 
he is not admitted, it is not error, but nnr a milllenantnor 
in the attorney. Sti. Pr. Reg. . | 

And regularly the admiſſion ought to be ad defendendum ; for if the 
guardian for the defendant is admitted ad proſequendum, it is bad. R. 

2 Cro. 641. 
Let if a guardian is admitted ad /equendum, it is good; for this may 
be applied indifferently to the plaintiff or defendant. R. in a comman 
recovery. 2 Sand. 95. 1 Sid. 446. 
yy ad proſequendum ; for he proſecutes his defence. R. 2 Mad. 
25. 

[If an infant does not name a guardian to appear by, the court 
will = leave to plaintiff to do it. Stone v. Ae T. 10 G. 2. Str. 
107 : 

+ (If infant ſerved with proceſs to appear by alin appears by 

_ - Attorney, the court will make rule for him to appear by guardian, or 
DR to be at liberty to name one to appear and defend. Barnet, 
41 

(Plaintiffs attorney ſhould apply to defendant to name guardian, 
and if he does not in 6x days, apply to the court to oblige him to 

40 it. Shipman v. Stevens, 30 G. 2. 2 Will. 50. 8 

In an action againſt a defendant, who is an infant, the plaintiff 

| tray declare, as againſt another perſon ;- for if he is not © On 


, 


2 
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in reſpect of infancy, the defendant ſhall plead that he i is within ages 
N poſt. (2 G 3.—2 W 22.) 

And therefore by his declaration he need not alledge that tlie thing 
done by him was for neceſſaries; for, after nonage pleaded, the 

aintiff may ſhew in his replication that it was for neceſſaries. R. 

en. 146. 

If in an action againſt an infant, he demurs, he may waive-it in 
the ſaid term, and plead to iſſue. R. 2 Bul. 69. 

LAfter plaintiff has proceeded to judgment againſt an infant, as if 
be was of age, he cannot have the appearance in perſon ſtruck out, 
and have appearance by guardian entred. Barnes, 413-] 

FA plaintiff cannot convert an action founded on a contract into a 
tort, ſo as to charge an infant defendant. Fernings v. Rundall, B. * 
. 40 Geo. 3. 8 7. K. 335.] 

[Therefore where the plaintiff declared that at the defendant's re- 
queſt he had delivered a mare to 'the defendant to be — 
ridden, and that the defendant maliciouſly intending, &c. wrongful y 
and injuriouſly rode the mare fo that ſhe was damaged, ec. it was 
holden that the defendant might plead his infancy in 18 the action 
being founded on a contract. Bid. | 


(2 D 1.) In Actions by and againſt an Executor or Adminiſtrator. 
(2 D. 1.) In an ation by an executor.) What actions he ſhall have 


| er not, vide Adminiſtration, (B 13.) 


In an action by an executor for a thing which he demands in 
right of his teſtator, he ought to name himſelf executor, otherwiſe 
the defendant may plead in abatement. Vide Abatement, (E 21.) 

And it is not ſufficient to name him executor in the alias dictus. 
'20 H. 6. 5. 

| If there are ſeveral executors, all muſt join in the action. Reg. 
140. d.b. Vide Abatement, (E 13, 14.) 
: - 'Tho' ſome do not prove the will, but refuſe before the 23 3 
233 37. R. 1 Lev. 161. 
Tho' one was within age. R. 2 Sand. . Sid. 449. 

Tho' the executor, who proves the will, takes adminiſtration during 


the minority of the other executor, who was within a age, and not 


Joined in the probate of the will. R. 1 Brewnl. 101. Ye. 130. R. 
. cont. 2 Lev. 240. | 
In all actions by an executor, (as executor,) the writ muſt be in the 
detinet only, tho' the duty accrued in his own time. R. 5 Co. 31. ö. 
Reg. 139. ö. F. N. B. 119. M. 5 
As, if an executor brings debt 8 a leſſee for rent incurred after 
his teſtator's death. 5 Co. 31. l. R. Cro. Car. 225. A I Lev. 250. 
Semb. cont. Skin. 5. , 
Or, for an eſcape on a recovery by himſelf as executor. R. 5 Co. l. 


| {Cen BY. 326. u. 130. but Periam cont. R. 2 Cro. 546. R. $ho. $7- 


Cartb. 49. Comb. 114. R. Hob. 272. 
[So, debt in the debet and detinet for an eſcape in the time of the 
. teſtator is ill after verdict. Semb. Ld. Raym. .698.] 
Or, for money due on a ſale by him o the goods of the n, 


| Reg. I 40. . 


So, in all caſes where the money recorered 1s aff i may be in 
- the detinet, R. 1 Lev. "WT 7D 7675 eee 45 
| le 


/ 
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Fet, in aQion upon his own contract, it may be in the debet — ; 


4 tho? he is named executor : as, in debt for rent on his own 
leaſe of land, which he had as executor. R. 2 Cro. 685. 
In debt on the „. Ed. 6. for not ſetting out tithes, where he has 
the rectory as executor. Gited to be R. 2 Cro. 54 
And, if the action be in the debet and detinet, — Ho it ſhould bei in 
the detinet only, or 2 contra, it is ſubſtance. R. 2 Cro. 546. 
But now, it is aided after verdict by the A. 16 & 17 Car. 2. 8. * 
1 Sid. 342. 379. 1 Lev. 2581. ER 
And by the /. 4 & 5 Ann. 16. ona general demurrer. © 4 
[If executor brings action of debt in the debet and detinet, inſtead 
of debet only, it is aided after judgment by confeſſion, by fat. 4 i. 
c. 16. Lee v. Pilmy, H. 1 G. 2. Ld. Raym. 1513.) 
- $o, if the plaintiff omits profert in cur. litteras tefamentariar, i 1s 
bad, on a ſpecial demurrer. Vide ante, (O 3.—O 17.) 


2 


(But where an executor brings an action which will be in his own 


nebe, tho' he name himſelf executor, he need not make profert of Ro 

letters teſtamentary. Ld. Raym. 1215. ]]] 

I ho' it be on a ſcirefacias upon a * by the teſtator. R. G 60. 
In a ſeire fieri inquiry, on judgment recovered by an executor, it 

is not neceſſary that it be alleged that the teſtator is dead. Morfoot 5 

Chivers, T. 11 G. Str. 631.] 

But in an action by an executor fer an eſcape out of execution on 

2 2 1 by him as executor, he need not; for this is a fert to him, 


e damages recovered are aſſets. R. Hob. 1 * 


ce, if money belonging to a teſtator be received by another gebe 
after the teſtator's death, his executor may maintain an action or 
money had and received in his own right. 2 T. R. 476. Sbipman v. 
Thomfon, C. P. T. 11 & 12 G. 2. Willes, 103.) 

[In ſuch an action the defendant cannot ſet off a debt due to him 
from the teſtator. Did. 

And if the plaintiff names himſelf executor or adminiſtrator, 7 =o 
the ſuit is in his own right, it will be but ſurpluſage. . 1 Vent. 119. 

[If the executor of the ſurviving executor do not ſhew that the firſt 


executors proved the will, it is bad; but it is aided after verdit. Gra- 


dell v. Tyſon, M. 13 G. Str. 716. La. Raym. 1441. 
An executor cannot add a count in © own right. Hooker V. Wolter, 
T. 21 G. 2. Str. 1271. 1 Will. 171.) 

Un aſumpſit brought by an adminiſtrator de bonis non, the promiſe 
may be laid to have been made to the firſt adminiſtrator. Hirſt v. 
Smith, B. R. E. 37 Geo. 3. 7 T. K. 182.) 

(2 D 2.) In an action againſt an exetutor.] What actions lie againſt 
him, vide Adminiſtration, (B 14, 15. 

So, in an action againſt an executor, as executor, he muſt be 
| named executor, Vide Abatement, (F 20.) 
| Or, muſt be ſhewn to be executor; for, if the cles ſhews the 
defendant to be executor, tho? it does not name him executor in the 

beginning, it is ſufficient. Semb. 1 Sand. 112. 

(In B. R. calling defendant executor in the declaration, is ſufficient, 
_ without a ſpecial averment. OY v. Fletcher, M. 1 G. 2. Str. 78 1. 
44. Raym. 1510.) 

If the defendant be executor de fon tort, he ſhall be named executor 
r for there ig — nM: count. R. 5 Co. * 


, 


- ** 


. 
- ww 


. — 
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4 * * 7 by... FS F4 
; ; "4 4 p ' ö : 4 
0 . ee, N 


46 N PLEADER. 75 


If an action be againſt ſeveral executors, and only one appears, r 
is taken, the plaintiff may procend and have judgment againſt all. R. 


1 Cal. 312. 
In an action againſt ; an executot for a mere perſonal thing, as er- 


ecutor, the writ "ſhall be in the detinet only. 1 Bul. 22. Reg. 139.6. 
80, an action againſt an executor for rent due, part in the life of 
2 the teſtator, part in his own time, may be in the detinet only. R. 
K 
86, debt for rent in the debet 5 8 detinet, when the rent is more 
than the value of the land,. is bad ; for if this appears upon the plea 
it ought to be in the detinet only. K. Pol. 133. 
But if the duty acerues in the time of the executor, it ſhall bein 
the debet and detinet. R. 5 Co. 31. Cro. El; 712. | 
But judgment was reverſed (for another cauſe as it ſeems). ide 
Cro. El. 712. Dy. 81.6. in marg. 2 Cro. 546. 4 Co. 31. b. in marg. 
1 Bul. 23. R. 2 Cro. 238. 1 Bul. 22. K. 2 Cro. 411. 549. K. Al. 
34. K. 1 Med. 185. Pole 129. : 
Yet it may be in the detinet only. R. Dy. 81.6. in marg. R. Al. 
34. 42. Pol. 129. 
So, if the action be againſt an executor, on a a judgment de bonis 
Propriis, it ſhall be in the debet and detine?. 1 Rol. 603. J. 12. 
So, in debt againſt an executor, upon a ſuggeſtion of a JO 
K. 1 Sand. 217. 1 Sid. 398. R. 1 Lev. 147. 256. 
The plaintiff cannot have an aQion in detinet for part, and i in debet 
and detinet for the reſidue. R. 3 Lev. 74. | 
In an action againſt an executor, the plaintiff need not allege afftr, 
for it ſhall be intended. 9 Co. 24. a. 
So, if it be againſt an executor of an heir, on a 3 of his anceſtor, 
K. Dy. 344.6. 
- Cin debt on bond, the plaintig mult aver, that it is not void by the 
teſtator's heirs, or that it is {till due. Tully v. Sparkes,. M. 2 G. 2. 
Ld. Raym. 1546. THE 
In an action againſt an adminiſtrator, on promiſes of the inteſtate, 
- an igſmul computaſſent with the adminiſtrator, as ſuch, of money due 
from the inteſtate, does not make him perſonally liable. Secar v. At- 
Linſom C. P. H. 29 Geo. 3. 1 H. Bl. 102.) 
Lan executor cannot be charged as ſucb, either jor money had and 
received by him, money lent to him, or on an account ſtated of money 1 
due from him as /uch thoſe charges making him perſonally liable. 
Roſe v. Bowler, C. P. H. 29 Geo. 3. 1 H. Bl. 108. | | 
[Where a declaration is demurred to on account of the comtebeing 
misjoined, the plaintiff cannot enter a nolle Aroſequi as to Jome, and 
leave the others remaining. Bid. 
[2 Can an executor be ſued as « fuch for a legacy on by the 15. 
tator ? Did. | l 


(2 D 3.) Plearto an action by an executor.] If an action be 2 
by an executor, the deſendant may plead in abatement that the plaintiff 
is not executor. Vide Abatement, (E 22.) 

Or, another executor not named. Vid 3 (F 13. he 

| So, defendant may plead in-bar, that ſhe had the goods as wiſe pro 
BE, 4 pans, and there are a 1 5 uiltrm. * 

8 That A. adminiſtered fore probate, an gare or ſold the. goods | 

| to him. Dub. Carth. 104. | 


* 
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(2 D 4.) To an ade againſt 8 In abatement. Ann, 
rator not executor.) So, if an action i is brought againſt art executor, 
1 may plead in abatemenit that he ig nne, «age 98 


2 Vent. 178. 1 Sal. 296. 1, Leo. 69 
In ſuch plea he muſt thew that adminiſtration was well (granted 


to him. 


And thefefore, if the arehbiſhop granted it, he muſt ſhew ip 5 


dioceſes the inteſtate had bona notabilia, whereby it may appear that 


it was in his province. R. Lut, 30. Sem. 2 Tes. 158. c Bl. 


456.) 
| Bar this is no plea for an executor of his own wrong, if he alter 


| wards takes adminiſtration. * R. Cru. EL tz. 


So, he ſhall ſhew i in what dioceſe. the inteſtate died. 2 39% : 
Semb. Pl. Com. 277. % . 
AB at, what time adminiſtration was committed. K. 2 Tent. 
TY 2 
And that he had 4 notabilia to fuch value; ſor to fay that Ii Id 
generally, is not ſufficient. R. 8 Co. 135. 2. 
So, he ſhall ſhew that the archbiſhop had authority to grant, for | 
that there were bona notabilia, &c. 2 Leo. 155. 
Or, that the biſhop had good authority. Cro. El. 191. 
But the defendant need not traverſe abſue hoc that he vminiſtred 


as executor, for this is more proper from the other (ide. - Serb. Hob. 
49. Tut. 30. R. inter Bower and Cook i in B. R. M. 3 V. 3. 5 Mad. 


145. 1. Sal. 297. K. cont. Lu. 890. Semb. cont. Tel. "Ie? Vu, 


* Cont, 7 H. 6. 13. R. 1 Sal. 298. 


1 


Nor, that A. made him executor. | Bomb. cont. 10 a. I 16. K. ar. 


« Mad. 14. 

Ocherwiig 3 if he i is ſued as n and ala that he i is N 
eutor to A. and not adminiſtrator, he mult traverſe abſque hoc quod 
A. obiit inteflat. 9 H. 6.71. 7 Ed. 4. 13. 3 H. J. 14. 4 H. J. 13. 6. 
N tot. Cur. Ye. 115. Dub. Dy. 202. a. Tow. Dye 236. 6. 
1 Andi 15 uch plea he need not produce the letters of adminiſtration. 
R. upon a ſpecial demurrer. Tut. 16. Vide an, (O 170 | 


(2D 5.) Admiiliftration t a 3 and not to 1. 80. * 8 
ſendant may plead that adminittration was committed to a ae 


k and not to him. 


(2 D 6.) Ancther executor not named. ] So, he by vlend ee 
executor not named. [But it mult be added that the other has admi- 
niſtred. 1 Lev. 161. 3 T. R. 560.) Vide abatement, (F 10. 

ot he cannot plead another action, againſt himſelf as heirs X. 
3 . 394-. | i 

[So, to an action brought againſt him 20-wiutiniStawr genetally, 
where he. is adminiſtrator durante minori late, he may plead that in | 
abatement, but he muſt aver that he continues adminiſtrator durante, 
Kc. n 265.] - 44 


(2D 7) In bar. Ne unques executor, Ke. 80, to an or 


an executor he may plead in * da, cad 1 . 09 by ” 


Vin. Ent. $41 


Vor. wa a” 3:35: | e 51% 6 
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8 bat he 8 and nulla bona Soenerunt ad 1 manus. | 
But an executor, who: -proves the will, tho' he does not otherwiſe 
adminiſter cannot plead ne unques executor.” 27 H. 8. 11. 4. 
{- $0, if there are two executors, and the one proves it in the name 


of both againſt the will of the other; yet he cannot plead ne ungues 


_ 1 ? 


tærcutor, nor; adminiſtred as executor, R. cont. 27 H. 11. a. 
. So, an executor ſhall not plead that his teſtator was outlawed, 9 1 


Hut. $3» * Gt i bbw £ 
If 2 man is e he cannot fafely plead ne ungut erer, 


the! it wagantientiy done, 5 Mod. 145. R. 1 Sal. 296. 


plead. in abatement, if it was a juſt debt. R. 1 Lev, 261. 


If another be adminiſtrator durante minori tate of an executor to 


whom the gefendant has accounted, he cannot plead that fact with a 
traverſe that he never adminiſtred allo modo; for the plea does not 


admit him ever chargeable as executor. R. Fav. 121. 
To a plea of ne unguet executor, the plaintiff | may "0 that the 


[defendant has ed. Win. Ent. 341: 


actu 
F Aud if u . uon g — From fi, it is good; for ſuum refers to 


5. | 
So, non. 775 generally is good; for! it hall be referred to the 
9 1 Lev. 184. 1 Sid. 292. 


STS 


Er 


(2 D 9.) Plane ee ] So, an executor may plead: in bar, 
plane adminifiravit. 2 Sand. 220. Bro. V. M. 215. 
[And that, in whatever manner he diſchargeth himſelf of tlie 
eſtate that was the teſtator's. Semb. 1 Mod, 174. Atkins cont.] | 
[As, where a ſpecial verdict found that the 7 gelen dant being exe- 
cutor, durante, &c. had paid ſuch and ſuch debts and legacies, and 
had delivered over totum reſiduum En 7 of the teſtator to the 
infant executor when he came o Id. ibid.] 
But this is no plea, if he is fucd ? in the 2 Ja detinet, R. 1 $id, 


334. 1 Mod. 185. 
-* "Otherwiſe, if ſued as executor, tho chargeable otherwiſe. Dol. 
1 Sal. 317. 

Or, a ſpecial plene adimini iſtravit, vix. a judgment, ſtatute, ee, 


or retainer, and no affets ultra. 1 Sand. 329. 3 33. 2 Sand. 49. 


Ent. 146. a. 
A judgment on a ſimple contract. R. 1 Sid. 333- R, 3 Med. 115. 


1 Lev. 200. K. Jau. 94. 
So, 2 judgment againſt one only, where there are fovetht execu- 


tors. Semb. Cro. El. (471.) R. 1 2 404. Cont. Cre, El. 41. but 


there the judgment was pendente lite. 


80, a judgment againſt himſelf as adminiſtrator; ; ue he 2 = 
0 70s 


El. 646. R. 1 Sid. 404. Acc. Co. Ent. 149. a. mY 


80, a ſpecialty before the day of payment. wad 3 Lev. 57. 7. 
Cor: 363. 


3 


_ 


So, a judgment confefſed by Him to a creditor. upon a ſuit, after 
the preſent action commenced. R. 1 Sid. 21. Vau. 95. R. 1 Sal. 
310. 1 Leu. 201. Com. 89.] + 

{But if to a /cire facias againſt him on a idee inſt ha 120 
rata; he plead plene admin iftravit generally, without ing ow 
it will be ill on ſpecial: demurrer. Ld. Raym. 3, 4.] + | * 

[So, where the defendant bound himſelf as admini iftrator to abide 
by an award to be made touching matters in diſpute between. his i 
teſtate and another, and the arbitrators.awarded that he as admini- 
| ſtrator ſhould pay, Cc. he cannot plead plene adminiſtrauit to debt 
on the bond; for by ſubmitting to the award he has admitted aſſets. 
1 T. K. 691.) 

[He may plead judgments without Leiting forth the conſideration 
of them. Williams v. Fowler, M. 7 G. Str. 40 , 

[An erroneous judgment is a good bar, if not fraudulent. FR 
Per Eyre J.] 

(If an executor does not plead a Judgment againſt his reſtutor; t0 
the action, he ſhall not afterwards plead it to the ſeire Kun £art 
v. Hinton, M. 13 G. Str. 732.) | 5 

But an executor de ſon tort ſhall not plead payment of debts, tho' 
he may give it in evidence u pin Plene adminiftravit. Per Hat, Carth, 
104. 

[Such an executor cannot diſcharge himſelf from an action brought 
by a creditor, by delivering over the effects to the righetul executor 
after the action it brought. 3 T. R. 587. e 

If an executor has a term for years of leſs value than the rent, and 
he is ſued for the rent in the debet and detinet, he may plead that he 
has no aſſets, and the land is of leſs value, and pray judgment if he 
ſhall be charged, excepting the detinet, 1 Sal. 297. 31. | 
If an executor pleads plene adminiſtravit, the plaintiff may pray ex- 
ecution of afſets cum acciderint. 2 Sand. 216. Cont. Cro. Car. 373. 
Acc. 8 Co. 134. a. - Heb. 199. R. 1 Sid. 448. 1 Vent. 94. 1 Lev. . 
286. 1 Sal. 312 | 
If he pleads plene adminiſiravit præter ſo teh which exceeds the | 
demand in the declaration, ghe plaintiff ſhall take judgment by con- 
feſſipn. R. Tel. 138. 

Or, reply aſſets or aſſets ultra, &c. Co. Ent. 148, 5. Vide Ent 
176. 1 Sand. 334. 

And he muſt: allege-the venue, Sw the aſſets are. R. 4 Lev. 31 "8 
- So, the plaintiff may reply that me nen oe. 1s burnt. - Per three 
F. Flac. con 1 Mod. 186. : 
That it was performance of covenants which are not weben Co. 
Bu. 147. 152. Win. Ent. 307. 0 

Or, that the judgment, Sc. was obtained or continued by fraud. 
unt. C. Bl, (462.) Acc. Lut. 662, Cont. Mo. Jog. if it be got 
_ traverſed. R. Jo. 92. R. 8 Co. 132.6. 

That the ſtatute was extended, gnd a liberate ſued and accepted. 
K. 3 Lev. 269. 

And he may, 4 replication, anſwer to one only, or to every judg- 
ment pleaded. 1 Lev. 281. R. 1 Sand. 337. 2 Sand. 50. R. 
4 Mod. 64. 1 Sal. 310. [1 Ld. Raym. 263.] 
. Foun where the defendant as adminiſtrator. pleaded fix judgments 

| Oo 2 | againſt 


* 
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_ againſt him ultra gue he had not affets, and the plaintiff replied that 
four were obtained by fraud, and that there were aſſets: beyond the 
other two, and concluded to the country, this was held ill on ſpecial 
demurrer ; for ipphacing ſix judgments he confeſſed aſſets over five, 
and the plaintiff by replying aſſets beyond two, tendred an iflue, 
which would be againſt the defendant by his own confeſſion; but if 
plaintiff had concluded by a verification it would only have been ſur- 
plufage.: 1 Ld. Raym. 263.) EO 
Or, fay that only fo much is due on all the judgments, and he 
has aſſets u/tra. R. 3 Lev. 311. Semb. per C. . A. 9 An. Cont, 
3:Lev. 368. for the whole is due for which the judgment or penalty 
Was. 1 | | ; | 14 | 
Or, that he paid ſo much on orie judgment, and ſo much on the 
other, and the judgments are continued by fraud, tho' he ſpeaks of 
peine . ww fpannagtry nh) 
| Yet, a rejoinder that the judgments are not continued. by fraud, is 
bad; for it ought to ſay, that they or any of them, &c. R. Cart. 221. 
R. 5 Mad. 64. ft; is 1 8 
So, the defendant in his rejoinder muſt not traverſe the induce- 
ment, but the fraud. X. Jon. 972. | e 
That he brought another action which abated, and he ſues now by 
Jaurneys accompts, and that the defendant had aſſets at the time of the 
Arſt original ſued. R. 2 Rol. 187, NS td 
To which the defendant ought to rejoin #9 aſſets at the day of thr 
Finſt original, and cannot ſay et prædict. D. ſimiliter. R. 2 Rol. 186. 
If the plaintiff replies that the judgment was by fraud, he may 
2 upon the fraud generally, or traverſe the ſpecial matter. R. 
2 Sand. o. n Pr | | * . 
[If — an action brought by a creditor to the teſtator the executor 
pleads judgments recovered and no aſſets ultra, &c. to which the 
plaintiff replies per fraudem generally; it is not concluſive evidence of 
fraud that the judgments as pleaded were confeſſed for more than 
the juſt debts; but the defendant may ſhew that they were entred into 
by miſtake for more than was due, and that circumſtance was made 
-known to the plaintiff before the bringing of the action. Peaſe v. 
Naylor, B. R. 33*Geo. 3. M. 5 T. K. 80.) OD 
© [Where in a'plea by an executor of a former judgment recovered, 
a leſs ſum by miſtake is ſtated than the judgment was really for, if 
it clearly appear that a greater ſum was recovered, the court will 
permit the defendant to amend the record, by inſerting the real 
ſum in the plea, tho' the application for ſuch amendment be not 
made till three years after the record has been made up; and they 
will in ſuch caſe allow the plaintiff to reply per fraudem. Skuii v. 
Mood uard, C. P. E. 29 Geo. 3. 1 H. Bl. 238.] | | 
And the defendant in his rejoinder mult traverſe the fraud. Id. 
Raym. 678.) | | 5 | „ 
| &, the plaintiff may ſay, that the judgment was given after the 
teſtator's death, and continued by fraud; for ſuch judgment is void. 
R. 2 Mod. 308. 2 e web ö 
Zo, the plaintiff may conclude his replication et fic per fraudem, 
or rely on the ſpecial fact, which is fraud. X. Lut. 1637. 1 
In what order debts are to be paid, vide Adminiſtration, (C 2.) 1 


\ * 


— 


| " PLEADEE. 56; 
If. the plea of plene admin reis is, that the defendant nulla b 


zona, without more, it is bad. 


Or, that plene admin/firavit, ounttng & 7 nulla habet, Kc. E. : 


3 Lev. 28. 


Or, nulla habet bona nec "FOR die impetrationis bille, who ſaying | 
nee unquam poſlen, it is bad. R. on demurrer. 2 Cro. 132. | 


So, nulla _ die exhibitionis bille, for he ſhould = die impetrationis. 
R. Lut. 1 63 7, 8 


Nor, ſhall it be aided bo a verdict, except where it is expreſely 5 


found that he had no aſſets be fore plea. 2 Cro. 132. 

So, if he pleads a judgment againſt the inteſtate upon a /cire 2 
againſt himſelf on the f. 8 & 9 W. 3. 11. it will be bad; for the 
judgment ought to be againſt the executor or adminiſtrator himſelf, 
and ſo it muſt be pleaded, R. 1 Sal. 42. 


But nulla habet bona, qua fuerunt leſtutoris rempore mortis fas, is good; 
for it ſhall not be intended that goods are come to him, which the teſ- 


tator had not at his death, and if it be ſo, it ſhall be ſthewn on the 
other ſide. R. 2 Cro. 132. 


And that he had nv goods when he firſt had notice of the phintifs - 


ſuit, is ſufficient, Pl. Com. 279. 4. Sho. 184. 
If the defendant pleads 4 judgment, he muſt ſhew in what court, 


and when obtained. R. 1 Mod. go. 
If ſeveral judgments, and one is not well pleaded, it will be bad 


on a general demurrer. x Mod. 50. 


If an executor or adminiſtrator ſuffers Jedoment by defaule; he . 


_ admits aſſets. Mod. Ca. 306. R. 1 Sal. 310. [Com. 87.) 
So, if he does not plead plene adminiſtravit. R. 1 Sal. 310. 


lf to an action on bond, he plead payment, omitting to plead 


plene adminiſtravit, and a verdict be given againſt him on ſuch plea, it 


operates as an admiſſion of aſſets, in an action founded on that judg- > 
ment ſuggeſting a devaſtavit. 3 T. K. 68;.] 


Tho' the judgment be againſt him pendente lite ; for he ſhould have 
pleaded it. R. 1 Sal. 310. [Com. 87.] 

If he pleads twenty Judgments, he admits aſſets for all. K. 1 8.1. 

12. 

If he pleads a judgment for 1500 “. for principal and intereſt, and 
that he has only 4o/. if the judgment as to intereſt be bad, the plain- 
tiſf ſhall have judgment; for aſſets ſhall be intended for the reſidue, it 
not being expreſsly averred to the contrary. R. 2 Lev. 40. 

So, if the defendant pleads no aſſets ultra, & c. it is not — to ſay, 


that he has no aſſets prater bona que non attingunt, or non ſufficien. ac 
farisfaciendum the judgment, ſtatutes, Wc. pleaded ; for no iſſue can 


= joined upon ſuch uncertainty. 8 Co. 132. 6. R. 9 Co. "Oy b. Per 
2 Cro. 626. Per Yau. 104. R. 1 Lev. 132 

3 that he has no allets ultra what will _—_ Per 2 aug, R. 
T Sid. 210. 

380, if he ſays that „n habet bona preter Fa at e and 
af ter fa nulla alia bona habet præter bong. que non \Juffciunt ; tor A ay 
repug = R. 9 Ce. 109. b. 955 

But he ought to ſay that he has not affects, preter,-ſo muck; heading 
the ſum cettam ) which is liable to the judgment, Cc. 1 Sid. 210. 
25 * tous fe Neien. ad 1 oo the judgments, Cc. for this 
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imports that he has ſuſfieient for all the judgments, 69%. pleaded, Per 
Pau. 103. R. 9 Co. 109. 6. E per, 
But then, if the plaintiff replies that one of the judgments. was 
ſatisfied, and the defendant demurs, it will be againſt the defendant, 
for his plea'is ſalſſied. Per. Yau. 103. 9 Co. 109. 4. 

So, no afſets preter bona od uvalentiam denar. ſolut. ad ſatisfaciendum 
the judgments, & c. is good, thoꝰ one of the judgments be diſcharged. 
Per Vau. 104. | | - a VV 
And, 10 aſſets preter bona nom attingen. ad 51. when ths judgment 
was for 100 J. is good on @ general demurrer. Per two J. Hob. 133. 
1 . bona gue non attingunt, or non ſufficiunt, &c. is form only. 
F. 1 ige. 00 x 1 8 
[If he plead plene ãdminiſtrauit prater a certain ſum, and afterwards, 
to another action brought in the ſame term, plene adminiſtravit preter 
the ſame ſum, and as to that ſum, ſtate, that he had confeſſed it in 
another action, this is a good bar. Deug. 452 ] 3 x. 
In plene adminiſtrauit, if the defendant alleges a judgment, he need 
not ſhew that it was for a juſt debt. Per tui 7, Dod. cont. 2 Cre. 626, 
K. 1 Lev. 200. Su. it is not miſprinted. 1 Sid, 333. Lut, 662, 
R. on u ſpecial demurrer, Carth. 8. A Bos 3 
So, if he alleges a ſtatute acknowledged, he need not ſhew that it 
| was pro vero et juſto debito ; for it may be for performance of covenants, + 
R. 2 Cre. 835. R. cont. on demurrer. 2 Cre. 102, _ 

[In an action of debt on bond againſt an adminiſtrator, the defend." 
ant pleaded a bond debt due to himſelf and a retainer, and it was 
holden unneceſſary to aver in ſuch plea that the bond was given for a 
juſt and true debt. Picard v. Brown, B. R. H. 36 Geo. 3. 6 T. R. 


0. 1 5 | 
5880 if he alleges a debt due to the king. R. cont. 2 Cre. 182. 


So, in plene .adminifiravit, the defendant need not allege that his 
teſtator per ſcriptum obligat. concęſſit: for it is not traverſable: and no 
done ſhall plead non 4 fadtum but the party himſelf, his heir, executor, 
or adminiſtrator. R. Lut. 662. ee > th ate; ; 
If he pleads ſeveral judgments, he may conclude each with an 
averment, or it may be more properly at the concluſion of the whole. 
LobaG 306; Gio [ogfn ing agh „ 35 
But if the defendant pleads ſeveral judgments, and no aſſets ultra, 
if any judgment be defeCtive, the plaintiff ſhall have judgment: as, 
if one of the judgments was againſt the teſtator and others, and it 
does not appear that the teſtator ſurvived, ſo that he might be charge 
able. K. 2 Sand. 30. K. 1 Cal. zi 3 
If one of the judgments was in an inferior court which does rot 
appear to haye juriſdiction. R. 8 Co. 133, a. R. 3 Leu. 141. 
lf to debt on bond defendant plead, that creditor by ſimple · con · 
tract had obtained judgment againſt him in the ſheriff's court, in debt 
2s upon conceſſit ſolvere, according to the cuſtom of Lond de muſt 
acid, that adminiſtrator is bound to pay it, as if due on obligation; 
| and he muſt ſhew that the contract was made within the city, or it 
will be yy Seudamore v, _— ee Andr, 340. J F b 
[A plea of judgment recovered on aſimple- contrac 3 ebt 
on bond, muſt ayer that ſuch recovery was had OT the 
bond debt. 7. R. 690. i bn N r Nun If 


YLEARLE,  --- a+ - 
If a recognigapce_ was: by the teſtator, and another, and it is not | 
iverred that the other was not paid. N. 9 Go. F 
If one of che judgmetits be found fraudulent ; Tor rn 
N tha the 2 only 5 J. ultra all the judgments, ay Ie ou form,” and hot | 285 .Y 
. Ik one of the judgments was in debt, where it ought to be in aim 
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P11 ͤ ͤ ͤœ Z 
And the faireſt way is to plead the judgment, and ſhew how mu& 1 
is due thereon. R. 1 Sal. . 3 n "I | iran 
[Where a bond is forfeited in the life-time of teſtator, the penalty 2 
is the legal debt, and on iſſue what is due, muſt cover ſo much aſſets; 
but on a. bond where the day of payment is not come, the aſſets are 
covered only for the ſum in the condition. Bank of England v. My , 


ts: - 


H. 9 G. 2. Str. 1028. B. R. H. 219. 5 T. R. 309.) | 
[To offumpſit againſt an executrix ſhe pleaded that her teſtator 
became bound to A. in 2800 J. conditioned among other things, to 
indemnify him againſt another bond for 800 J. which A. had etecuted 
jointly with the teſtator to B., but for the proper debt of the teſtator; 
that the 800 J. became due in che teſtator's Tife-time, and was ſtill 
unpaid; that upon the teſtator's death the indemnity bond became 
forfeited, and the money moors od ſtin unpaid 3 and that 
the defendant: had adminiſtered all, except ſo much as would ſatisfy 

| the indemnity bond, and was holden a good plea; Cos v. Foſeph, B. R. 

-p 33 Geo. 3. 5 7. K. 307.1 n rl hy RR i 

Io a ſpecial plene admini/travit, if the plaintiff replies that the judg- 
ment was obtained, or continũed, by fraud, it is ſufficient to allege - 
1 that it was by covin, without ſhewing the ſpecial ' matter. 

0. 110. 4. e e ee ee e ee 

80, it is ſufficient to ſay, it was by covin of the executor or admi- 
niſtrator only. R. y Co, 110. „ Oo 
80, it is ſufficient to ſay that the recognizance, Wc, was for pay- 

ment of a leſs ſum or for performance of covenants generally, and that 

| the ſum is paid in fatisfaction, or no covenant broken, without meh- 
tioning the time or manner. R. 9 Co. 110. NG 

And payment in ſatisfaction is ſufficient, without ſaying that the 
couuſee was ready to acknowledge fatisfaQtion. R. g Co. 110. a. ' 
And acceptance in ſatisfaction is a ſufficient ground to ſay that the 
recognizance is continued by covin.. 9 5. 110. 4. —A 7 
If the defendint” pleads tefal judgments, the plaintiff may reply 
to each ſeverally, or to all, or part, or one, at his election. R. 1 Sal. 
298. R. Sho. 289. Shin, PP BOY i 
If he replies to part, continued by fraud, he cannot reply to the gthers, | 
aſſets ultra; for this is admitted. R. 1 Sal. 298. EY Os | 
[IF an executor pleads bonds and judgments, and no ſets 5 

1555 Judgments, and the plaintiff replies that the bonds were frau. - 

leut, and that the defendant had 4% it ultra the judgments, and the 

firſt iſſue is found for che defendant, the'plaintiff cannot have. judg- 

ment tho? the allcts ate found to be u/tra the judgments 'pleaded. 

C. P. Chambers v. er e r 

I the plaintiff replies, oblained, or continued by covin, the defendant - 

my traverſe. or join iſſue. thereon. 9 Co, 110.4, 
* 


* 
9 
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aþ ex6cutor pleads plene adrminifirguit, and, after iſſue * 
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Keatione confelſes judgment, this is a ebafelion of the debt, but not 
of aſſets, R. 1 Rol, 929. , 28, Hob, 178. 

If the plaintiff replies ah Judgment „ that he prays ex- 
ution cum Mete acciderint, ↄſſets : terwards ſhall be in the firſt place 
applied to the judgments, K. 1. Sal, 312 | 

If the plaintiff on a plene mf. avit does not pray execution, 
when aſſets ſhall happen, but joins iſſue that there are aſſets, and it is 
found againſt. him, the judgments ſhall be, quod querens nil capiat, 
4; 42 29- % 20, Cro, Car. 373- Hob. 199. 

1955 are found, tho” to a ſmall value, there ſhall be judgment 
for the whole debt. 1 Rel. 929. J. 15, but the execution hall be 
only for the aſſets found. N. acc. Cro. El. 318. but the clerks ſay, 
that the precedents. are otherwiſe. Vide Precedents. otherwiſe, Town. © 

1 I R. acc. Cro. Cor. 167, 373. X. 8 Co. 134. Dub, Mo. 246, 

ro, & $02, .--- 
But now, on a plea of plene adminiflravit, the executor ſhall be 
Uuable only to the amount of the aſſets in his hands, 3 T. R. 688.] 


If there are two executors, and one is outlawed, and the other 


pleads plene adminiſtrauit, there ſhall be judgment againſt both for the 
debt, but for damages and coſts againſt him only who pleads, R. 
1 Rel. 928. J. 47. 930. (5, _ 
So, if both plead, and it is found that one bas, and the other bas 
not aſſets, there ſhall be judgment againſt both. R. 1 Rel. 929. J. 10. 
Otherwiſe, if they plead. ſeverally by ſeveral attornies; for chen he, 
who has not aſſets, ſhall be quit. R. 1 Rol. 929. J. o. 6 

Uf plaintiff can only have judgment de bonis teflatgris ; plene admi- 
niſtravit is a good plea in covenant, tho the breach aſſigned is for 
non-payment of rent incurred in their own time. Lyddall v, Dan 
H. 16 G. 2. 1 Fiſſ. 3. 
Il executor or adminiſtrator ſuffers judgment by default or con- 
feſnon, and an action is brought on that judgment, ſuggeſting oy 
tavit, he cannot plead plene adminiſtravit: and ſo if he dies, and t 
action is againſt his executor or adminiſtrator, Skelios V. Howling, 
H. 23 Geo. 2, 1 Wil. 258.) _ 

[After rule to plead ifſuably, be may plead judgment confeſſed on 
bond ſince rule. Barnes, 330. 

[But after ſuch rule the court will grant further time, that another | 
Judgment may be perfeQed, that he may plead it, Kermit, 333] 


(2D 10.) In an action by on adminiſtrator.] In an action by adminiſ- 
trator, he ought to be named adminiſtrator. 
* [Adminiſtrator ſhall bring an action on an albgament « of bail-bond 
_ _ given to ey. as adminiſtrator, and not in his own name, Rub v. 
1 P. 6 G. 2. C, B. Fort. 3 o. . 

If adminiſtration be granted to An upon refuſal of the- executor, 
who died 1 it way be omitted. wo. 141. & _ 
- Yet, if it is not omitted, it is not bad. Bla. Dy. 236.6. 
If there' are ſeveral adminiſtrators, all muſt be joined. Reg. 140. 4: 


1 it will LF be aided on a general demurrer. 
. if it he * 7 \ n nn i wal LF 
aſt, 


(Se. he ny * by whom! adminiſtration was a 2 Cro. 89. 3 


, - 


*rxawek a 


jeaſt, cui gen Re. or lei illius ordinor. 5 for by ſuch an one fang. 
: ＋ 7 eg or by ſuch an one decan. abbat, &c. i is not ſufficient.” 


o. 367. Cro, Z.. 431. 791. D. 2 Cro, 556. 
B. I Sid. hay 13 Lut. 408. K. Sho. 355, 
Yet, the omiſſion of cui pertinuit, & c. thall be aided after verdict. | 


| R. 4 Med. 133. Sho. 355- Shin. 551. 


Et debito modo commiſſ. 1 imports Ow upon demurvis.” 1 Sal. 40. 5 
- But if adminiſtration be alleged to be granted by the king, it is 
ſuſficient, without more; for hig authority is known, K upon 


demurrer, Al. 53. 1 Sid. 302. 

So, if alleged to be granted by an archbiſhop or biſh R. Cre: 
El. 6. 907. 879. Adm. Cro. El. 791. Semb. cont. Cro. o (456.) R. 
2 Leo. 155. B. 1 Sid. 302. R. Cre. El. 838. R. Lut. 1266. | 

Or, by an archdeacon for he is oculus epi iſcopi, R. 2 Cro. 556. 
1 Sid. 302. R. 1 Lev. 193. R. 2 Rol, 150. 


Or, by the official or commiſſary of a biſhop. R. 2 Med. 65. 15 


R. Lut. 9. 1 Sal. 41. 


Or, by the vicar- general of a biſhop ; for this means his chancellor, 5 


1 Leo. 312. 
"Yer tho a eneral allegation of grant of adminifieation by "" 
archbiſhop or biſhop is ſufficient in a declaration, or inducement to a 


traverſe, it is not ſufficient'in a bar or replication, for that muſt ſhew 
| how he has authority. 2 Leo. 155. Cro. El. (456.) 791. 838. Vide 


ante, (2 U 4.) 
So, it mult appear when adininififinion was granted. 


But grant of adminiſtration of the goods gue fuerunt inigſtati tem- 


pore mortis is ſufficient, without ſaying it was granted 29 mortem, & c. 
for the other words import it. R. Cre. El. J. 97. 
So, if an adminiſtrator ſues in the debet and detiner, except on his 
own contract, it will be bad. Vide ante, (2 D 1.) 
30, if the 1 75 omits profert litteras adminift. in his declara- 


tion, it will be had on a ſpecial demurrer. Vide 22 (0 17. — 
(2D 1.) 


1 
But default of ſhewing by whom adminiſtration [ak granted, 
ſhall be aided after a verdict, by the f. 16 & 17 Car. 2. 8. 1 Sal. 38. 
IM by plea of non eft fallin, or other collateral matter. R. 1 Sal. 


1 adminiſtrator, durante minori etate A. the executor muſt allege . 


that 4. is under the age of ſeventeen years: for under twenty-one is 
not ſufficient. R. 5 Co. 29. a. Cre. E. 602. Agr. 2 Ten 590. 
Pau. 93. Vide Adminiſtration (F). 


And if he be adminiſtrator during the iii of ſeveral, be muſt 
allege that all are under ſeventeen ; for an averment that three are, 


and nothing ſaid of the fourth, is not good. Dub. 5 Co. 9. Dub, 


after verdif, 1 Sid. 185. R. 2 Jon. 48. 
And the defendant may plead that the executor has N 0 his 


age of ſeventeen years. Fer three + Cre, Car. 516. 1 Ral. 910. 
. 360. 15 
" an adminiſtrator pendente lite, or Jurkiy the abſence of A. muſt 


wer 'that A. is — Oc. R. Mod. C. 304. I Sal. 4% LLd. | 


Ros 107 1071. 


an averment thie A. is withilt age generally a fulficien after 
verdict. Cre. Car. 240. | 


1 inter Hasi and 


| . without ſetting out that adminiſtration was committed to him. 


Ihe pleads that he adminiſtered : * l matter Page ard 


on Fee, if he ef e exgeption to i | 
5 85 55 ar, - 2d 5 19 Qereby he ad 122 5 25 0 . 


Lut. 63 - Por Of SAL. . 
. And e bis &, Lt. void. R..1 L 910. ee 


miniſtratio n 47725 not 22 * at gy age of ſeventeen * X. 


er Freake Na . 57 Kat. 102. (1 Ld, Raym. 667. 
ler, C 7. 7. 7. An. Rot. 340. (Com. 159.) 


admi liltrator of geen has a — 1 * be 
onit non. Barnes, 


r 


5 2 D 11.) In an action againſt an admin; rnifrater ] In an action againſt 


an adminiſtrator, it muſt be alleged that adminiſtration was granted 


10 Wenig ndant. K. 2 Vent. 84. 
a 


ming defendant adminiſtrator in declaration, ſufficient aver- 


„ 


arneſy 1590s: 160.) 
But dehita j 2 forms conceſſit is ſaſficient, * ſaying by whom 


f *. was granted Cont. 2 Gro, 10. R. acc. 2 Jon. 1. R. Tut. 301. 


1 Sid. 228. 


reel in an action againſt an adminiſtrator, if he dd ori inal | 


Fee before adminiſtration granted, there is no occaſion to 


om it was granted ; for the plaintiff by his action againſt | him 1 


by wh him to be a legal 2dminiſtrator. Lut. g. 
action againſt the defendant as adminiſtrator, it is not neceſ- 


L 
ſary for him, in his plea, to ſet out letters of adminiſtration; for the 
plaintiff, by his declaration, admits him to be a lawful adminiſtrator. 


Picard v, Brawn, B. R. H. 36 Geo. 3. 6 T. R. 5 5. \ 


And if the action be aint an adminiſtrator 2 the minority 


of angtber, be need not allege that the other is within 17 years, 


for 2 mach Ca mol know when his authority determines, and i 
It be determin e defendant ought to ſhew it. R. after ver 


2 IG 2 N. Tel. 128. K. Hob. 251. Per Wind. 1 Sid. 57. R. | 


TY therefore he may be charged by a ſtranger as adminiſtrator 
durante minori etate, if he continues in poſſeſſion after the executor 
attains 17 years, Seb. 1 Sid: 57. Vide Adminiſtration (T). 


Or, may be charged upon the ſpecial matter. 1 Sid. 57. 


D. 12.) Pleas by an admin iftrator.. 15 abatement.) To an aQion 
oC an adminiſtrator, he ma plead in abatement that he is not 


n but exccutor. Pat Abatement, (F 20.) ide ante, 


6 If 2 be ſued as adminiſtra generally, who is adminiſtratyr 
the minority of ano Lt. at | 

x joiſtered | 1 u alia tantum Ec. 3 7H. 6. 28. a. 

5 en, miniſtrator not named. Vid? : F. io.) 


traxer * 


to be 


| So, i in an action by an admini ſtrator durante minors #tate of A. oh | 
is no executor, but only entitled to adminiſtration, i it is ſufficient if ke 


alleges that A. is under twenty-one years; for in ſuch cale the ad- 


Pg Ty WR INS. 


cniſtraion made et forma, he. myſt. ſhew that 
| OY bre be an act of 6 cons bm 0 H. 28 5 


That the eie is tefied befars the Ai nt: Sucks 
Fi ide Abatement, (G 6.) 


2 D 13.) I» bar] So, an ae ae dn wn 
9 Af. Ent. 286. Cl. Af. 117. 22 N nr 

Plane adminiſfravit general or ſpecial. Vide ante, (2 D. 

But if he pleads retainer, it is not ſufficient to fay . ag: Mi- 
niſtration was committed, without ſaying that it was committed to 


im. K. 2 on. 23. f 
1 it is 12 plea Ga bar that he is executor, not adminiſtrator. R. 
Skin. 365. 3 

Can > migiſtrator truſtee i in inteſtate's marriage-ſettlement, who 
covenanted to leave by will, or that his executors, Se. ſho Id pay Land 
700 l. to truſtees, to pay the intereſt to his wife for life, t n to 
divide among the children, and if none, as he ſhould direct, ma 
plead plene- adminiſtrauit, and give retainer in evidence, and plainti 

will be nonſuited, and cannot have judgment of aſſets. quando acct» 
derint ; for if defendant dies before the widow and the co-truſtee, 
the money will be out of his hands at her death, Plumer v. Mar- 


c Be 3G 3 3 HIRING] 5. p 


(2 D 14.) Pleas to an action by an admini rater. 80 to an action 
by an adminiſtrator the defendant may plead in abatement that there 
is another co-admiuiſtrator living not named. Jide ante, (2 D 2.)— 
Vide Abatement, (E 14.) 

But he cannot plead that another has the right to the adminiſtra- 
| tion. R. Los E 
let he plead that another is executor: but if the property 
be laid in the 4 he cannot give in evidence that there is an 
executor ; it ſhould have been pleaded in abatement. Otherwiſe if 
the property be laid in the adminiſtration. Per Hole, 1d. Raym. 
824. 

& . in bar, that adminiſtration was never committed to the plain. 
tif, Han. Ent. 105. Cl. A % 117. 

And this, if it was committed by a biſhop ot peculiar, when it 
does not belong to him. Vide Adminiſtrator, (B 5. 

So, that the inteſtate at his death reſided out of the dioceſe of the 
biſhop who granted the adminiſtration. 1 Sal. 37, | 


Sor that adminiſtration was granted to WS. L Auk 38. 


(2 D 15. 9 Judz ment, againſi an executor or adminifirater. Wh de . 

bonis propriis.] In an 2 4 againſt an executor, or adminiſtratax, if 

the N pleads a matter in bar, which lies within his knowledge 
and is falſe, judgment ſhall be for the debt as well as for damages a 

| Colts de bonis teſtgtoris ſi et ſi non, tune de bonis propriis © as, if he pleads 


3 


rity of executor, and it is found againſt him. R. 1 Rel. 930, 1.40% 


Pr J 28, Of. ** 263. Town, Jud. 53. or ne ungyes e 
OWN. . 71. 1 Sand. 217, | 

Eo _ hs 5 and one pleads ne 4 
2nd 


| 1 others 9 ene a qmini ravit and it is found again 
them, be judgment eee de bonis tefatoric / „ Ke. ef 


\ 


— .. or De Rs Ar Tt HA A 21 tb A « — 


% 


. ds 


* . PLEADER. , | 
non who” pleaded ne wnquer executor,” di ds bonis propriis, © 1 Rol. 932 RE 


2. 
Ek an action againſt ſeveral executors, if one appear and the 


others are returned not found, the plaintiff may proceed againſt him 
that appears, and if he recover, he ſhall have judgment againſt "7% 


Ans all muſt join in a writ of error. Ld. Raym. 870. 


1 ment ſhall be againſt one FFeCutor only. Baldwin v. Church, . 1 G. 


[One executor pleads a good plea, the der a 6.08 -one ; "Judg- 


* 20. 
i 3 pleads ne unques executor, and it is found agu 


0 
* 


_ him, the judgment ſhall be de boni: prupriis, tho' he has neither Proyed 


' the will nor adminiſtered, Off Ex. 264. 
And tho he has refuſed before the ordinary. Dub. Of. Ex. 264. 
' "Otherwiſe, if an action is brought againſt the executor of B. 


| who was the executor of C. who Pleads B. ne ungues executor. MW. 


2 Lev. 133- 


Otherwifein a ſcire  facias againft anexecutor, if he pl P leads ne ungues | 


Extcuter, and it is found againſt him, the judgment ſhall not be for 
the debt de bonis + gt for the plaintiff demands execution de bonis 


teflatoric. R. 1 Rol. 933.1. 30. R. Lit. 53. 


30, if an executor or adminiſtrator pleads a releaſe to himſelf, and 
it is found againſt him, the judgment ſhall be for the whole , non de 


Bonis propriis. D. Mo. o. 2. Cro. 672, Off. Ex. 265. 


O, payment or 3 by himſelf. Of. Ex, 265. Dub. Mo | 


. in all cafes on the return of a devaſtavit againſt an executor, or 
adminiſtrator, there ſhall be judgment againſt him for the debt as 
well as damages and coſts de bonts teflatoris, fi, & c. et fi non, de bonix 
 propriis. R. 1 Rol. 932. 1. 32. 35. R. Mo. 299. Dy. 105. b. 


Or, upon a 8 that the goods are Noined. 1 Rol. 932.1 . 30. | 


KR. 2 Sand. 403- 
'And, if there be judgment againſt buſband and wife executrix, 


and a return that the huſband waſted, it ſhall be de bonis ſole Nuri. 
1 Kol. 93 2. J. 25. 


If a return that the wife waſted dum ela, i it ſhall be d- bonis proprii | 


of both. 1 Kol. 951 1. 5. R. Cro. Car. 5 9. 


And if the fir 
zunc dampna de bonis propriis againſt huſband and wife executrix, and 


_ afterwards a devaſtauit is found, the judgment ſhall be againſt them de 


benis propriis. R. 1 Kol. 930. l 50. Cre. Car. 51 . 
If — be a devaſtavit by 4 


executor ſhall not be er for yu wrong of his co-executor. 
Yet, if a devefavit be charged againſt two executors, and found 
guead one, and nothing faid guad the Wa it is bad, Semb. Sti. 
87 | 
So, where an executor or adminiſtrator is charged for bis own 
proper act or default, the judgment ſhall be for the debt and da- 


mages de bonts toflatoris, et ſo non, de bonis propriis': as, in detinue for a 


detainer after the teſtator's death. 1 Ro/. 928, . 37. 
Un offiempſit by legatee againſt executor in his own right on 2 
| ſpecial promiſe in conſideration of afſets, judgment ſhalt be de bonts 


my” Cowp. WEI | 
Po | | In 


judgment was de bonis te/latoris, fi, &c. et fir non, 


y one executor only, the judgment ſhall 
be of bis proper goods. Dy. 210. a. R. Cre. El. 318.; for the other 


| 


a 


w 


1 
U 


PLEADER 1 
in . Hor: rent incurred after the death of tho teſtator. = Rob. 


931. 1.3. 


Io covenant for a breach after the death of the teltator. K. 1 Sand. | 


112. R. 2 Cro. 648. Vide poft. (2 D 16.) 


If an executor acknowledges ſatisfaction upon a judgment to the 
teſtator, which is afterwards reverſed, there ſhall be reſtitution, h f non 


&c. de bonis propriss.. 2 2 Rol. 400. 
And if 1. act or default of the executor or dini is che 


foundation of the action, the judgment ſhall-be de ;bonis propriis only; 


as, in afſu againſt an executor on his promiſe. upon good con- 
8 7 the debt of the teſtator. 1 Kol. 930. 1. = 9 Co, 
93. 4. R. 2.40% 122. B. 1 Leo. 9 R. Cro. Al. 406. Me. 419. 


118. 94. 


In een againſt a an a executor or adminiſtrator, for a breach by 


kim of a covenant in a leaſe which he has as executor or adminiſtra- 
tor. R. 1 Sal. zog. 


When the judgment is is de ** propriis, and upon a Jeri facing | 
: nulla bona is ee the execution ſhall be by capias or dei. 4 Dy. 


185. 5. 
ede ſhall be A druaftavit, and bow found, vide Alina, 
1, 2.) 


lit judgment on verdict is ſigned after teſtator's death, a ſecond | 
in debt, on that judgment de bonis te/tatoris, whereupon error and 


judgment affirmed ; a third ſuggeſting devaflavit de bonis ropriis, and 


a fourth on debt on the aſt, and executor held to o bal a is re- 


gular, 1 Barnes, 248 * 75 412 


(2 D 16.) When not.) But! in all caſes 2 the action is 1 
an executor or adminiſtrator, merely as executor or adminiſtrator, 
the debt ſhall be recovered: only de bonis teftatoris, and the damages, 
which are for the delay, de bonis teflatoris, er fi non, de bonis Propriis. 
1 Rol. 928. J. 35: D. 1 Sal. 309. 1 Brownl, 50. 

o the executor or adminiſtrator pleads à falſe plea; as, plene 


adminiftravit, and it is found againſt him. 1 Rel. 931. 4.27. Of 


Ex. 266. Town. Jud. 57, 

Or, it is determined ANY him upon demurrer. Dy. 32. 6. 

So, if he pleads a judgment, and no affets ultra, and it be replied 
that 11 was by covin, aud found againſt him. R. 1 Rol. 93 1. J. 40. 
I 150. 

Do, if he pleads non eff ſactum latein. 1 Rol. 93 1. J. 35. Semb, 
Dy. 32. a. in marg. Off. Ex. 266. 

Or, a payment after the teſtator's death. R. 2'Crn. 191. 

Or, in quare impedit makes title by a falſe grant to the teſtator. 
1 Rol. 928. J. 45. 


Or, pleads in abatement, another executar * nent 1 Rol. « 93 1. 


J. 26. 


Tho' the executor might be charged as aſſignee as well as executor. 
Semb, 1 Sal. 317. 


So, if an executor or adminiſtrator is is charged in in an action, where 


the 


* 
EE | 


So, if the breach be by the executor himſelf; as, if A. covenants 
to okay * 50 J. if he or his executor ſells the land, and the executor ſells 


i 
* 
11 
| 
x 
1 
1 
1 
14 
| 
i 
$ 
| 


ww 
— 


mM 1152 U 


is wholly in damages. 1 R/. 928. 1. 40. and the colt 


. be 15 non, &c. de bonis proprits, 


in covenant, upon a breach * che teſtator. R. i Ro. $31. 
So, in covenant againſt an executor upon the teltato berd, if the 


4 45. 


del be alleged in nonfeaſance by the executor himſelf, the jud 
ment ſhall be de bonis teftatoris tatitum ; "as, for not Tepairin 
1 Rol. 935 44 Dy. 7 — 5. R. Hob. r88. [Clements v. nv. Wi 
H. 8. A 

For n 1 + preſentation. R. 1 Rol. 931. 1 Co. 


1 


858. in debt upon a bond, for non. performance of covenants. R. 


4 Cre: 647. R. Hob. 283. 
So, tho' the breach be for a 5 neglect, or act of hs exe- 


kutor; for the charge is founded u e deed of his teſtator. * 
2 Cre. 671. Adm. 1 Fand. 112. Hats * Ra 
In all caſes where the plaintiff is delayed, tho! the Bite 
tBonts teftatoris ; yet the coſts or damages given for the dchy * be 
ie bonts propriis non, & c. 1 Rol. gas. J. 35. 
Tho! the executor or adminiſtrator ſuffers judgment againft bin 
by di dicit or non ſum informatus. Of.” Ex. 268. 1 el 933. 1. . 
K. 2 Sand. 107. Afb, Ent. 282. | 
© Bo, if he confeſſes the action. 1 Rol. 933. I. 16; 
_ 80, if he appears at the return of the Antes 400 labs in 


\ abatement, and on the reſpondeas e ſuffers judgment 'by nil Gicit, | 


N. Cro. Our. 5 19. 

So, if an action be brought againſt buſband and wife, as derem, 

adminiſtratrix, the judgment fhall be for damages and coſts, / aun, 
Ne. de bonis propriis of both. Bid. 

Bur if an executor or adminiſtrator makes no delay or default, the 
coſts or damages as well as the debt ſhall be de bonis igfatoris tantum : 
"as, if he at the return of the ſummons acknowledges the action and 
Jays that he has not aſſets, and it is found To. 1 Kol. 933. J. 15. 

If at the return of the ſummons he pleads, that he'v was always 
veady,-and yet is. Bid. J. 20. 
If the 1 be de bonis t ee I, Kc. et fi non tune damna 
de binir proprirs, the ſheriff may not levy the damages ide bonis tefta- 
teris, if he cannot levy the whole debt alſo de bonis reflatoris ; for the 
damages in ſuch caſe ſhall 'be of the goods of the (Execiſtor. ' K. 
2 Lev. 7 

And if che merit does otherwiſe, his. return'and all proceeding 
thereon will be bad. Lid. 


-. > (3 Wi $v In Actions 17 and againſt an Heir. 5 
(2 E 1.) In an action by un heir.] In ation by an- heir, who ſues 
upon a grant or covenant to his anceſtor and his Heirs, he myſt be 


* nated heir. 
* "Otherwiſe, if he ſues in his (owntright,: tho? he eomes to the Tight 


Br. deſcent ; as, in detinue of charters, which he 2 Heir. * 
c. 6. 
805 be muſt "ſhew n heir. 1 Sal. 3 


$+ 
| Deb "by theohelt er dsr E the dun, and, ie. 


ther, 


PLEADER . 
an heir, ; 


? 2.) In ah air Bein.] Tn an ken againſt 
betenden muſt be named heir. Vide Abatement, (F no.) 
But ĩt is ſufficient if he i is fo hamed in the eount, cho not in the 
writ. Reg. 140-'a- 
: And i it be againſt the bew of 44h bett the plaintiff. muſt he 
© how heir ſpecially, for againſt him as heir generally to A. if he pleads 
how he has rien per deſcent from A. it lt be found for the defend- 


| ant. R. Cros. Car. 151. 
Ir it be againſt an heir in grvel kal, i ſhalt be againſt alt the ſons 


toj they Bro. R. 105. Bend. pl. 205. 
LY the A. 3 &'4 V. SM. 14. an den racy be brooglt againſt, 
the heir and deviſee of the land jointly. Clift. 243. 
[A deviſee of all the devifor's lands, ©. in truſt to ſell and pay 
all the deviſor's debts,” &c. cannot be ſued under” this ſtatute. 
Gott v. Atkinſon, C. P. H. 18 Oe. 2. Willes, 521. Barner, Br. 
8. C. 
nn action of covenant will ne 4 alnſt an heiriow A eviendiit by 
which the anceſtor bound himfelf 5 his Heirs. - Die v e 


C. P. M. 19 Geo. 2. Willer, $85.7 
In ſuch an action it is not — to allege i in the declarativn. 


that the heir had lands by defcent 3 if he had none, he muſt plead it. 


Lid. 


the plaintiff muſt ſnew that the heir was bound. 
' So, in an action upon an fungi t to pay the debt of his anceſtbr. 
Ke. 2 Sand. 136. R. cont. 1 Sid. 

And the omiſſion ſhall not be aided after verdia.. R. a bnd 136. 

| Ray. 128. 1 Vent. 159. | 
"But it may be amended. Lut. 508. 

Debt againſt an heir on the bond of his anceſtor fall be in the 

Ls and detinet. Pl. Com. 441. a. Dy. 344. b. R. 1 Sid. 342, 2 Leo. 
KR. 1 Lev. 130. R. Fon. 87. Reg. 140. a. - 

de if the heir received ſufficient out of the land, and died be- 

fore recovery againſt him, debt lies Bene his executor. Semb. . 
44+ 6. 

. And there is no need to ſhew in Aa declaration that the heir had 

aſſets; for it ſhall be intended prima facie. Dy. 344. 6. 

But in an action againſt an heir, it bs ſufficient that he is named, 
heir to him who was laſt ſeiſed. 

80, if A. tenant for life, remainder: to, his eldeſt ſon in tail, re- 
mainder to A. in fee, dies, and the eldeſt ſon enters and aftetwatds 
dies without iſſue, debt lies againſt the youngeſt ſon, as heir to A. 
Foo naming his elder brother. K. Sho. 248. 3 Lev. 286, 287. 
9 253. 

80, ne need not ſhew how the defendant is heir; for i it 
does not lie within his knowledge. R. 1 Sal. 355. 

| So, the omiſfion of debet ſhall be aided after verdiet. r 1 *. 
. R. 2 Mad. Ca. 356. : 


— {# K 3 Pleas by An Heir. ] In an aQtion againſt an heir- in the 
place of his & rice if he is within age, he may pray that the para 


5 af demur till his full age, C.. AP 401. Vide wann | 


(A=). 
; 80, 


S380, in acdc againſt an heir on a bond, Oc. of his anceſtor, | 


? 
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+ Bay. h debt agatnſt bein in govelkind, il one. ie be within ages # | 
241. | Bro. R. 1953. | We 


. 7 parceyers. 3 Co. 13. 4. 


But if all are outlawed, and the + 0g are 1 LE not 
infant, the parol ſhall not een for the nonage of the infant. : 
Mo. 74. Dy. $396 12 7 & 05 
And at the full age of the infant there ſhall be ar6-fommons ainſt 
all the co-heirs. Bro. R. 196. 5 a 
But the heir cannot Ks. that the executor. ot adminiſtrator has 


aſſets. Pl. Com. 439. 6. R. Dy. 204-b: 1 And. 7. 
9 1 that there is an executor or adminiſtrator; for the obligee may 


ſue one or the other. R. 3 Lev. 189. R. Bend. pl. 14%. 
Or, that there is another action W Minſt him as executor, | 
E 3 Leu. 303, 4. 8 
Gr, that the plaintiff has recovered part againſt the executor or 
- adminiſtrator. Semb. 3 Lev. 304. 
Phe ſafeſt way for the "ag is to ETD the action, and ew the 


. certainty of the aſſets deſcended to him. Pl. Con. _—_ 
5 290, Bro, 


Or, if he has no aſſets, to plead riens ir diſcent. 


85 K. 195. 


Or, if 5 bu only a reverſion after an eſtate tail; for he may plead 
generally, nothing by deſcent. 3 Lev. 287. / 

[Or, that he has paid debts. to more than the value of the lands de- 
17540 to him. N. on demurrer. In C. B. 0 v. We. 

„be may Read not ng 1 reverſion 4 er an fate f bifo or 

— Al. Ent. 201. Dy. 373. 6. _Lut. 443. | 

Or, except ſuch lands and alſo a reverſion. Tho. Ent. 208. 

But he cannot Plead a eee of dower by a decree i in Chancery | 
K. 1 Sal. 355. 5 | 

80, an heir may plead a releaſe to himſelf, EW 
is Or, a releaſe to the executor, or r adminiſtrator of the obligor. Go. 

it. 223. a. Qs. bi 1 

Or, 2 bond by the executor, or - adminiſtrator, for the ſame debt 


| F. 1 Med. 221. 225. Vide poſt. (2 W 46.) 


Or, retainer for his own debt. Qu. 2 Ver. (2. | 
[To debt by an obligee of his anceſtor the heir cannot 2 that 
8 ihe has laid out money in r the ine and claim to «my 

on that account. 1 T. R. 454.) 

If the heir confeſſes e he ought alſo to confeſs the aAion, 
Send. Lut. 444. 

If he has a avon, that the leflee entred. and the reverſion de- 
ended Dub. Lut. 444. | 

And he cannot pray a — of execution > ducing , the term- * 5 
1 Sal. 355. . 1 hah | 


(2 E 45 Eee] To. rien: er diſcent the plaintiff may reply, 
. affets deſcended. Aft. Ent. 240. Dy. 344. b. Bro. R. 195. _ 
Or, a writ purchaſed by journeys accompts, and. that he had amn 


at the purchaſe of the kirſt writ. Tut. 290. Cc. 


So, if he pleads, riens per diſcent peter a cementing after. ant | of ate 


tail the. plaintiff may ſay, that aſſets deſcended generally z for * 


is idle, and the plaintiff ſhall ee to the 2 only. & 
A Mod. 50. | wy bo, 


* 


IE. 9 
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So. by the F. 269 4 F. & M. 14. the plaintiff may reply that the 
| 138 EA by deſcent before the original pünbagd | 
After riens per diſcent pleaded, the plaintiff may pray execution of 
' afſets cum acciderint. 8 Co. 134+ 4. 2 Sand. 226. 1 Sid. 448. 1 Rob. 57. 
Or, if riens per diſcent preter, he may pray execution of aſſets con- 
feſſed. | . | „ | | 
Or, reply that the defendant had. aſſets ultra. 2 Mod. Int. 222% 
And if he replies aſſets tra, he may waive it, and pray judgment 
of aſſets confeſſed cum acciderint. 1 Ref. 57. , "EE: 
And now, by the ff. 3 & 4 V. M. 14: that he had aſſets before 
the original purchaſed,” or bill filed, and if it be found fo, tho' the 
heir has aliened, the plaintiff ſhall recover againſt him to the value of 
the ſale, tho' the alienation made bond fide ſhall be in force. 
And ſuch replication ſhall conclude to the country. N. 5 Mod. 
123. N a | 
| And it need not ſay, to the value of the debt; for the yalue is not 
material. Semb. Did. | Shes 
So, the defendant cannot by rejoinder ſay that he has paid another 
debt to the value of the aſſets fold. Dt. Ibid. * © 


(2E 5:) Judgment againſt an heir. ] If the heir confeſſes the action, 
and ſhews rhe certainty of aſſets, he ſhall not be charged in perſon, 
goods, or other land, except what he had by diſcent from his anceſtor. 
Pl. Com. 440. a. Town. Jud. 67. 2 Rol. 71. J. 50. 70. I. 35. 

If he pleads, riens præter a reverſion, the plaintiff may take judg- 
ny for debt and damages de revertion. prædict. levand. cum acciderit. 

y. 373. 6. | 8 | | | | 
But, if the heir pleads a falſe plea, which he knows of his own 
knowledge to be falſe, there ſhall be judgment againſt him generally, 
and execution of his own proper lands and goods, and againſt his 

body, by capiar ad ſatisfaciendum, like as for his own proper debt. 
Pl. Com. 440. a. 2 Rob. Jo. I. 40. „„ „ 
So, if he pleads vient per diſcent, and it is found againſt him. P.. 
Com. 440. 4. Dy. 149. 4. 2 Leo. 11. | "Og 
So, if he pleads payment by his anceſtor, aud it is found againſt 
him. K. per three F. Dolb. cont. Sho. 78. Vide infra. | 
Or, payment by another bond. X. Carth. 93. | : 
Tho' the aſſets found are ſmall, and not to the value of the debt; 
So, if his plea be falſified in part by a jury of H., tho' the trial 
ogy tb be by a jury of H. and MH. Semb. 2 Lev. 178. . 
S300, if the plaintiff ſhews to the court, that the defendant has re- 
ceived from he death of his anceſtor, before the original ſued, aſſets 
out of the profits of lands which deſcended, and the defendant does 
not deny it, R. 2 Rol. 71. J. 5. Per Dy. 344. 5. 
So, if judgment be againſt the heir by nil dicit. Pl. Com. 440. 4. 
| Cont. Dy. 81. a. but R. acc. in marg. ibid. R. Mo. 522. Cre. El. 692. 
Vide ft. 3 & 4W.& M. 14. ſe. ante- penult. Conti Joh: 88. Act: 
2 Rol. 4 J. 45. J0. J. ult. Cont. Poph. 255. „ 
| Or, non ſum informatas, Pl. Com. 440. a. Cont, Dy. $1. in marg: 
Aer. Dy. 344. b. Cont. Jon. 88. Acc. 2 Rol. 5 f. I. 45. 70. J. 50. 
Or, by confeſſion. . Fl. Com. 440. 6. if he does not alſo ſhew the 
Cn ”w 3 Dy. 344. 6. Fido 3& 4W.& M. 14 
Jon. © * 2 . #6 8 s #, . | . 4 a 
Vox. v. 25 * * 7 Pp 79 85 6 : | Bos 


„ 


F 


"oe : LEADER. 
So, if juügment be 28 t Ae upon | demnarter PI. Com. 44⁰. b 
Per. ft. 3 4 W. MH. 14. EP, 


/ 


Or, by any other means except confeſſion and thewing the « certainty 


of the # Sa Pl. Com. 440. a. 

a 9 3 C4 . & M. 14. a deviſee of land, "whois ſuable 
with the heir by that ſtatute, ſhall be liable or a falſe plea by him 

| pleaded. in the ſame manner as the heir ſhould have been for a falſe 
plea, or not confeſſing the aſſets deſcended, 

But if there be judgment againſt the heir upon a falſe plea, as for 

his proper debt, it thall be only of a moiety of all his lands. K. 

Jen. 87. 

9 So, in /cire fatias againſt an heir; ; for he is charged as tertenant, 


Cre, Cor, 296. 313. 
And the plaintiff ſhall have his election to take judgment againſt 


him, as for his proper debt of the . or to take NN of all 


the lands which he has by deſcent. R. Jon. 88. 2 Rol. 71. J. uli. 


. 10. D. Poph. 155. 
Vet, if he takes judgment for the lands which deſcended, it will 


be error, if it does not appear to be by the plaintiff's s aſſent. K. 2. Kol. 
71. 4. 20. 


Tho! it is found by the jury, who bnd the iſſue, or by writ of in- 


quiry, that he has lands by deſcent. R. 2 Rol. 71. l. 30. 
Yet, in a ſcire facias upon a judgment or recognizance againſt an 
heir, if he pleads a falſe plea, the judgment ſhall be ſpecial againſt 
him for aſſets which deſcended. Dy. 81. a. in marg. R. Jon. 87. 
Carth. 93. Vide ſupra. 

; So, in debt againſt an heir upon a deed of his anceſtor, who pleads 
non eft fadtum, and it is found falſe, the judgment ſhall be only for 
aſſets which deſcended ; for it was not falſe in his own knowledge. 
R. Cro. Car. 437: 

So, in annuity againſt the heir on his anceſtor's grant, who pleads 
non oft factum, and it is found againſt him, the plaintiff may have 
judgment for aſſets which deſcended. K. 2 Rol. 71. J. 15. 

So, by the fl. 29 Car. 2, 3. (which makes a truſt in fee-ſimple, 
and alſo an eſtate pur auter vie, which comes to the heir as a ſpecial 
occupant, aſſets in the hand of the heir) no heir, who becomes charge- 
able by that act, ſhall, by reaſon of any kind of plea, confeſſion, or 
nient dedire, be chargeable to pay out of his own eſtate. 

© So, by theft. 3 C4 V. M. 14. if the defendant pleads rim 
per iſcent the day of the original or bill filed, the plaintiff may reply, 
 affets before the original; and if it is found for the plaintiff, the jury 
ſhall inquire of the value of the lands deſcended, and & therevpon judg- 
ment and execution ſhall be awarded, 


| (2 E 6. ) 811 Execution ſhall be againſt the heir for the 

* _ whole of the land deſcended. 3 Co. 12. 4. Pl. Com. 441. a. Semb. 

Dy. 81. 4. Jon. 87. 2 Rol. 71. J. 50. 

And, if land deſcends to the eldeſt ſon, and other land, being of 
the nature of Borough Engl S, deſcends to the youngeſt,” the wi 

mall be taken in execution. Jon. 88. 


So, if land deſcends as well on the part of the mother, as on the 


part of the father, the whole ſhall be taken. 3 Co. 14. 4. In. 88. 
So, if land deſcends to parceners, the — ſhall be taken. 


I 


be contributory. 3 Co. 1 
If there be an action inſt an heir by 4. and enge another 


to A., tho' he obtained judgment afterwards. 1 Mod. 253. 
execution ſhall be of the land in his hands; which deſcended; tho'the 


Kew. 63. 6. | 4 
But if there be Judgment againſt the anceſtqr, who afrerwidds 
aliens part, and dies, and execution be ſued againſt the heir only, it 


& is well; for he ſhall not have contribution againſt” the alicnee. 'R. 
It | 3 Co. 1% es : * 
. | So, if there be judgment againſt an heir on nil dicit, the plaintiff 
£ ſhall not have a capias ad \ſatisfaciendum againſt him 3 for it 18 not his 
il proper debt. Dy. 8 1. a. R. cont. Cro El. GG . 8 IF 
i | So, if the judgment be 2 him on non ſum informatus Dy Br. a. 
, in marg. 
A What nog are aſſets i in the hands of the heir, vide aſſets (4). 
a | (2F 1.) In Actions by and | againſt an Ane | 
a | 
nſt 1.2 F 1.) In an action by an bf ne, In an action by an aſſignee 
37. the plaintiff muſt ſne how aſſignee, 
| If he ſues for rent upon a leaſe by another, he muſt ſhew a legal 
ads | eſtate or title to it. R. Cro. El. 53 5. pos 1 
for But if he ſhews an aſſignment, it is ſufficient tho he does not 
ge. name himſelf aſſignee. R. 2 Cro. 240. R. per thret . Cro. El. 823. | 
| So. if an aſſignment be by huſband and wife, 'where they were 
ads ſeiſed to them and to the heirs of the huſband, it is ſufficient to de- 
170 clare as aſſignee of the huſband ; for the eſtate for life of the wife 
is merged. . R. Cro. Car. 285. Jon, 308. 1 88 e 
le 5 
1 (2 F 2.) In an action againſt an aſſignee.] In debt for rent ust | 
ge the deviſee of the leſſee, the plaintiff muſt ſhew an entry by the aſſent 
, Of of the executor, or virtute lagationis, Cro. L. 53 
| But it is ſufficient to ag the defendant as aſſignee of B., to 
os whom the leaſe is made ler, he covenants to repair; tho? he be 
ply, _ executor, or adminiſtrator, to ſuch aſſignee. X. Carib. 519. 
Jy As to proceedings and pleadings i in account, vide drcompt, (E I, He.) £ 
| 4 G) Pleading in Aumpit ; what Pleas good. 
wn (2 G 1.) Non Aſumpht, &c.. 
Fr : A* to a declaration in aſumpſit, vide Action upon the ca. upon 
g of 7 Aſſumpſit, (H 2, Sc.) 
oy © Pleas i in aſſumpſit are, 1ſt. non fungi of which vide Action en 
7 | the Caſe upon A umpfit, (H 5.) 
che 2d. N. on aſſumpſit ** ſex annes, Of hah; all replication thereto, 
38. a vide AMion t Pon the*Cafe upon Aſunipfe TA (H 657 


„„ 
3d. Another 8 iſe with a traverſe of the prom yk in the declaration : 


bl 


1 89 


So, if land of the 22 of geren deſcends. ont. 88. EE 


And 3 be fued againſt one Ton or dan nter only, it may 
be avoided b y ſcire ff _ bg audita guerela: for a the heirs oughs to 


action by B., who has judgment firſt, he ſhall have execution prior. 


If there be an action againſt an heir, and jadgment thereon, the | 


has paid to other creditors to the value of the land in bs hands. | 


OD but 


| 
1 
| 
| 
| 
| 
7 
| 
. 
ö 


JC er 5 
| but this is a bad plea, for it amounts only to the general iſue an 
aſſumpſit. R. 2 Rol. 350. Vide ante, (E 14.) 


[Not guilty is bad on demurrer, tho' good after verdict. Marſbam 
v. Gilli, M. 9 G. 2. Str. 1022.] 2 


(2 G 2.) Tender. | 
So, the defendant may plead matter in excuſe or diſcharge : as, 
before a general imparlance, he may plead a tender, and always ready. 
Tut. 226. 238. Clift. 203. . 
[To a plea of tender plaintiff replied a demand and refuſal before 
- ſuing out the writ; rejoinder that before ſuing out the writ he ten- 
dered, Sc. traverſing that at any time after the tender and before 
ſuing out the writ the plaintiff requeſted him to pay, &c. The rejoin- 
der was holden bad on demurrer. Haldenby v. Tuke, C. P. M. 21 GC. 2 
Willes, 632. | 4 1 2 „„ 
[In a plea of tender defendant muft ſay he was always ready to pay; 
ready from the time of the tender is not ſufficient. Bid.) 
- [A tender of bank notes is good, unlefs fpecially objected to on 
that account, at the time. 3 T. R. 534] „ 
* N II A., B. and C. have a joint demand, and C. a ſeparate demand on 
5 D. and D. offer to A. to pay him both the debts, which A. refuſes, 
without objecting to the form of the tender, on account of his being 
entitled only to the joint demand, D. may plead this tender in bar of 
an action on the joint demand, and ſhould ſtate it as a tender to A., 
B. and C. 3 T. K. 683.) . 
[If the tender is one day after the day of payment in a promiſſory 
note, it is not good. May v. Cooper, 11. 8G. Fort. 376. 
After an imparlance had by executor, he ſhall not plead tender by 
. ö the teſtator, and that teſtator and executor were and are always ready 
to pay. Mood v. Ridge, M. 5 G. 2. Fort. 336. | 
[After general imparlance, leave to plead tender may be in the firſt 
four days of next term. Barnes, 343. 354. „„ 
[On want of time for the poſt, declaration delivered late, defendant 
may have leave to plead tender after the four days. Barnes, 35t- 
353.357. 361, 362.) ä 5 
80, if plaintiff amends his declaration, defendant may have leave 
to plead tender as of laſt term, or that plaintiff accept his tender of 
the preſent. Barnes, 359.] | 
T Tender cannot be pleaded after rule for time. Barnes, 337-] 
When and how this muſt be pleaded, vide poff. (2 W 28.) 
Zo, non aſſumpſit toipart, and tender of the reſidue. Ci. Af. 104. 
Clift. 202. 5 | | 
[Defendant cannot plead un afſumpfit to all, and a tender as to 
part. Doxwgall v. Bowman, M. 11 C. 3. 3 Will. 145. 4 T. R. 194] 
Io a tender after imparlance the plaintiff may plead that as an 
eſtoppel. Clift, 203. g 8 > 2. 8 ; 
Or, he may demur. Lut. 227. 239. 5 
[If tender ante diem exhibitionis bille is pleaded, plaintiff ſhall not 
make up the book with the general memorandum, referring to 
the firſt day of term, which was before the tender, but with 2 
ſpecial memorandum, according to the fact. Smith v. Key, M. 12 C. 
tr. 638. ] ; h 47 [1 


* 


. 
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[If ew] is pleaded, the placita is no evidence, but an engine muſt i 


- 


5 de produced. * 1 1 | 
(2 G 3 .) nn Age. 


Within age. Lul. 240. | 1 
When and how it muſt be mandel, and replications thereto, vide © 


poſt. (2 W. 22.)—ante, (2 C 2.) | 
He cannot plead, within age, and traverſe the promiſe. R. Jon. 

20 
(2 G 4.) 6 


So, to an indebitatus aſſi — t, where the ground of the action 1 is 
forfeited by outlawry, it may be pleaded in bar, that the plaintiff is 
| outlawed. Co. Lit. 128. 3. 3 Lev. 29. Lut. 1512. 

So, in a quantum meruit, tho the demand be not reduced to a cer- 
tainty. R. 2 Vent. 282. Lut. 15 14. 

So, in ſumpſit, upon a bill of exchange. R. 3 Lev. 29. 

How it ſhall be pleaded in abatement, vide Abatement, (E 2.) 

How in bar, vide po/?. (2 W 24.) : 

If it be pleaded in bar, and the outlawry be reverſed before the 
day for bringing in the record, there ſhall be only a ee oufter. 
R. Tel. 36. 2 Cro. 484. © > 

Otherwiſe, if he fails to bring in the record upon the day, when 
there was no reverſal, for then there ſhall be final * R. Cro. 
Car. 566. N 


(2 Fe: 5.) Foreign Attachment. 


So, to an afſump/it the defendant may plead a recovery by a foreign | 5 


attachment on a plaint entred before the original or bill filed. Leu. 
Ent. 2. : 
And to an indebitatus afſumpſit it ſhall be given in evidence upon. . 
non aſſumpſit. Lut. 995. | 
If the plaint was entred before the original filed. Per T; revor, 
1 Sal. 291. Per Holt, if there was a condemnation before the ori- 
ginal. 1 Sal. 280. — 
[The defendant muſt ſhew that plaintiff in foreign attachment 
ſwore his debt. Hatton v. Iſemonger, MH. 12 G. Str. 641.) 
When and how it ſhall be pleaded, vide attachment (HI). . 
The plaintiff may reply to it that the debt aroſe out of the © amd 
diction. Lev, Ent. 10. R. 3 Lev. 23. 
Or, may traverſe the aca 
Or, demur. 


(2 G 6.) Compoſition, 


So, the defendant may plead a compoſition with his creditors 
according to the ſtatute. Lut. 266. Clift. 156. 
Aud it ought to conclude, as it was a releaſe. Lut. 271. for it is 
in the nature of a defeaſance. Per Holt, (Com. 112.) 
And in pleading, it is ſufficient to purſue the words of the latte. 
. R. inter Feltham and Cudworth, (Com. 11 2) 
And there is uo need of a prefert bie in cur. R. Med. Ca. 80 
(Cn. 1 12. ) 8 
1 0 "4s BE 


„ 7 % 
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Tt is ſullcient, if it be or the equal benefit 8 all the creditors, 


tho' it be not ſo mentioned in the compoſition. ' (Cem. 112.) 


ha If he ſhews that he was inſolvent ; for it ſhall be intended 7 he 


continued ſo, if the contrary does not appear. R. Mod. Ca. 5 


But he muſt ſhew that he was inſolvent at tlie beginning of the 


ſellons. Mod. Ca. 156. 


rgaſonable time. 2 T. R. 24. 


* 5 q 


(z G 7.) Statute againſt Uſury. . 


attive 3 is founded, was uſurious. 


tho' it is not pleaded, there ſhall be N againſt the plaintiff 
Zul. 273- 
e = b Mall not be intended uſurious, if it does not r expreſily ap- 
Lat. 273. 
What ſhall be uſury or not, ou Vary (A-). 
How it ſhall be pence; vide pofl. (2 W 23. ) 


(2 G8. ,) Statute againſt Gaming, 


, 


that the mone promiſed as won by play, in which the defendant 


at one meeting loſt on tick above 100/. 1 Tur. 180, Clift. 200. 


: 's Med. Zo 

And if he loſt. at one meeting above 1067. to ſeveral perſons, it is 
within the ſtatute. R. 3 Keb. 671. R. Lut. 180. 

What play or contract is illegal on this ſtatute, vide 22 of 


13 fa be pleaded, vide 2 (2 W 26.) 


(2 (2G 9.) Accord or Arbitrament. 


So, to afſumpſit 4 the defendant Loy plead, accord with fatisfaction 
R. Dy. 75. . x 
Or, arbitrament. ct ife Ent. 195. 
What accord ſhall be good, vide Rd, (B). 19 2 


What arbitrament, vide Arbitrament, (E 1. Ry EE rs, 5 | 


How an accord ſhall be pleaded, vide Accord, (A 1.—C). 
How an ment ſhall be pleaded, vide Accord, 0 2. 5 


25735 


M 1 (26 ro.) Payment. 


63 * 


80, the defendant may plead payment of money junta Annu. | 


: So; Ant. 6. K. Sal. 516. 
But this ſeems to amount to the general iſſue. R. Cant. Sal. 516. 


Payment after. the laſt continuance, Clift. 262. 
Non affum}fit t to one promiſe, paynient to the other. rv. V. A. 
« 102, 


/ Payment of ſo much in e Bro. 7. A. 93 109. 


But, to an action brought by one of the ereditors of A Aebter ; 

* to recover his whole demand, the debtor cannot plead an agreg- 
ment between him and his creditors that they would accept a com- 
-poſition, in ſatisfaction of their reſpective debts, to be 28 in a 


*Bo, the defendant may plead that the contraQt, upon which the 


And if it appears by the declaration that the contract was vſurious, 


: | 80, to an aſſumpſit the defendant may 7 plead the . 19 Car. 2.7, 


ci 


"up 


/ 


„LEADER. 3. | 
| y 
Uf a man is s indebted on ſeveral accounts to the ſame perſon, an 4 


to him, it tall be on that account which he'pleaſes to 
gecbere Fo 7 be; but if he gives no direction, the creditor may apply 
it to which account ' he * Goddard v. Cox, 7. 16 6. 4. Sir. 


e a note or bill given in farefotion, if it be not under ſeal, i is 5 


not good. 5 Med. 136, 
[A ſtated account cannot be pleaded in bar to an action on ſimple- 


contract. Roades v. Barnes, A. 30 . 2. 1 25 A. 9-1, OT 


(2 G 11.) Ife * computaverunt.. | 


So, to an af ump/i t, the defendant may plead that, Gnce the b 
made, he and the plaintiff inſmul computaverunt, et ſuper compot. ill. 
igſe inventus fuit in arrear, ſo much, which he has * Bro. J. 4. 778 
94. 100. Vide Action on the Caſe upon Aſſumpſit (G). 35 | 
Or, he may tender the arrears found, on the account in court. 


2 Med. Int. 144. 
But an account without payment or releaſe is no log. to an 3 


 Gitatus aſſumpſit. R. 3 Leu. 2 38. for a choſe in action cannot e . 


a a matter executed. 

So, inſimul comput. and payment amount to the general iſſue. 

[On account ſtated between merchant and merchant, the balance 
carries intereſt from the time it is ROO OO Hendrick, 


P. 11 G. 3. 3 Wilf. a05. 


(2 G 12.) Bond for the Money. | 


So, to an ofſumpfe 7 the defendant may plead a bond given by him for. 
the money demanded. CI. A. 117. Clift. 199. For the bond 
N the contract. Cro. Car. 415. 2 Cre. 33. 234. Vide ' Pofte | 
(2W 46.) 

Or, that all the counts are for the ſame ſum, and he has paid Part, | 
and given a bond for the reſidue. Ray. 449. 2 Fon. 158. 

© So, he may give it evidence upon non afſumpfit. Per Het 5 An. 

And if it be pleaded, it is bad; for it amounts to the general iſſue, 
K. Cro. El. 201. Semb. 5 Mod. 314. Vide 7 ante, (E. 14. J 


(2 G 13.) Diſcharge from the Profile. - 


So, the defendant may plead that the plaintiff, before the breach, 
diſcharged him from the promiſe. Clift. 199. 
When a promiſe may be diſcharged or not, vide au on the Caſe 


upon Aſſumpſit (G). 
(2 G 3 14.) A Releaſe. 


* 80, he may plead a releaſe after the promiſe. Cl. Af. 258. 
4 releaſe to ſuch a day ab/que hoc quod afſumpſit poſt. Bro. V. M. 


: 51 2 releaſe upon performance of the promiſe in part quoad-hoe 
ws not 75 the promiſe for the N R. 2 * Wl. 413 J. 20. 

«1. ( 2 W 30.) » oe, 
| 6 G 15.) Petfurmance. 


s, to an e, che defendant” may plead a ſpecial performance. 
Pp 4 If 


=. rd. 


ik che Aeferigant pleads payment, be muſt new i in certain N 
. K. Mar. pl. 120. Vide Dan. 77. Vide ante, (E 5.) 
But a fam given in ſatisfaction after the day of payment is no 


good p lea. R. 4 Mod. 250. 


Bot if the 4 pleads a ſpecid] performance : as, payment, 
He. upon an indebitatus aſſumpfit, it is bad; for this amounts to the 


general iſſue only; yet he may end it, fork it admits a promiſe, R. 


* 
T 
* * ' 


2 R/ 350. 


1 Sal. 394. 


'Soz if he * that by agreement the plaintiff he paid to A. 


1 Med. 7: 


That he performed all on his part to be performed. R. 1 Sal, 


394- | 
Or, another promiſe, and traverſes the affumpfit mods er . A 


o G N Diſcharge upon Statute for Inſolvent De. vid 
Impriſonment, (M 1. k a 


So, the deſondant may plead in diſcharge of an execution againſt 


bis body, &c. a diſcharge according to the ſtatute for the relief of 
" inſolvent debtors. Sal. 521. Lev. Ent. 65. 


And if the plaintiff demurs to it, he ſhall have judgment, but no 


' execution againſt his body; for the demurrer confeſſes the r e 


R. 2 Fon. 168. 

Z3o, the plaintiff may take his judgment immediately. Cl: 72 156. 
But he ſhall not he diſcharged, if the defendant was indebted 

above the ſum of 500/. by the f. 30 Car. 2. at the time of his diſ- 

charge; tho' he was not in execution for it 29 May, 30 Car. 2. R. 


2 Jon. 208. 


So, it is no plea if it does not ſhew all things done which entitle 
the 2 to JuriſdiQion. R. Sal. $44: 3 Ley. 51. Per tolt, 


Skin. 3 
(ia e à judgment of a court of limited juriſdiction it is 


neceſſary to ſtate thoſe facts that give the court a juriſdiction, and 


blaving ſtated thoſe, the party may allege 22 that the court 


gave ſuch a judgment. Ladbroke v. James, P. H. 13 Geo. 2. Vil. 


ler, 199. 
[The inſolvent act 10 Gee. 2. gave the court of quarter ſeſſions 


power to diſcharge certain perſons who had ſurrendred before a cer- 


ain time; and it was holden that in pleading a diſcharge by the court 


of ſeſſions it was neceffary to allege that the party was in priſon or 


had ſurrendred himſelf before that time. Bid.) 


[Saying that “ he was "duly diſcharged, by the court of quarter 


| ſeſſion from his impriſonment aforeſaid,” is not alone ſufficient. 


Did}. 


[If A. indebted to B. by ſimple contract, e a fugitive; in- 


ſolvent act paſſes; A. returns, and five months after is arreſted for 


this debt, lick five months in priſon, and then gives. bong for the debt, 
and afterwards ſurrenders, and is diſcharged by the inſolvent, act, he 
ſhall not plead it againſt the bond; for he ought to have ſurrendred 
in reaſonable time before he was arreſted, or when arreſted, have 
drooght hab. cor. and _ GY R. on 1 eus 8 
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TA promiſe to waive the benefit of an 36 for inſolvent debtors, - 
and pay the debt on requeſt, will revive a debt barred by that act; 
but the requeſt muſt be made before the action brought. 2 BL 


724. it by By | 
N (28 17.) Statutes of Set-off. 5 - ' ni 
[It is enacted by the ff. 2 Gee. 2. c. 22. / 13. © that ther Ed 
are mutual debts between the plaintiff and defendant, or if seither ; 
party ſue or be ſued as executor or adminiſtrator, where there are 
mutual debts between the teſtator or inteſtate and either party, one 
debt may be ſet againſt, the other, and ſuch matter may be given in 
evidence upon the general iſſue, or pleaded in bar, as the nature of 
the caſe may require, ſo as at the time of his pleading the general! 
iſſue, where any ſuch debt of the plaintiff, his teſtator or inteſtate, 
is intended to be infiſted on in evidence, notice ſhall be given of the 
particular ſum or debt ſo intended to be inſiſted on, and upon what. 
account it became due, or otherwiſe ſuch matter ſhall not be allowed. 
in evidence upon ſuch general iſſue.” | | 
[It is enacted by fat. 5 Geo. 2 c. 30. /. 28. (an act to prevent th 
co mitting of frauds by bankrupts,) “ that where it ſhall appear to 
the commiſſioners, or the major part of them, that there hath been 
mutual credit given by the bankrupt and any other perſon, or mutual 
debts between the bankrupt and any other perſon, at any time before 
fuch perſon became bankrupt, the ſaid commiſhoners, or the major 
part of them, or the aſſignees of ſuch bankrupt's eſtate, ſhall Rate 
the account between them, and one debt may be ſet againſt ano- 
ther; and what ſhall appear to be due on either fide on the ba- 
lance of ſuch account, and on ſetting ſuch debts againſt one another, 
and no more, ſhall be claimed or paid on Either fide reſpectively.“] 
l And debts deemed in law of a different nature may be ſet againſt 
each other, © unleſs in caſes where either of the ſaid debts ſhall ac- 
crue by reaſon of a penalty contained in any bond or ſpecialty ; and 
in all caſes where either the debt for which the action hath been or 
ſhall be brought, or the debt intended to be ſet againſt the ſame hath 
accrued, or ſhall accrue, by reaſon of any ſuch penalty, the debt in- 
tended to be ſet off ſhall be pleaded in bar, in which plea ſhall be 
ſhewn how much is truly and juſtly due on either fide; and in caſe 
the plaintiff ſhall recover in any ſuch action or ſuit, judgment ſhall 
be entred for no more than ſhall appear to be truly and juſtly due to 
the plaintiff, after one debt being ſet againſt the other as aforeſaid.” 
Stat. 8 Geo. 2. c. 24. ſo 5.] | Y 
[Debts to be ſet off muſt be ſuch as an indebitetus afſiumpfit will 
lie for; an unliquidated demand, or uncertain damages, cannot be ſet 
off, Hotulet v. Strickland, B. R. E. 14 Geo. 3. Coup. 56.] 
The ſtatutes of ſet- off extend to aſſignees under a commiſſion. of 
banikituptcy. Ridout v. Brough, B. R. T. 14 Geo. 3. Cop. 133. 
Tube ſtatute of limitations may be replied to a plea of ſet- off. 
. Remington u. Stevens, B. R. T. 21 Geo. 2. 2 Str. 4271] N 
l A broker under a del credur commiſſion may ſet off under the 
general iſſue, a loſs upon a policy happening before a bankruptcy, to 
an action by the aſſignees of the bankrupt, for premiums upon vari- 
ous policies underwritten by him, and for which he had debited the 
broker; but ſuch a loſs cannot be proved under notice of ed, Gree 
8 4 ; | | „ ubois, 
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v Due, N F. 26 Geo, 30 1 R. 112. Bize v. Dichaſon, | 


Bur Re 268 3. 1 D R285] © 


- Fifitwaperſons agree to perform certain work in a limited time, : 


or te pay a ſtipulated weekly ſum for ſuch time afterwards as it 
- ſhould remain unfmiſhed, and a bond is prepared in the name of 


both, but is executed by one only, with condition for the due per- 


formance of the work, or the payment of the weekly ſum, and the 
wor is not finiſhed in the time: ſuch weekly payments axe not by 
way: of penalty, but in the nature, of liquidated damages, and may 
bo ſet off by the obligee in an action brought againſt him for e! 

and labour by the obligor who executed. Fletcher v. Dyche, B. R. T. 


* 


is : 25 Gee. 3. 2 T. R. 32.] 


Mutual credit may be conſtituted tho the parties do not mean 
ieularly to truſt each other; as, if a bill of exchange accepted 
A. get into the hands of B., and B. buy goods of A., there is 


a in B. 's hands. | Hanley v. Smith, B. R. E. 29 C. 23 T. R. 507. 

[A plea of ſet- off, that the plaintiff was indebted. to the defendant 
atthe time of the plea pleaded, is bad; it ſhould ſtate that he was in- 
debted at the commencement: of the action. Bvgns v. Proſſer, B. R. E. 
29 Geo 3. 3 T. N. 186. Reynolds v. Burling, B. R. N. 25 Geo. 3. 


lt is no objection to a. plea | 


; brought an action againſt the plaintiff for the ſame ſum, ia which the 


. plaintiff has paid the amount of the demand into court, id.] 
In an action for a creditor's ſhare under an, order of commiſ- 
froners of bankrupt for a dividend, the aſſignees cannot ſet off a debt 


4 * 


due from the plaintiff, Brown v. Bullen, B. R. EZ. 20 Geo. 3. Dougl. 


3 "ag 
(Where the defendant lent his acceptance to the bankrupts on a 
bill which did not become due till after the act of bankruptcy, and 
was then outſtanding in the hands of third perſons, yet the defend- 
. ant having paid the amount after the commiſſion iſſued, and before 
the action brought by the aſſignees, is entitled to ſet off the ſame. 
Smith v. Hodſon, B. R. H. 31 Geo. 3. 4 T. K. 211.) Cas 


[aA debt due to a deſendant as a ſurviving partner, may be ſet off 
againſt a demand on him in bis own right. Slipper v. Stidſtone, 


B. R. H. 34 Ge. 3. 5 T. R. 493 · French v. Andrade, B. R. H. 


36 Geo. 3. 6 T. R. 582. EY EY | | | 
The court will permit defendants to ſet off a judgment, recovered 


a by him againſt the plaintiff, againſt a judgment obtained by the plain- 
 _ tiff againſt him, notwithſtanding the plaintiff may alſo have a ſeparate 


demand on one of the defendants. Glaifter v. Heer, B. R. M. 

39 Geo. 3. 8 T. K. 69.] 4 | „ 

[Under the fat. 8 Ce. 2. no debt on bond 97 be ſet off, un- 

leſs it be on a bend for the ſecuring the payment of money. Hutch- 

igen v. Sturges, C. P. T. 14 & 15 Geo. 2. Mille, 261.] a 
CA bail-bond cannot be ſet off, 1bid.]J 858 


K or; ean fuch a bond (given to an olficer of | the palace n . 


ſet off under the flat. 2 Geo. 2. to an action brought againſt that 
officer on ſimple contract. id.] | "oy 


hut a bail-bond aſſigned over by the ſheriff to the party may be — 
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mutual credit between A, and B, tho' A. is ignorant that the bill is 


Dowel; 112. n. 47. contra. | | | 
of ſet-off that hs defendant has 
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che penalty of the bond will be conſidered as the debt. DOT: 


14 & 1 Geb. 2. Wilkes, 261. A inte won he 
A. brings an action againſt B., the expences of defending which 
are borne by C. and D., but A. is nonſuited; afterwards C. brings 
au actioh againſt A. in which D. is intereſted as well as C, and G. 
is nonſuited; the coſts of the one nonſuit may be ſet- againſt thoſe 
e the other,  O'Contor'v. Murghy;.C. P. T. 31 On. 3. 1 , 


657. „ Ra 2 Is 
5 A. recover againſt C. and C. recover againſt 4. and B., the 
court will permit C. on motion to ſet off the damages which he has 
recovered againſt thoſe obtained by A., on his undertaking that the 
bill of A.'s attorney in the firſt action ſhall be ſatisfied ; he having a 
lien on the judgment. for his colts. Mitchell v. Oldfield, B. R. H. 
31 Geo. 3. 4 J R. 123.J 8 e 
[And this does not defend on the ſtatutes of ſet-off, but on the 
general juriſdiction of the court over the ſuitors in it; it is an 
equitable part of their juriſdiction, and has been frequently exereiſed- 
By Ld. Kenyon C. J. Bid. ee 


(2 H) Pleading in an Action for a Deceipt. 
\-S to the original and declaration in an action for deceipt, or in 
an action upon the caſe in the nature of deceipt, vide Aion ubs 
the Caſe for Deceipt, (F 1, He.) Rs 1 8 . 
To this action the defendant generally ſhall plead not guilty. Pal. 
393. OH To Ee a 
And he may plead net guilty to an action for deceipt in levying 
a fine in C. B. of land in ancient demeſne, whereby it becomes frank- 
fee, tho' matter of record is mixt with matter of fact. R. Tr. 10 An. 
in C. B. : | ? 


: | (2 1) Pleading in Trover. 
A* jo N N i" trover, vide Aion upon the Caſe upon Trover, 
The deferidant can plead nothing but not guilty, or a releaſe. Vide | 
* guilty infra ſex annos. Lut. 99- Do b 


\ (2 K) Pleading in Conſpiracy. 
(2 K) In con- ASt the original and declaration in conſpiracy, or 
ſpiracy.] action upon the caſe in the nature of a conſpiracy, 
vide Action upon the Caſe for Conſpiracy, (C 1, &c.) | 5 
To this action the defendant ſhall generally plead not guilty. 
Antiently it was uſual for the defendants to plead a juſtification 
ſpecially; ſhewing the grounds of the proſecution, 3 Bul. 284. 2 Cro, 


Ih 84780 N 
Wa. But it is not ſo ſafe, becauſe it is tantamoumt to the general iſſue, 
Z. that ſuch ſpecial matter may be pleaded, for it is not ſafe to ferd 


* 


- 


2 * 
— 
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6 1 Pleading i in an Allien r Dead 8 5 


4 | (aL 10 Declaration. 5 


| As 5 to e in ſcandalum magnatum, vide Afton on the ce 


far Defamation, (B 3.) 
For flander of title, vide Action on the Caſe for. Defamation, | 


| (C I, Sc.) 
As to a 3 for flander againſt a common perſon, vide Ac. 


tion ome the Caſe for nu (G 1, &c. ) 


(2 L 2.) Plea. 


L 2. Not guilty. iTo an aQtion for defamation the defendant 


. af plead not guilty. Lut: 1291. 
"Or, may make a ſpecial juſtification. 
The defendant ſhall plead not guilty, if he did not nk the words 


in the declaration. 
Or, ſpoke them in a courſe of jultice, or in a manner not malicious. 


2 Cro. 91. Poph. 69. 

[On not guilty pleaded, the truth of the words ſhall not be allowed 
to be given in evidence, in mitigation-of damages; it ſhall be pleaded, 
that plaintiff may be ee to defend himſelf. This war reſolved 

en at a meeting of all the judges. Per Lee C. J. Underwood v. Parks, 
AM. 17G. 2. Str. 1200.] 

[Where the words amount to treaſon or felony, defendant cannot 
on general iſſue prove the truth in mitigation. Barnes, 195. Pr. 
Keg. 383. (Com. 55 1.) Willes, Rep. 20. S. C.) 

So, tue defendant may plead the ſtatute of limitations. 
Within age. Cont. if he was ſeventeen. Ney, 129. | 
So, he may plead that the plaintiff did not take the oath mentioned | 


in the declaration, Semb. Cro. El. 169. \ 


(2 x. 3.) In jufti 3 When allowed.) But if the defendant can 
juſtiſy the truth of the words, he ſhall not plead no guilty, but muſt 
plead a ſpecial juſtification : but this admits the words, and aids un- 
certainty in alleging them. Ton. 307. | 
[And there may be an implied juſtification of a libel or of ſlander 
from the occaſion, (as if read in a judicial proceeding,) as well as on 
account of the ſubject. 1 T. R. 110. 

80, if he can confeſs the words, and by ſpecial matter ſhew them 
205 actionable, he ſhall not be put to the general iffue, 4 Co. 14. a. 
Poph. 67. 

And. 8 if the words were ſpoken in another ſenſe, the de- 
fendant may plead it ſpecially. - R. 4 Cro. 14. 4. ; 

So, if ſpoken in a court of juſtice as counſel. R. 2 Cra. go. 

The defendant. may juſtify words in ſcandalum magnatum, as well 
as in an action by a common perſon. R. 4 Ca. 13, 14. Kelw, 26. R. 


- Poph. 66. 
But it is no juſtification for the ſpeaking, that there was a common 


fame that the plaintiff was guilty. Dan. 2 5 IN 
a 
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r 
© "Phat he was a bankrupt, without averment that he continued fo. 


* - 


q R. 2 Cre. 579- . | 


(214) Replication t it.) To the juſtification, the plaintiff by E 

_ replication ſhall ſay generally de injurid ſud proprit, Kc. 1 | 
og | | 0 5 4 Ta | 

5 "or, he may ſay, that after the crime of which he was accuſed, _ 
and before ſpeaking, he was pardoned. ' Dan. 163. R. Mod, 863. 


(2 L 5.) How juftification ſhall be pleaded.) The juſtification is not 
good, if the defendant does not confeſs the ſpeaking of the words 
alleged; as, if the declaration is for ſaying you flole my cloth and half + 

a jard of velvet ; juſtification, that the plaintiff being a taylor, I 
velvet delivered him to make a coat, which he made too, little, 
rutione cujut he ſaid, you ſole part of my velvet, is not good; for it 

does not confeſs any words; . tho? it traverſes the words alleged. K. 
Cre. , ©. e 5 

So, if the declaration alleges an accuſation of returning on a com- 

miſſion the examination of divers not ſworn, it is no juſtification that 
he returned one. R. Cro. El. 623. ; Fe 
If the declaration be for ſaying, you are a thief, and ſtole 201., it is 
no juſtification that he ſtole a hen. R. 2 Cro. 676. : 

If the juſtification be upon a preſentment at a leet, he muſt ſhew 
the matter to be within the juriſdiction. R. Cro. El. 492. _ 

And that the plaintiff knew the preſentment falſe. R. Cro. E.. 
492. 3 | | | 

So, the juſtification is not good, if the words with the circum- 

ſtances 'by which he juſtifies are actionable. R. r Brownl. 5, 

If the defendant ſays that the plaintiff was found guilty of per- 
Jury by verdict, Sc. if he does not ſhew judgment thereon. R. 

F 1 Brownl. 11, | as LOT, | 3 

CA juſtification of libellous words generally, in the words of the 

libel, where the libel is general, is not ſufficient; therefore, where the 
libel conſiſted in printing that the plaintiff was a ſwindler, the juſti- - 

_ fication muſt ſtate the particular inſtances of fraud by which the de- 
| fendant means to ſupport it. 1 T. K. 748.) | | 


(2 L 6.) What ſball be a good juſtification.) If the words accuſe of 
felony, the defendant in juſtification may ſay quod furatus fuit, &c. 
1 Sand. 24344 V 
If of perjury, that the defendant was perjured in his anſwer in 
Chancery. Clift. 103. . 4 | | | TE 
Or, when he was a witneſs at nf prius or ſeſſions of the peace. 
Or, when examined upon interrogatories in Chancery. | 
That he falſely ſwore a debt upon a foreign attachment. N. 
Bendl. pl. 216. 1 And. 12. 9 3 „ 
That being ſheriff, he ſold the office of under - ſheriſf, contrary to 
111 8 3 
That being upon a jury in a leet, the plaintiff revealed ſeerets con- 
ttary to his oath. Bro. V. M. 119. | | EE 4” 
So, if there is a general pardon, a juſtification for words, which 
accuſe 
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So, if the defendant juſtifies, . a —. be thereon found or 
the 1 he. ſhall. not n ihe, neuste pot * 


R. 2 Leu. 1. * 


* e lead that the plaintiff non fuit dommificatur modo ei Ape. 


— it is no plea that che Faint was not of good fame proc 
„Dan, 172. 


That there 5 5 2 common 3 that che plaintiff was guiſe p 1 
an er to 


{It is no juſtification, to plead that ſuch a one told 
-mhe defendant.  Dovis v. Lewis, B. R. M. 37 Gee. 3. J 7.5 17. 
Ld. Narthampton's Caſe, 1 2. Rep. 133. ] 

But if the perſon repeating the {lander, at the ſame time mention 


athe name of the perſon from whom he heard it; that. may be piped 


in . dee to an action brought againſt the former. Bid. 


e M) Pleading in an Action for a Diſturbance. / 


45 to the declaration and pleas in an action on the cafe for _ 
ance, vide Action on * 2 for a D; ilurbance, (B 1, 2.) 


(2 N) Pleading i in an Agton for a Nuiſance. 


8 to the declaration in an action on the caſe for a nuiſance, and 
pleas thereto, vide Action on the Caſe for a Nuiſance, (E 1, 2.) 


As to proceedings in a quod 1 vide A on the Caſe for a 


Nuiſance, (D—E,'Sc.). 
2 (2 0) Pleading in an Action for a Misfeaſance. 8 


HE declaration in an action for misfeaſance i in an officer muſt 


- ſhew, that the defendant was an officer, that it was his duty to 


38 and that he acted contrary to his duty. 

As, if it be for a falſe return of a writ for an election to rliament, 
he muſt ſhew that ſuch writ iſſued and was delivered to he defend- 
ant, being ſheriff, who proceeded to the election ſecundum exigent. 

- brevis, and that the plaintiff fuit debito modo elef., but the defendant 


returned another, elected. P. 2 An. Hale v. Owen. (Com. 132. 1 La. a 


"Mow. 904.) 


But, if the deelaration hs the misfeaſance, it is ſuſſicient, tho 


it omĩts ſeveral circumſtances not material: as, if the ation be for 
tearing the ſeal from a deed, whereby an annuity or rent was granted, 
tho” it does not ſay that it was the ſeal of the grantor, or what ſeal, 


Dor that thereby he loſt his annuity, or the deed was void, or whether 


it was an annuity or rent charge. R. 2 Cyo. 255. 


* an action on the caſe for maliciouſly bolding to bail; the plain- | 


in his declaration muſt ſhew that there is an en ta that * in 


| N -—-which he win de 0 bail. By Buller J. Morgen v. Hughes, - E. H. 
R 1 WS * IL. 5 3 . 


* 3: FO TS 


2 . "7A *. 


_ 


„ nabe. 1 
1 the caſe for 4 winſeaugcenthe defendant tall | : 


lead not guilty, Cre. El. 569. 
| Mm not pany woe ever Lut. 99. 


8 P) Pleading in an ' Aftion for eikbee 
(2 P 1.) In his Office, Se. 


1* »n aQioni, apainſt a» ſheriff, &. for an eſcape, the 1 * 1 
ſhew a judgment againſt . who eſcaped. R. 1 Leu. 191% © 
And ought to ſay directly that he Ronan and not quad cum re- 
71 eraſſet. Semb. 1 Sig. 306. 
If an eſcape be out of the counter upon 4 plaint before ont ſheriff 
"of Lodon;'the action ſhalt'be againſt the two ſheriffs. R.Carthi-agg. * 
But, in an action for an eſeape, the plaintiff need not thewdnw 
the debt in ihe original action became due. Lat. 140. Tidziante, - 


(6 18.) 
Nor the original, and all the proceeding 5 thereon z for is is ſaſici- 
ent to begin quod cum recuperaſſet, &c. R. Cro. Bl. 98 7. 


Nor ſhew the original, H. tho the eſcape was of'one outlawed-by | 
* meſne proceſs; for it is ſufficient to Tay qued cum enn 
Lut. 111. 
Nor ſhew that he did not find bail, tho' the precept in the counter 
be / interim inveniat” manucaptores ; for it will come from the uther | 
ſide, if he found them. R. $ho. 162. 0 
Noe" that the debt was not ſatisfied ; for it ſhall not be ſuppoſed 
K. 1 Rot. 47. 
' To this the defendant fhall generally: plead, nor guilt r. 
But if the action be for not returning a writ, SN the defendant 
plead' quod pertinuit ad alium. 
80 in an action for an eſcape, the defendant may plead nay Horm 
muſt 17 ad largum. 5 Co. 89. a. 10 Ed. 4. 10. b. 
Or, nul tiel record. R. Hob. 209. 
So, quod non arreſtavit. Aſh. Ent. 14. 
- Dp recenter inſecutus fuit. 3 Co. 5 2. Vide Ent. 195. 198. 
[And a voluntary return of a priſoner, after an elcape, before action 
Mere is equal to a retaking on a fre ſſ purſuit. 2 T. R. 126.) 
And by the fat. 8 & 9 W. 3. 27. it ſhall not be allowed in evi- 
dence, without ple. 5 
By the fame ſtatute,” plea of freſh ſuit ſhall not be allowed without 
an affidavit that the eſcape was without conſent: 
That he wat ryſcued after an arreſt upon meſue \proceſs.- Lat. 1 30. R. 
3 Leu 46. R. 2 Leb. 144. R. 2 Tm Re. cont. Cro. £1..868. 
; K. Fw 16 Ed. 4. 3. Vide infra. 
A reſcaut may be pleaded; without faying that li returned-the no . 
cous. R. 3 Lev. 46. 2 Lev. 144. 
' [Under a count for a voluntar eſcape/"the-plaintif may give eri- 
dence of a negligent eſcape. 2 T. R. 126.) 
If an action be for x voluntary eſcape, he may take by protefttion 
that it was not voluntory, und plead recents inſteut. R. 1 Vent. 21). 
| There is ao need to traverſe that ee e 
20. . 2 R. vaog | 


15 e But 


* 1 he. * *. ai 6 
#7" "4 Ls 
Fl | 
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- But the defendant cannot ſay that the party afterwards appeared af 


00 I the wk, Lut. 72, 73. 11 


So, the defendant cannot plead # reſrous to an cleape upon a ju , 


eeial proceſs. R. 3 Lev. 46. R. Me. 852. 


Nor, upon me/ne proceſs. Mo. 852. Vide ſupra: | 
Tho” the arreſt be 145 a latitat, Whereon _ 'cauſe of Alon 3 


But he ſhall not Sand, in an action "Ul not 1 a ferry where 
he ought, that he erected a bridge there. | 9 1 Sal. 12. K. 2. 


(03.5). 


"T8: p 2.) In keeping a Dog, Gr. dS. 
A declaration for a neglect in keeping his dog, horſe, cattle, We. 


23 wht ſay that the — was /ciens of the miſchie vous quality. Vide 
Aion on the Caſe for Negligence, (A 5. ) 


So, if /ciens, or ſcienter is omitted, it will be bad after verdict. N. | 


Bol. Cos 2 1 | 


But, guod habuit ſuem Ar ne; cd ronſuet. will be wel 
after verdict for-it ſhall be intended to have been proved that they s 
were animals of which the defendant had notice; and the wad of F F 


Which was a damage and loſs to the plaintiff. R. Sal. 662. 


To ſuch action the defendant ſhall plead not guilty. 
Or, that the dog made an aſſault upon his dog. 
805 to every action on the caſe for 2 or non-feafance, —_ 1 
. ſhall plead not guilty. 
But in aQion on the caſe for non-feaſance; j it was reſolved, that the | : 
- defendant ſhall not plead not guilty, tho' in an action for misfeaſance A 
he may; for not guilty to W are two negatives, which do not | 


make an iſſue. Cro. El. 569. Wo 


3 plaintiff ; for this being a voluntary act, it does not excuſe him for 


| But, it is no plea that he made the thing more beneficial for the 


the neglect of his duty: as, in an —— upon the caſe for not keep- 


ing a erry, it is no plea, that he ne. a e which was more 
commodious. R. Sho. 257. i | 
| (2P 3.) In THR” View | 8 of 
A declaration in an action, founded on the cuſtorh of the Ss, 2 
for not taking care of his fire, muſt ſhew the cuſtom of the realm, Ep 
and the damage by the defendant's neglect. 4. Ent. 23. 56. 1 i 
Acdion upon the Caſe, GB 2, 3.) — Fer Negligence, (A G.). ſaid 
And therefore, if it enlarges to foreign matter, it is bad. Lut. go. Vid 
But, it need not ſay, time whereof; & e. for ſecundum legem et con- 7 
. nem regni, is ſufficient. R. 2 H. 4. 18. b. Vide Aftion on the 40 0 
+ Caſe for Negligence, (A 6.) | 9 
And it is ſufficient, if it yy ne dengrum alicui eveniat tho! it is 7 
not, alicui vicino. 2 H. 4. 18. ray Fog clud 
— fays, ignem uam, tho he 10 property i th fre 1. * 
1 
410% this action the defendant may plead not guiliy. 6 IF 
de be ay lead gut e, g, fin por qu, 0 | the | 
traverſe the negleQ in keeping his fire. 4 Bro. Ent. ag. 4 ſtole; 
lt 


4 6 2s. 3 «i a ain be brug ann en — ; 


a - 3 * o 
5 3 4 9 ; 2 2 4 
. 5 . 8, 1 1 
1 s 5. 5 * * » 
* = 


— 


— 
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| — 
houſe or chamber any fre accidentally began, or ber aeg thing done 
by virtue of that act, the defendant may plead the general iſſue, and 
ve in evidence the ſaid act; and if the plaintiff be i "Heer | 


Enae, of have a veni aganlt him, be ſhall pay reble coſt. 


(2Q) Pleading in an Action againſt a common. 
. Innkeeper. . 3 

8 the deckration inſt dnkerper for tha ligent 
AS ceping of the == i 


— (8 1.) 
To this action the defendant ſhall 5 ow 1 2 


Tho? hos amor honda | i Tam was fall, er ns 
1 And. 29. ; TEIN wn Ks 43 & — 8 


(2 R) Pleading in an Action i againſt a common on Carrier, 3 


A to the declaration in an action againſt a common carrier. and 
pleas thereto, vide Achion on the Cafe yo Negligence, E 25 3: 4¹ 


(2 8) Proceeding in Actions upon ſeveral Sense jo, 


WHEN an action lies upon a ſtatute or not, vide Aftion my 
Statute (A 1.—-ÞB). 
Hoy it be ſued by gui un, le. or the party grieved, wide 
Action upon Statute (EF). 

When the ſtatute ſhall be recited or not, and how,» vide Adi upon 
Statute (G=H=D. | 4 32 


(28 1.) Upon the Statute of Winton 13 Ea. 1. of Hue 9 


If an action be commenced upon the ſtatute of hue and cry, 13 Ed. 1. 
the plaintiff muſt take out his original. Vide Hundred, (C 1, Sc.), 
And the ſuit in B. R., as well as in C. B., muſt be commenced by 
original; for the inhabitants of a hundred cannot be in the vi 
of the mar, R. 3 Keb. 126. Vide 2 Sand. 375. T 2 
And original vſually recites the ſtatute. 2 a ee 
Ent. 99, 2 Sand. 374. 4 Med. 296, Eh 
The original ſhallbe led forty days (in — ie is by miſtake 
ſaid, half a year) aſter the robbery, otherwiſe it is error. R. 2 Leo. I 


Vide po po (2.8. 8 4.) 
| the hundred js not liable, if the robber be taken this 
40 Sorry after the robbery was committed, Doug, 764. at hort 
And within a year; after the robbery. N. 1 Brawl. 'F56, | 
And the day on which = . was committed is to be 70 

cluded in the Dong. 46 

» tay of th rb be miſtaken, ie may be amended, 

R. 1 T 

"16 ereral are tobhbd together, hey cannot join in an aQion againſt | 
the hundred, ee where they are joint owners of the moneß 


ſtolen. R. 379: 4: 4. 2 £40. 12. 0 
[lt i ets + ALPS al «Qtion. Merrick v. "my 


H. 11 C. 2 BR. $7: 20's wo 
R | | Fr (# 9 20 


(Big) Drelardetm muff 


— 


Mill, 26. 
t the action. R. 2 Vent. 215. Vide Action upon Statute (I. 
of houſes. ''2 Vent. 215. 


che exact words of the ſtatute, it is ſuthcient. Vide Aion upon 


| ſtatute of i inton, are miſtaken. R. 3 Lev. __ 


. ſulficient. K. 2 Leo. 175. Ow. 7. 


fro cw eee R. 2 Vent. 21 5. 


of Winton, (r the 28 Ed. 3. 11. is only a confirmation thereof,) | 


highway. 


bab e 
— the inhabitants the Indus 
J The declaration muſt de againſt the. N. of m 


For, pom, 205 b name, and all are not named it is bad. 
K. 2 Keb. 126. Adm. cont. Bend. pl. 157. 
Declaration nnn large. Per Rus 654. 


Declaration need not recite more of the ſtatute than is pertinent 


And therefore may omit the my of the act en th — 


(2 8 3) Decide the ny Ao if it xecites the ſeoſe, the! not 


Statute 0) 
As, if it is, quod RYE) pro. malefafloribus, where the ſtatute . 


6840 210 ſhew the time of the robtery.] The Fs Fonts moſt 

the time when the robbery was committed, whereby it may ap- 

* 2 the action was commenced after forty days lance the robbery. 
2 12. 

And the forty days for taking the thieves are limited by the ſtatute 


and: therefore they who ſay that half a year was e by he 
(28 5. ) And that it was within the hundred, Ke. 1 So, the 40 
tion muſt ſhew the robbery to be within the hundred, and upon the 
But e the pariſh be miſtaken, if it be within the hundred, it is 


And if the pariſh be not alleged within the bundred, It is good 
Ae venlih. K. 3 Med. 258. 
Sog if it does not appear that the robbery was in the highwa it | 


' ſhall be aided after verdict. R. 3 Med. "a Sho. 60. R. 1 Med. 


221. Carth. 71. Vide Hundred, (C 2—4.) 


80, if it does not appear that the robbery u e = 2 
3 Mod. 258.  Carth, rt bi 


8 6) My allege vath before. a . n 1 
tion 2 — . — o pet], peace, purſuant 7 
to the „f. 27 2 13. that he did not know the robbers. Gor. for the 1 


declaration need not ſhew it. Sal. 614. Vide. Hundred, (C 3.) 
[It is not 2252 7 to aver _ 2 uſtice was ſuch at the time. 
Merrick v. Qſulflon, I. 11 G. 2. 409. Aud. 116. ],. 
If the robbery was by four, 8 pi. he did not know. them, is not | 
fufficĩent, without, ſaying. oe corum ail. Pre. Gove F. ys 21, = 
Dub. 3 Lev. 328+:442 Cee ers „e 9 


4870, fad moth] Spes deci wal ug hb. pin = 


gave notice of the robbery. 


lu is not * to aver that et * 
bone, 


* 


„ 


j 4 * * 
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that he was ſuch at the time. Merrick: Qi, oy 
2 K. Al 40g. nds. 115] e 


28 8.) And property of the yoods So, the are wo leg 
on the N has the property 4 the goods ſtolen. 92 
If a ſervant; be robbed of his maſter's m"— may declare 4 | 
pecun. ipfius querent. propr. R. 4 Med. 303. R. 2 Les. 6. 
9 if — plaintiff declares de pecun. in cuſtodia "ipþus- querent, | 
without ſaying de pecun. querent. propr. it is bad. N. 2 Sand, 4. 219: 
But where the plaintiff. declares that he was robbed de boms ipfus 
querent. propriis, and of other goods in cu/fodia querent, on demurrer | 
to 3 whole declaration, the plaintiff ſhall have judgment ſor ſo 
much as is well alleged, and ſhall be ae n for * W 
K. 2 Sand. 379. Vide ante, (C 32.) 1 


(2 89.) And particulars of them.) 80, hep plain meld; name 
the goods ſtolen in his declaration particularly; for it is not ſuf. 
_ " ſay, quod diverſa bona ceperuut. R. 2 Sand. 379 Fide antes 

21 
But he need not in the writ, if he paricubarſe them in his keel 
ration. 2 Sand. 379. 
; 5 as much 7 as in trover, Ke. 1 is ſufcient. 2 2 Gard. 


(28 to.) Muft conclude e BENE Ratuti,) Wa mu 
conclude contra formam flatuti, for contra formam flatutorum is had, tlie 
action e founded upon the /. int. 13 Ed. 1. only, and not on 
the he 27:1 Y. N. Tel. 116. * I Fans 235. _ n 


1 


8 11.) Pla. To: an 1 inst an noted the defendant 
may ſuffer judgment by confeſſion, or non ſum-informatus.'. 
r, the defendants may plead, nat gvilty... * Ent. 211. 4 4. 


„Se an they Pini that the iaivtit did bees 0 10 
| give 5 of « be robbery. Co, Ent. 350. 4. Bends pb. E 


158, 


- But Serb, cont, for the plaintiff need not make: bus but by 

the. 24 Hl. 13. he ought to give notige to the next will, or or hamlet, 

and this ſhall be proved on net guiliy. Vide Hundred, (C a. 4 

| So, they oy geen that they took one of the robbers on freſh ſuit. : 

3 Ferre 518. ide Hundred, (C 4. . r rs . 
But it a plea ſor che hundred, that they made freſh Gi hey 

| did got take any oi the robbers. X. Dy, r D $9471 "38 

4 (88113)\Venite ait. If the "defendants lens after iu, 2 

venire facias ſhall be awarded to the next hundred. Theſc- Br. 144+”. 


| % 2 E As to judgment againſt the hundred, vide 


18 for — the inhabitants of the = 
SOR : | | 1 r | 


* 


4 
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dred ey fue for coſts by debt or ſcire eder on the judgment ; for 
thoꝰ no corporation, they may have an action quoad hoc. R o& wo] 

Or, if the plaintiff be ip execution for the 4 and ae * 
may have an action againſt the ſheriff for the eſcape. Bid. 

{If the record is ſaid to be taken before the_/econdary to the chief 
clerk, it is well; and the court will take notice without averment, 
that he was then officer. Merrick v. Offulfton, M. 11 G. 2. B. R. H. 
409. Andr. 115. J 


(28 14.) Upon the &. : (or 2 & 3) E4 6. 13. for Tithes. 


90 8 14.) By whom it lies.] Action of debt les on the Ft. 2 (or 2 
& 3) Ed. 6. 13. for the treble value for not ſetting out his predial 


kr. 2 Infl. 650.612. R. Cro. El. 608. 613. 621. R. Mo. 710. 


But it muſt be by the party alone, and not by gui tand Ke. R. 
Mo. 911. Cre. El. 62 1. Semb. Sau. 63. 

And may be by the rector, or by the ſarmer of the rector, 
R. 2 Cre. 30. Me, 915 

And may be by an executor for not ſetting out tithes in bis teſta- 
tor's time. 

So, it lies by the huſband alone, ſeiſed in right of his wife, for 
tithes ariſing after his marriage. Cont. Ney, 136. 

Or, huſband and wife may join. R. Ney, 136. Adm. Me. 912. 
So, it lies by a farmer of two parts of a rectory by one title, and of 
the third part by another title; for he declares as ſarmer, and need 
not mention the title. R. Yeh. 63. Mo: 915. 2 Cre. 68. 1 * $6. 
5 by two farmers of the ſame rectory. 2 * 70. Mo. 91 6. 

But two, who claim by ſeveral titles, cannot join in debt upon this 
ftatute. K. Yel. 63. 1 Brownl. 86: 

As, if one claim two parts, and the other the third part of de 
fame rectory. RK. Tel. 63. 

[If A. execute a leaſe of tithes to B. on a day ſubſequent to their 
| ſeverance, but previous to their being carried away by the land-holder, 
B. cannot maintain an action on this ſtatute, as the right to the tithe 
veſted in A. immediately on a ſeverance. Wyburd v. Tuck, C. P. T. 


5 39 Geo. 3 ; 1 Bof. & Pull. Rep. 458.] 


| [Evidence that the pariſhioners have treated with the prietor for 
2 compoſition, is not alone ſufficient to eſtabliſh, his poſſeſhon of the 
tithes in an action on this ſtatute. Bid.] 
| [Ruere. Whether, if one only of two joint - tenants execute an 
albgnment of a leaſe of tythes, the perſon claimin 47 that leaſe 
can ep an action for not ſetting them out? 


(2 28 1 ) Againſt whom. Debt lies on the f. 2 76g & 2) E⁴ 6, 
13. 4 two joint tenants, who occupy together. R. Hit tas. 
Or, againſt one joint · tenant, or tenant in common, only, if he 
occupies. the whole. bid. 

But it does not lic againſt ſeveral tenants for their ſcyeral tithes, 


EY 


(28 16.) Declaration.) The int in didnt n word of 
- recite the ſtatute. Per Rul. 1654, Mills, 21. Per Holt, Sho. Ws 
| ae eee parhament, 4 Nev. 4 6. 


\ 
— 


* 
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Chen the liament began 1 d. 6. and fo was prorogued till 3 Nov. 
2 Ad. 6. yoo ſhall be allowed, for there are ſeveral  procedents ſo. 
R. Tel. 127. Kn 
And if it be recited Fedex rector. * 2 proprietar.. 

where the ſtatute ſays, other owner, proprietor, &c. ſo owner is omitted, 
it is not material. R. 2 Cro. 362. 
The plaintiff, in his declaration, need not new any title 3 for it 
is ſufficient to ſay quod cum fit rector, &c. or firmar. et propriety. 
decimarum, &c. R. 2 Bul. 66, 2 Ore. 319. R. 2 Gro. 362. 437. 
R. 2 Bul. 228. D. Tel. 63. 1 Brown. 86. | 
And, if he ſhews a grant to himſelf, he need not ſay, it was by 
_ tho' tithes canuot be granted without deed. R. 2 Zul. 228. 
1 Kal. 13. 7 8 

So, i 7 1 by leaſe under the king's patente, he need not 

ſhew the patent. | 

So, it is ſufficient-that the plaintiff alleges himſelf Srefriaths; with 

out ſayi confunfim, or in common. IG 
_ —- : 2 that he is proprietar. decimarum et 60 atrar. in D. 
without ſaying which in certain. R. H. 7 Car. Rot. 587. in B. R. 
So, it is ſufficient, if he ſays that he is rector of A. and ration? 
inde ought to have tithes out of the pariſh of H. which is another 
parith, R. Hard. 173. 
The plaintiff in his declaration uſually alleges'that the plaintiff i: 
proprietar. &c. that the defendant occupied lands within the pariſh, 
and ſowed them, and reaped and carried away his grain, without ſet- 
ting out the tithes or agreement with the rector, &c. for them. 8 
So, if he claims as rector, Cc. he muſt allege the tithes taken to 
belong to the ny. R. Fon. 322. 
But the non-payment of the treble value is the gif of the Ales, 
and the poſſeſſion, and the whole declaration precedent is but in- 
ducement; and therefore, if it be alleged as recital, the declaration is 
good. R. 2 Cre. 362. | 

So, the declaration is ſufficient z tho” it does not ſhew that the de- 

fendants occupy jointly or in common. 

Tho” it does not ſhew the kinds of grain ſown: R. 2 Cro- 438: 

Nor, by whom it was ſown. R. 2 Cro. 362. | 

Or, if it alleges the time of the ſeverance before the fowing. 

Or, more than a year after; for it is poſſible. R. 2 Cro. 362. 

So, if it does not allege the time of ſeverance, but ſays, that 30 — 

fic inde poſſeſſionat. meſſuit ; for it ſhall be intended that he ſevered 
ſame day on which the poſſeſſion is alleged. Bid. 
85% if -_ day of feyerance be coupled with the remoral of the 
grin i 
> Owl the term was expired before the day alleged of the removal, 
« 2. Uro. 324. 
So, if the quantity of the land ſown, and the r ſevered wa 
vary: as, if he ſays guat quidem 30 acr. for 40, the word thi | 
be rejected as ſurplulage. 1 Sid. 135- 
So, if the declaration does not ſay that the defendant did not 
_ ngree. with the plaintiff, it will be good after verdid, tho'-not upon a 
demutrer. R. Carth. 304- 
$o, is is ſufficient that the declaration demands the Gogle- value 3 


aan the jury or court. 2 Ru. n. 
3 8 


« 


vos „3 E AD E R. 


And if it adds the troble value, and it is miſtaken) it will be good | 


2\Rel. $ Fo 
The plaintiff muſt allege i in his declaration what brings the party 


within the ſtatute, and therefore he muſt allege him to be the ſobje 
of the king that now is. | 

If he recites the ſlatute, and fays, that he is fubditus dicti domini 
yegio, it is bad; for this refers to. Ed. 6. Per three *. 2 a 325. 
3 

He muſt allege a venue, where the tithes are alleged to be 
— away without ſeverance; for this is the gi * of the action. X. 

1.127. 

So, it is ſufficient if he alleges the value of the -tithes to be 117 
E be aftio accrevit ad habendum pro triplici valore 221. The miſcaſting 
Is mo prejudice. R. 2 Cre. 499. Vide ante, (C 84.) 

So, if he alleges that the defendant is occupier, it is ſufficient, tho' 
he does not ſay that he is a ſubject; for it implies as much. R. 

Hard. 173. Vide ſupra. . | 
So, if there are two plaintiffs, and they allege that the defendant 
did not agree with them, it is ſufficient, _—_ ſaying vel eorum alters, 
for itis implied. R. 2 Cre. 70. | 
Ta declaration, ſtating that tithes were within forty years next 

before the ſtatute paid, &c. was ordered to be amended, and the 

word payable to be inſerted in it. g v. Clarke, C. P. M. 


Lern e e 


(2 817.) Pha.) To debt upon the . 2 5 283) Ed. 6. 13. the 
"defendant may plead, nil debet. R. Hob. 218. Cro. El. 608. 

Or may plead, not guiliy. R. Mo. 914. 302. R. Cro. El. 621. 

[Not guilty, pleaded to an action of debt on a penal ſtatute, is not 
ſuch a nullity as warrants judgment to be ſigned for want of! a plea. 
Coppen v. Carter, B. R. M. 27 Geo. 3. 1 T. K. 462.] f 

[Whether not guilty _ * be pleaded to an action of debt on 2 
penal ſtatute? Quere. * | 

So, an agreement Grp: the plaintiff for his tithes for three years, 
tho' it be not by deed ; for it will be good between the parties, and 
ſhall be a bar by wn ſtatute, tho! it does not paſs the right of the 
tithes. R. Ray | 

But a plea, 2 . the tithes were ſet ak the owner of the foil 
took them damage fea/ant, is not good; if it n not ſhe vy ee 
they remained on the land. Latch, 8. 


(2 8 18.) Action upon the fat. 1 K. 3. * for wines of a Felon's 
Goods before Conviction. 
If action be upon the Pf. 1 R. 3. 3. for taking the 1564. of ove 
accuſed of felony before conviction, the plaintiff — recite the 
ſtatute, and ſhew the breach. Lut. _ EE 


(2 8.19.) Upon the at. 1 & 2/Ph. M. 12. fort 4. for driring | 
9 | fn three Miles, &c. y 


If aQtion ob upon the „f. 1 U 2 Ph. & M. 12. for big diſtreſs 
out. , the hundred, &c. above three hs the defendant may Pleads 


and Co. Ent. 44+ 2 7 
3 1 That 


PLEADER Os 
| Thatthe taking was by capiar in withernam. Co. Ent. 44. A 


(2 8 20,) Upon the fat. 8: H. 6. 9- es forcible Eagy, 


lit action be upon the f. 8 H. 6. 9. for a forcible entry, or Ges 
tainer, the plaintiff i in his declaration myſt recite the ſtatute. Tut. 
1548. Co. Ent. 44. ö. 315. b. © Vide Action upon Statute (G). 
o this action the defendant may plead, not 3 Cl. 1 * 
on eff ingreſſus contra formam Aatuti. Co. Bit 46. a. 
Non expulit nec diſſeifeuit querentem. {ag 


(28 21) Upon the Stat. E H. 6.8. for le Vnder-ſheriff two | 


ears together. 


If an action be upon the „. 23 H. 6. 8. for ung the office. of vn⸗ 
Aer years together, the plaintiff muſt recite the ſtatute and 
the offence. Lut. 193. Lev. Ent. 135. 

He need not aver that the ſheriff had no eſtate of abet in abe 


office. Semb. Lut. 197. 


(28 22.) Upon the Star. 21 H. 8. 1 3. 2 0" a Spiritual ra. 


(28 22.) For taking a Farm.) If an action be upon the ,. 21 H. 
8. 13. againſt a ſpiritual perſon for taking a farm, the plaintiff muſt 
recite the ſtatute. Lit. 135. Cont. Bro. Action fur Statute 4. ow 
Action upon Statute (G). 

To this the defendant may plead not guilty. Tor 

That, not having glebe, he wok it for ſuſtentation of his family, | 


LI. 138. 


uod non tenuit ad firmam contra formam flatuti. Sav. 32. 
And upon the laſt plea, he may give in evidence that it was for the 


| ſuſtentation of his family. Per two J. Baldwin, cont. Bro. Aden 
for Statute 3. Sav. 32. | 


(2 8 23.) For non-reſidence. If an action be upon the ,. 21 H. 8. 
13. for non- reſidence, it is uſual to recite the ſtatute. Rob. Ent. 414: 
Lut. 138. | ; 


(2 8 24,) 1 5 the Stat. 33 H. 8. g. for uſing nl 9 * 


If an action is brought upon the /. 33 H. 8. 9. for uſing un- 
lav ful games, the plaintiff may recite the ſtatute and ſhew a breach, 


Aut. 133. 
To this action the defendant may plead gud non coftodivit aun 


lnſorum, Ke. Lut. 134. 


2 85 J Upon the Stat. 13 R. 2 & 2 H. 4. 11. for ſui in the 
0 Tantal for a Matter not ſuper altum Mare. by | 


If an action be upon the ff. 13 R. 2. f. 15 R. 2.3. 2 H. 4. 11. 
for ſuing in the admiralty for a thing not done /uper altum mare, it wuſt 
be by gur tam, &c. EY 159. 6. Vide Actian upon Statute, (B 1. c.) 
The plaintiff in his declaration muſt ſurmiſe the effect of the libel, 
and ſuggeſt that the matter aroſe infra corpus com. and not, ſuper altum 
7 Pp 1 E b, 


* 1 


\ 


1 PLEADER. 2 


And i in actions upon theſe ſtatutes, we party ſhall reedvertpbble | 
damages, and the king 10/. Dy. 159. 5 

And the coſts as well as the damages ſhall be doubled.” Dy. 159-1 3. 
2 * 1. Sc.) | 


(28 26.) — 5 thi Stat. 5 Bl. 14. for Forgery. 


If an action be upon the fl. 5 Ml. be for MES he muſt reeite | 
the ſtatute and the offence. Lut. 191. 


7 


(2897 ) Upon the Stat. 8 E. 2. for ſuing in another's Name, with- | 
out his Confent. 


| If an action be upon the Ag. 8 El. 2. for ſuing i in another's name 
without his conſent, the platntiff muſt recite the COR; and ſhew 

the offence. Lat. 166. 

And it well lies, tho” chere be no conviction before, for the proof 
may be in the ſame action. R. 2 Cre. 188. 

But an attorney is out of the ſtatute. Semb. Lut. 169. 

So, it does not lie for a ſuit in C. B. for it is not mentioned i in the 


ſtatute- R. Lut. 169. 


428 28. ) Upen the Stat, 2 25 Car. E > for not hn ch Tel. ; 


If an action or information be upon the ,. 25 Car. 2. 2. for not 
taking the teſt, the plaintiff muſt expreſsly allege that the defendant 
was admitted to the office at ſuch a time, and that he did not take the 
oaths, c. at ſuch a time; for it is not ſufficient to ſay, that he was 

an officer, and never took the oaths, Lut. 162. 

So, he muſt demand the penalty by expreſs words, per yd act 
accrevit ad habendum, & c. Dub. Lut. 163. 

. * Muſt ſhew a conviction prior to an action or information for the 
500/. penalty. Semb. Lut. 163. it was not ſhewn Clift.. lag. but it 
was in Sir Edward Hale's Caſe, Clift. 133, 4 

' So, he muſt expreſsly aver that the defendant exerciſcd the office 
after the time limited for taking the oaths. Lut. 163. 

So, he _ recite the oath dne conformable to the ſtatute. 


X. 2 74. 8 
dd de fan fame law ſhall be in an information for not taking the 
W Clift. Ent. 392, 393. | 
To this action, or information, the 8 may plead that he 
took the oaths purſuant to the ſtatute. Lut. 161. 
I the defendant pleads that he touk the oaths, he muſt conclude 
Prout patet per recordum Semb. Lut. 163. 
He muſt ſhew that he was admitted to the office when he took 


them. Lat. 163. 
So, if a man negleQs taking the oaths, ec. after admiſſion to an 


office, he will be an officer from the time of his admiſſion till three- 


months expire. 8 Jos 2 q 
And after neg may maintain an action again a ſtranger for 
the profits of the office received —_— that time. R. Laut. 910. 


48 29.) Upon the Star, 2 K * AM. 5. for Recour of a Diſtreſs 
Wan 8 * e. 


| che plaintiff maſt ſhew the demiſe, diſtreſs for rent arear, and TR 


.21 
"He Ae new the whole ſubſtance of the teaſe; © Sem. Med. Ca. 


ye oY if he ſays that he was ſeiſed i in fee and leaſed, be ut; prove 1 
ſeilin in fee. R. Mod. Ca. 215. | 

But he need not ſay that notice was given ; for it is nothing to the 
defendant, tho? neceflaty to the owner. R. Lut. 214. 

Nor, that the corn diſtrained was threſhed, or unthreſhed. Bid. 

He need not ſnew a thing collateral to the leaſe 3 as, that * gare a 
quarter's warning. Per Helt, Mod. Ca. 215. 


(2 8 30.) Upon the Stat. 4 U 5 W. & N 8. for apprehending Kg 
waymen. 

If an ation is brought upon the f. 4 & 5 V. M. g. againſt 

the ſheriff for non-payment of the allowance for . gh- 


waymen, &c. the plaintiff muſt recite the ſtatute and every thin ag that 
entitles him to the allowance within the ſtature. Clif. vane; | 


(2 T) Pleading in Account. 


1 to proceſs, declaration, pleas and other proceedings in e 
vide Account, (E 1, r.) 

In account there are two judgments; ; the firſt judgment i is quod de- 
fendant computet. | 

=_ 3 judgment a capias ad computendum lies. 1 Brown. 

24 r. ud. 1 

If non eft inventus be returned thereon, an exigent | Did. 

But if he be taken on the capias, he ſhall be bailed. 1 > Brood 24. 
tho' ex rigore he ought to account in priſon. Vide Accompt, L 18.) 

— Bail, (G 2.) 
As to the writ, declaration, pleas, judgment, c. i in annuity, vide 
- Annuity (D=E—F—G—H). 

As to the writ, count, pleas and other b in appeal, vide 
Appeal, (G 1, Ce.) 
9 = 1 plaint and other proceedings in aſliſe, vide Afiſe, g 

3 Ce 
As to the pleadings i in attaint, vie Aitaint, (C 1, Ge.) 
As to proceedings i in audita querela, vide Audita Duerela, (E I, we. \ 


(2 V) Pleading in Covenant. 
(2 VI.) Proceſs. 


c A Vrit of covenant ſhall be ſued in B. R. or C. XR 


| covenant may be ſued b Rr he rey INE 
F.N.B. 145. E. Reg. 166. 


Or, by jufticer. Reg. 167. 


If it be ued b aint in the con it he remored into C:B. 
by recordare. F. . 145. E e 


So, in the hundr L 
1. 145.2 undred, ie may be removed by a ad coriem. F. 


0. it be ſued by juflcey is may be removed by per Kr. 166, | | 


os PLEADER 
The proceſs jo covenant. in C. H. by the common law was fi 


And now, by the ,. 23 H. 8. na Uſe OY as in is; and 


therefore an outlawxy- 


Fg 


(2 V 2. ) Declaration. 


covenant was made. F. N. B. 146, E. Vide Aden, (N 6.) 
The declaration ought to be founded upon a deed: for covenant 


does not lie without deed, except by the cuſtom of Londen. Vide 


Covenant, (A 1.) | 
And therefore, if the declaration be, quod cum ber ſcript. "tic, 
c. convenit, without ſaying, Jas. 5 Ra is bad. X. Cre. EF 511. 


| Vide pelt. (2 W g.—2 W 14s) 


So, if the declaration be by an afbgnee of a ebenes, 8 muſt 5 | 


der an aft gment by deed. R. 3 Lev. 155. Vide poſt. (2 W 14.) 
2 ie ſhews an attornment by t the lee, it is not ſupplied. 
155. 
* ut per \feriptum ſuum Jaflum apud, Kb. s ſuſſcient ; for this im- 
ports that by was ſealed and executed, cherte it cannot be factum 
> Semb. Cro. El. 571. 
Contra, per ſcriptum ſuum fudum apud W. conceſſt, &c. is not ſuffi- 


cient, for factum here does not ſignify a deed, but is an adjectiye. Nor 


is this helped by oyer, tho? it appears to be ſealed. Her tatam curiam. 
Moore v. Jones, M. 2 G. 2. Str. 814. Ld. Raym. 1536. 
So, per indenturam cujus alteram partem figillo of the defendant, 
. omitting /igillaz., will be aided by plea or verdict, R. 1 Sal. 141. 
So, in covenant by an aſſignee, he need not ſhew the deed of 
. alignment, where the thing be aſſigned without deed, tho' che 
covenant ought to be by deed. » Cro. El. 373. _ 
If a man covenants with A. Who was agent for B. to pay, &c. B. 
ſhall not have covenant. Dub. 2 Mod. Ca. 116. 
In an action of covenant by huſband of tenant in fee, he muſt de- 
clare on a ſeiſin © in fee in himſelf and his wife in right of his wife. 
H he ſtate that he is ſeiſed © in his demeſne as of free hold in right of 
his wife,” it will be bad on ſpecial denamreer. N v. Rane, 


. E. H. 20 Geo. 3. Dorgli. 329.] 
If a covenant be with ſeveral, and it appears by the deed, or by 


the count, that their intereſt is joint, all muſt jgin in the declaration. 


R. Skin. 401. Jide Obligation (F). 
S8o, when it appears that their intereſt is joint, they muſt join ; tho' 
the defendant covenants with them et eorum guuliber. R. 5 Co. 9 „ 
3. Le. 161. R. 1 Sand. 155. Sho. 8. 
Or, covenants with them conjunctim et diviſim. D. Mo. 849. 
Pas ſeveral covenant with ſeveral guilibet per ſe cum altere et alteris 
27 Five. R. 1 Sand. 155. 
the intereſt and covenant of the covenantorg 'be Joints: th 
ation muſt be againſt all. 
80, on a demiſe by A. and B., corenant muſt be.; againſt both vj 
a & covenant in law, if it aſſigns the ers that a CT. was ſei 
K. 1 Sal. 137.1 
Oth 
7 leſſors only, R. Garth. 98. 


Where th: covenant is ** and ſeveral, in an action againſt a 
only. 


* 


The declaration in covenant ſhall be laid in the 1 where the | 


Garth. 95. 
ain the breach be ofa covenant in wi eb 


| 
4 
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only, che breath may be /aGigned in che, wegle®t.of both. Lily 
Hedges, T. mY G. Str. 553] | 
But if the intereſt; of the covenantees be ſereral, and the oovenant 
be with them et eorum guolibet, every one may ſue ſeverally in reſpect 
ol his ſeveral intereſt. K. 5 Co. 19. 4. Mo. 849 · R. cout. 2 Les 47- 

So, if the covenant be mutual between them, 4 corum guemlil * 

2 Lev. BD 

80, i FL the intereſt is ſeveral, each muſt ſee feverally ; the! i * i. Bid, 
that it war agreed between the parties, and there are ſereral on che 
covenanting part. R. 3 Mod. 263. 7 

[If one named in the indenture does not execute, he muſt be. EX 
cluded by an averment; or they may join. in whe. action. Vernon v. 
Feffreys, M. 14 G. 2. Str. 1146:], 

Soy if ſeveral conwveniunt ſeparatim to do ſuch atbing, tho' hep join 
in the covenant, yet by the word ſeparatim they may be ſued ſeverally; 
for it is the ſeveral am of e K. 5 Go. 23. 4. Gro, El. 408. 
( 470.) 546. | 
1 3 the ſeal of one of the. covenantors is broken off, the deed 
ſhall be void only as to him; ſor it is, as it were, the ſeremi dend of 
each of them. 5 Co. 23.a. Vide Fait, (F 2.) 

So, if ſeveral centenary, þro fe et gerber. corum. Per thre 5. Hol 
cont. 1 Sal. 333. 
So, if ſeveral - POLL er covenant lies wick one for A ſeveral 

breach by him. 1 Sal. 138. 

If A. and B. covenant to collect the rents of C. apd D., and chat 
they and each of them will pay a moiety to each of them, A. alone 
ſhall have covenant againſt C. alone, and aſſign breach, that he or * 
did not pay him a moiety... R. 2 Mod. Ca. 166. | 

A declaration in covenant muſt recite the deed in which the cove- 
nant is contaitied ; 2s, if it be in an indenture of feoffment., | 

Or, in an indenture of bargain and ſale. Lut. 284. 

Or, in an indenture of covenant to ſtand ſeiſed. Lut, 287. 

In an indenture of demiſe. Lut. 298. 3c8. | 

So, he muſt ſhew the original-deed, and not a counterpart. N. 
Ney, 53. Vide aute, (O 3.) ä 

But, it is ſufficient to ſay, quod cum teflat. ak. by ſuch an inden- 
ture, without a direQ-afhirmation, that by ſuch indenture canuen. R. = 
Cre. Ei. 195. KR. 2 Cro. 383. R. 2 Cre. 537. for this in'covenant is 
only inducement, X. Cro. Car. 188. Ad. 2 Leo. 7. 2 Jen. . 
Vide ante, (E 

Or, gain ſcript. per quad i lat. exiſt, R. 1 Sid. 3786. 

„it is ſuſſicient to recite the deed according to the 
in 1 law; tho' different from the words. R. 2 Rol. 249. 4. 20. 

And that is the ſafeſt way, as it may en objections ariſing from 
variance, Fide Doug. 667.] 

3o, it is ſufficient to recxe ſo much of the deed as contains the co- 
venant. R. 1 Leu. 88. Per Rule, 1654. Mille, 2. | 

[And it is not only ſuſſicient, but if the declaration contain more 
than i is ſufficient to maintain the plaintiff's action, che court will refer 
it to the maſter to ſtrike it out with coſts, and will animad vert on abr | 
Amer, of the declaration. Cowp. 665. 727. Doug. 667. J. 

"PT it is a condition or proviſo which goes in Geleaſance 31 * 

the 


1 


861 rA 


684. 1 T. R. 638.] 


So, it is ſufficient to ſhew am aſſignment to the phkintis, tho be 


does not name himſelf aſſign ee. R. 2 Cre. 240. 


80, a recital in the ba. of the deed does not prejudice, tho? hey 


are uncertain, &c.; as, that he denriſed mefuagium frve enam] K. 


Cro. Car. 188. 
So, in covenant by the huſband alone, te/far. exift. god buſband and 


-wife demiſed is well Sal. 515. 


. So, a miſtake in the recital of an immaterial thing is no prejudice. 


The plaintiff need not fet out a title, when he declares on . ee 


demiſe, Meberry v.Walby, M. 6 G. Str. 229.) 
So, it is ſufficient to ay that he demiſed by indenture, i in which 


- the defendatit covenanted;, without ſhewing how he was REG to 


make a demiſe. R. Cart. 32. 

So, if he ſays in placito convention, frac. it is as well as de Placits 
_ teneat convention, R. 2 Fon. 229. Hard. 178. 

80, if it be ſaid that the plaintiff covenanted with the defendant, 


where it ſhould have been, the defendant with the plaintiff, it will de 


* after verdict. R. 1 Sid. 4 49. 
3 quod predi?. Thomas Chapman, where the furname i is miſtaken; 
1 re edict Thomas is ſufficient. - R. Cro. El. 697. 
"© 1 in covenant ought to aſſigu a good breach. Pide ante, 
: 4 Cs 
: The — ought to be co-extenſive with the i import and effect of 
| the: covenant. Vide ante, (C 47.) 
I it affigns for breach diſturbance, Sc. by a ſtranger, it muſt 
Gow that it was lawful, and how. Vide ante, (C 49 
If the covenant be in the disjunCtive, the breach 5 — 5 that he 
has not performed the one or the other. Vide ante, (C 45.) 
The breach muſt be aſſigned to have been before the ation brought, 
x Sid. 307. Vide Action (E). 
In covenant ſeveral breaches may be aſligned. 2 Sand. 380. Win. 


Ent. 147. -x Sal. 138. | 
So, by the /. 8 & 9 N. z. 11. in debt on bond or penal fam for 


rmance of covenants in an indenture, &c. plaintiff may aſſign as 
many breaches as he pleaſes : but, before, it was double. Dy. 295.6, 
And if he aſſigns two breaches, he 52, mg ſay that he does it 575 
cundum for mam flatuti. Per C. B. P. Acc. per Cur. ibid. 
io Geo. Walker v. Priefiley, (Com. 376.) 


rs ſtatute is compul ory on the plaintiff; and he cannot enter 
t for the whole * on a judgment by default, as he 


— ve done at common-law. Roles v. Roſewvell, B. K. H. 34 Ge. 3. 
mig R. 538. Hardy v. Bern, C1 T. R. 636.1 


[After cyer of the condition, and non eff fafum pleaded to debt on 
bend, on which iſſue is joined and notice of trial given, the plaintiſf 


may enter 2 ſuggeſtion on the roll, and aſſign breaches purſuant to 
che ſtatute ; but it is irregular to deliver ſuch ſecond iflue without 3 


fummons-and-judge's order. Etherſey v. Jager; B. K. E. 39 G. J. 


T. R. 255. id: Infra, (2 V 17.) 
[The — will "ah latisfaction to be entred on the We in an 


den on a bond 9 on the dofcadant's paying the i 


% 


chis will come from the other fide. R. 1 Lev. 88: 6b. 2h 


„„ nee 6 
ofthe bond, and the coſts of the adden. Wilde v. Clarkſon; l. R. . 


35 Gee. 3. 6 T. R. 30 1] 
But, i i is ſufficient, tho it is not a direct averment, ir in fao Ar, 
Ec. but 5 licet i ** e perform. omnia ex parte ſua, and the fcfendant 


entred, Se. 383. Fide ante, (C 77.) 
It is Mech, "if the breach be aſſigned 1 in the words of the cover 


| nant. Vide ante, (C 45.) 


in words equivalent to the ſenſe and intent of the coremant, : 


Vide ante, (C 46.) 


And, if the plaintiff ande more chan by the covenant appears to 


be due, it is not bad. R. 2 Lev. 57. 


So, if he demands leſs without ſhewing the reſidue to be ſatisfied, 7 


it is not bad upon a general demurrer. R. 2 Lev. 57. Vide — 


(C 84.) FH. (2 W 7.) 
Otherwiſe, upon a ſpecial demurrer. Sem. 2 Low 57. 


If the plaintiff does not conclude his breach, « Seer canuen- 


Jian. , it is not bad. E. upon a ſpecial demurrer. 2 Fon, 229. 


Or, ſays infregit conventionem, where he aſſigns breaches upon feve- 


ral covenants. R. 2 Med. 311. 


© So, he ought not to repeat the covenant in the concluſion. Per 


Rule, 1654. Mills, 27. 


In debt upon bond for performance of covenants, the breach ſhall | 


be aſſigned in the replication. Vide ante, (F 14.) 

Where the covenant is to be performed upon a condition or con- 
 Gderation, or other thing previous, the declaration muſt aver perform- 

ance. Vide ante, (C 51, Sc.) 


But in covenant nothing can be —_ or averred, which varies | 


the caſe, as it appears upon the deed 1 Sal. 197. 
[Since the ſtatute o Anne, c. 16. f g. attornment deat not be 


 averred in a decfaration of covenant * rent bx an aſſignee. Fe F 


Doug. 283.] | 
(2 Vz.) Demurrer to che Declaration. 5 


If the declaration does not ſhew ſufficient cauſe for the paint 


to maintain his action, the defendant may demur to the declaration : 


20 if the plaintiff is not entitled to corenant againſt the defendant. 


2 Sand. 164. 
As, if the aQion be brought againſt the aſſighee of a leaſe aſbgned 
after covenant broken by the leſſee. 1 BY, 3 —_— 


Uf on it appears that two others debdes the plaintiffs are | 


' . 


named in the deed, tho they did not ſeal, defendant ma — ad- 


1 of it by demurrer. Vernon v. Teffereys, M. 14 Stn. 
173 14 
— to the breach aſſigned. (Go: But. 


TA 
if ſeveral breaches are aſſigned, he ma deraur to one, and 
plead to the others. 1 Sand. 108. f 


NT Leon a good breach is bad upon a genera! demurrer. 


Win. Ent. 120. 


So, if the breach is not well aſſigned, he ma demur ſpecially i for 
it will be aided i upon a general . Vid. ante, (C 4% 48.) 


If the declaration recites the indenture xecording to a conſtruction 


which 


> 1 4 


whichithe words do not import, the defendant may demand. av af 
the deed, and then demur. 2 Sand. 366. be | 
80, A it xeeites it materially variant in a reſpect, ma demur | 
for ſuch cauſe. Vin. Ent. 166. ” i | 
If debt be upon a bond for performance of covenants, and and the * 
fendant ſhows the indenture, and pleads that there were no covenants, | 
_ - the plaintiff may demand oyer, and then demur. 
So, if the defendant ſhews only part of the indenture, and pleads 
performance, the plaintiff may demand quod indentura irratuletur, 
and then demur; for, 2 ſhewing part only, he deprives the plain - 
—_ the py alligning A breach in the other part. R. 
3 bed ot 26h 
Baut if ſeveral en alligned, fas good and 4 bad, and 
the defendant demurs generally to the whole declaration, the plain - 
tiff ſhall have judgment for che part which is od. 2 Sand. 380. 
R. 2 C 557. ee. way Ts 


1 os Tow YA (2 V 4.) Plea. 
(2 V. 4.) When it Ball be after oyer. Advantage cannot be taken 


of any covenant omitted in plaintiff's declaration, on an action of 
covengut, without craving. oger.. Ball v. Squarry, Ad. 46. 2. Fort. 

4-] 
845 an action of covenant the defendant may plead after or before 
cyer of the deed; but to debt upon a bond for performance of cove- 
nants the defendant cannot 1 without her of the bond. Bre. 
_ Oger, 16. 25. Vide ante, (P 1 

And after cyer of the — po and condition the defendant ought to 
ſet out the deed mentioned in the condition under the ſeal of the 
plaintiff. - 1 Sid. 50. 97. 1 Vent. 37. R. 1 Sid. 425. | 

And if he does not, it will be bad on a ſpecial demurrer, 1 Sid. 
50. 425. 1 Sand. g. 

And if the defendant has not the deed, the court will, upon mo- 
tion, order the deed or à copy to be delivered to him by the e 
Ads. e favour. 1 Sand. 9. | 


"(2 v g. ) What pleas are bad. Non ae conventionem J To co- 
venant the deſendant᷑ cannot plead non infregit conventionem ; for it is 
too general, and two negatives, vis. ef fic non tenuit convenitionemy a 
nom nfregit, & c. do not make good iſſue. R. 1 Lev. 183. 
r Lev; 114. R. 3 Leu. 19. L2 BY. 1312. , Hodgſon v. E Indis 
Gan E. 1 20 G. 3. 8 7. K. 278.) 
| _ It hall be aided after Verdict R. x 3 1 854; 289. 
v one party covenants to „ other, party 

ching another, defendant cannot Hep, of performance on oe 
part of the plaintiff. 2 Bl. 1312. 

[So, where there are mutual and independent covenants, it 0 10 
plea, to allege a breach by the plaintiff of the 7 to be per- 
ue uy m. Coup. 56. Rer. 690. WY 387. 2 Bh, 324%] 


(2 v 6.) Nut debet, 8e.] 805 to mga the. defendant cannot 
. tho' the: W upon an indenture "Me 


0 


71145 R „„ 


15 dd bench Abdel for hon-peyimitt of ten R. apon general | 
demurrer, 3 Lev. 170. 

80, to debt en bend for performance of covenants, he cannot plead 
PT, * N for then the bond is ſingle. R. 1 Lev. 3. R. C. El. 


7% ben can plead that there i is no ſuch indenture z for he is * 
K. 4 Rel. 408. 4 


(2 V 7.) What 1 Non eſt 3 1 But to covenants the de- 

ſendant may plead in diſcharge or performance. Ls 

As, he may plead to a deed, non eff factum. | 

[And, on this plea,. the defendant, leflee in * mal not 
controvert the title of the plaintiff, his leflor, to demile, 2 Bl1152.] 

 » Within age. R. Cre. Car. 179. 

If the heir be ſued upon the father's covenant, he muſt plead » riens 

75 difcent. Tut. 290. Vide ante, (2 E 3.) 


(2 VS.) Accord.) So, he may plead accord with catiofaQtion 
made after the breach. Co. Ent. 117. 4. [LI T. R. 141. ] Vide Ac- 
cord, (A 1.) 

But accord is no plea in covenant for the payment of money. Vide 

Accord, (A 2.) 

(To covenant for 1 of rent, it is a bad plea that de- 
fendant before rent due, aſſent of leſſor, aſſigned to A. who, with 
aſſent of leſſor, entred and paid rent to lefſor. Jadureil v. Convell, M. 
10 G. 2. B. R. H. 343. | 

Nor, in an executory covenant, if it is made before. als breach, 
Vide Accord, (A 2.) : | 


 (2V 9.) Arbitrament.) . So, the defendant may plead in a e 

arbitrament made after the covenant broken. 1 
[To covenant in a deed, (made for the performance of ſeveral mat- 
fers,) the defendant cannot plead that in the deed there is a cove- 
nant, that in caſe any difference ſhould arife between the parties re- 
ſpecting any part of the agreement, it ſhould be ſettled by three ar- 
bitrators to be choſen, Oc. and that he offered to refer the matter 
in diſpate, &c. but that the plaintiff refuſed, c.; ſuch a plea being 
_—_ bad on demurrer. .T, ompſon v. Charmel, B. R. H. 39 Geo, * 
0 139. | 
How an arbitrament mal be pleaded, vide Accord, 0 1. * 


(2 V ro.) — So, the defendant ma plead math in 
bar, where OD Es thing forfeited by outlawry ; 5 | 
non- payment of rent. 1513. 

But where the breac is for not repubting; he cannot; for the da- 
mages are uncertain. K. Tut. 1513. 


| by e Releaſe.) $0, che defendant may pleat 6 w of al : 
ons, covenants, or demands. Niue peff. 02 30.) | 


80, a releaſe of Area or rp ITS in the indenture to 4 bond 
for performance of covenants. : 


80, if « covenant be with B. incomes vl ange, in an ac- 
tion 


. LEADER. 


Eur. the ant may plead» releaſe by 1. . c. 
7 411 
Thy 1 B. = made after a breach in the time of the 


nee. R. Cro. Car. 503. 

ut a releaſe by B. after an action brought by the allignee, i is no 

Bea. z for then an intereſt in the covenant is veſted in him, . Cre. 
503. 2 Rol. 411. J. 30. £ 

gy fo a releaſe of actions to the covenantor beſore breach 1 is no o plea, 

So, 2 leaſe of all covenants afcer breach i is no diſchar e of the 

bond for performance of covenants, for it was forfeited before, R. 


3 Leo. 69. | Dy. 57. 4. 
. So, where a covenant is joint and ſeveral, 2 releaſe of the action 


to one ſhall not be a bar as to the other. Dub. Sal. 574. - BY {d4. 


„420. 6 90.] 
A Aſcharge in nature of a releaſe, without deed, in ſatisfation 


of all demands, cannot be pleaded in covenant ; for covenant by deed 
muſt be diſcharged ws deed. Tos v. Pom, P;8G; 3: 2 Will. 


376] -- 


(62 V 12.) De 1 8o, the defendant may plead i in bar a de- 
feafance of the covenant. Vid: oft. (2 W 3c.) 
As, a ſubſequent covenant, which diſcharges this. Vide Defea« 


fonce. 
Or, a covenant that he will not ſue the defendant upon a former 


» * 


covenant. wk 4 An. in C. B. inter Fitzgerald and Crage, (Com. 139.) [ 
Aum. Sal. 574; © Semb, cont. Bal. 575. ( 
And in Af 2 where the defeaſance is abſolute and perpetual, 
| it amounts to a releaſe, and ſhall be a good bar. R. Sho. 46. t 
* But on a covenant by charter-party, the defendant ſhall net plead f. 
| | a breach of covenant on the other part in bar; for one may be leſs f 
| N damage than the other. R. 3 Lev. 41. * 
So, if ſeveral covenant, and the covenantee makes a collateral co- 
yenant with one that he ſhall not be ſued, this cannot be pleaded in f 
bar; for it does not amount to a diſcharge of the prior covenant ; 9 
for jt will not be to the benefit of all, but only of one. R. T. 13W.3. : 
B. F. Tracy v, Kynafton, gal. $75. (1 Ld. Raym.- 688.) Tante- . 
rald v. Cragg, (Com. 139. 5 
So, a covenant that he will not ſue for ſuch a time. R. Sal. $73) f 
So, if a covenant be to give licence n years for payment: t ON 
js no bat 3 7 . vo 
| equeſtration o onage in e or rent upon a 
| leaſe by indenture is no bar, Dal. 44. | for 
| So, if A. covenants to pay 300/.. per. ann to B, quandiy he and —— 
| his wife live . and by a ſubſequent 1 B. coyenants e in- | 
I demnify A. from the pa 4 ped of 300 J. guar 4 aud his to 
MIS: hls in 9a; ber 16 the ation iron the Bt Rods be the 
| | have his reme > hed by: covenant upon t colloore) n i 85 U 
| fued on the fir R. 2 Vent. ath - * 
S * V 13.) b lofi The FP Oey may TIP . 8 
| | formance generally, or à ſpecial e Vide pal. (2 W 5 Fa) | * 


_ 
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In covenant, or In. debt upon a bond for performance of 'covehants, 
if all the covenants are in the affirmative, the defendant may plead 
covenants performed . Co. Lit. 303. 3. R. Cys. El. 749. 
1 Lev. 303. 2 Sand. 411. Vide ante, (E 26. 

So, if fome of the covenants are negative, but they ate void in 
law, the defendant ſhall plead performance generally; ſor the court 
will take notice that the negatives are contrary to law. R. Mo. 


S * * 


856. | Te, | | 2 7 
8o, tho” to affirmative covenants negative words of the ſame import 


are added. 1 Sid. 87. IDS; | LE a 
80, in covenant to diſcharge all arrears of rent, it is a good plea 


that he left money in the plaintiff's hands to diſcharge it. R. 4 Mad. 
If ſeveral breaches are aſſigned, he may plead to each. * Sal. 


* 


rn | | F SY 
But generally, where ſome of the . covenants are negative, the de- 
fendant muſt plead to them ſpecially. Yide ante, (E 25... 


| So, if the covenant requires an act to be done by a ſtranger. Bid. 


Or, an act upon record. Bid. „ 

So, if a covenant be in the disjunctive, the defendant muſt ſhew 
what part he has performed. Bid. bee” 8 Py 0 

So, where the agreement is to do an act upon requeſt, and the 


requeſt is alleged, it is no plea to ſay, quod paratus fuit facere. R. 


3 Mad. 295. 


+ Yet, upon a general demurrer it ſhall be aided; if the detent 


pleads generally, where there are any negative covenants. Vide ante, 
(E 26.) r 3 
If, in covenant or debt upon a bond for performance of covenants, 
the defendant pleads performance to the affirmative matter, alleged 
for breach, or to be done by the condition, it is not ſufficient without 
ſhewing how, and in what particular manner he has performed it. 


Vide ante, (E 25.) 


As, if the covenant be, that he make appear to B., it is not ſuf. 
ficient to ſay, chat ' he made appear to B. without faying how. R. 


2 Leu. 125. 


Dias he will pay a moiety of a ſum to be received, it is not ſufficient 


to ſay, that he has paid a moiety, without ſhewing how much he 


» 


received. 1 Sid. 334. | 1 1 
That he will pay as iong as letters patent fland in force, it is not ſuffi- 


cient to ſay, they are not in force, without ſhewing how become 


void. R. Sho. 290. | | 

30, it is not ſufficient to ſay, that he paratus fuit, or obtulit to per- 

form, when he takes upon himſelf to perform at his. peril. R. 1 Le 

191. Jide ante, (C 61,—C 75.) | | 8 EY 
But, if the condition, &c. comprehends multiplicity of matter, 

to avoid, prolixity, performance generally has been allowed, and 

the other party ſhall be put to ſhew a particular breach. Yide ante, 


(E 26.) 


As, if the condition be to pay a moiety of all ſums which he ſhall 


from time to time receive. R. 1 Sid. > Oe | 


So, if the covenant be in the A — 4 it is ſufficient to plead ge- 
nerally in the negative; as, if the r or covenant be, to indem - 
| 8 c | nify, 


j 
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4 Bae. (E 20. Vis 


So, if to affirmative wank the defendant th in. the negative 


non damnificatus, 8c. R. 2 C. 4. 2 Cre. 363, 4. Mar. pl. 200. 


80, if the condition be to free and. indemnify from the charges of 


a ſuit. K. 5 Med. 2444. 
But, where the covenant or condition e to indemnify from 2 
certain and a particular thing, it is not-ſufficient to ſay, non dam- 
niſcatus generally, but he muſt ſhew how he indemniſied - Semb. 


33 
Performance pleaded otherwiſe than in the terms of the covenant, 


hs bad even on à general demurrer. Scudamore v. Stratton, C. F. T. 


"Ws 3. 1 Bof. & Pull. n 8 5 


(2 v 14.) Pleas to a breach for non-payment f rent.) In covenant, 


i the breach be for non-payment. of rent, the defendant may plead 
rien. arrear. K. cont. 1 Brownl. 19. (Corp. 588.) Acc. 2 Brownl, 


hat 4. plaintiff mil babuit i in tenementis. 3 Lev. 193: Vide 2 
2 W 48.) 
0 [The * may 1 nil habuit in tenementis to an actidn of 
covenant brought by the committee of a lunatic on a leaſe made by 
him as committee in his own name; for the committee of: a lunatic 
cannot grant ſuch a leaſe. 2 Wi//. 130.) 

[Nil habet in tenementis. cannot be Ps if the nn is by i in- 
denture. Palmer v. Eklins, MH. 2 G. 2. Str, 817. 1d, Reyn. 


50.) 
595 That another was ſeiſed in fee before the demitz amounts to nil 


* c. 1bid.] | 7 
FSaolvit ad diem. 2 Brownl, 273. 


A a” . 


But, if breach be aſſigned upon a corefiant in in a leaſe for non- 


payment of a 1 in groſ7, nil habet in tenementis is no plea. R. 


A 4 ent. 99. a 
[To covenant for rent, the defendant n plead, that before 


the rent became due, he aſſigned all the eſtate, title, intereſt,” and 


term for years which he then had to come in the premiſes. Doug. 
1. . 

| Wm to this it will not be a good replication, that the aſſignee 

never took-aQual poſſeſſion, without adding that the aſſignment was 

fraudulent or by way of mortgage, &c, 1bid.] 

[In covenant for rent againſt the Godt as Ver of all the 
original leſſee s intereſt, Qc. by virtue whereof he became and ſtill 
is poſſeſſed; if the defendant * that all, Sc. did not come to 
him 3 alignment, and that he did not become poſſeſſed, c. it is 
good evidence to ſupport the plea, that the 7 was by way of 
mortgage, with a clauſe of redemption, and that the defendant has 


never taken actual poſſeſſion; and this, a0 the mortgage | be for- 


feited. Doug. 455.] 
| (But, evidence of an under-leaſe will not ſupport ſuch a plea.” 2 


183) 


Nor, evidence of an aſſignivent of all the ortginal leſſce s eſtate 
10 nr. Bid. in the wen +49 78 vole 


Tz 
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So, levy by diftreſs, is no plea in covenant for non · payment of rent; 
for 8 the rent not paid at the day. R. 2 Bruun. 273. 
un nn ur 
[[t is no plea that all the eſtate and fortune of the leſſee was trans- 
ferred to truſtees under an act of parliament, . tho a public one, if 
there were no words of diſcharge. Andr. 40. 1 T. R. gg.] 
In covenant for rent againſt an aſſignee, an aſſignment to a feme 
covert before the rent accrued, is a good plea. Barnfather v. Jordan, 
B. R. M. 21 Geo. 3. Dougl. 45 2. I 
[That the houſe was burnt down, and not rebuilt by the leſſur 
who was obliged to do it, is no plea. Monk v. Cooper, P. 13 G. 
Str. 763. Ld. Raym. 1477. Vide 1 T. R. 310. Ambler, 619. (Com. 
626.) Bulloct v. Dommitt, B. R. E. 36 Geo. 3. 6 T. R. 65. ] 
[Neither can the defendant ſet off any uncertain damages which 
he may be entitled to recover againſt the landlord on any of the co- 
venants in the leaſe. Vrigall v. Waters, B. R. H. 36 Geo. 3. 6 T. Ro 
488.] 75 „ e 
Whether bankruptey be a plea to an action of covenant for rent? 
 Buere, 1 T. X. 86.] 2255 e N 
If, to covenant for not repairing certain premiſes demiſed, the 
defendant plead that the plaintiff before the cauſe of action accrued, 
entred and pulled down the premiſes and expelled him; the plaintiff may 
reply that he did not expel, &c. modo et forma, &c. ' Hodg ſtin v. Ducens 
borough, C. P. M. 12 Geo. 2. Willes, 1 29. 2 8 1 | 
[The leſſee covenanted to put a houſe in repair before the firſt of 
June © 5000 ſlates being found, allowed, and delivered by the leſſor 
towards the repair,” and afterwards: to keep it in repair during the 
term: the leſſor aſſigned a breach for not keeping in repair after the 
firſt of June, and it was holden no plea to ſay that the leſſor had 
not after making the leaſe found, allowed, and delivered the flates, 
Sc. Muckleftone v. Thomas, C. P. E. 12 Geo. 2. Willes, 146. 
hut to an action of covenant for not repairing ſeveral premiſes, the 
defendant cannot plead an expulſion by the plaintiff from part. Bid. 


(2V 15.) For not making aſſurance.] In covenant for further aſ- 
ſurance, if the breach be, that counſel deviſed a note for a fine, which 
the defendant was required to acknowledge and refuſed, the defend- 
ant may plead non reguiſiuit. Lut. 286. an os ha 1. 
[Covenant to levy a fine of certain lands in the townſhip of A4. in 
the pariſh of B., on the requeſt and at the coſts of the grantee ; 
breach aſſigned that the grantor refuſed to acknowledge a fine (ten- 
dred to him) of lands in the pariſh of B.; plea that the note of the 
fine tendred compriſed other lands in B. than thoſe contained in 
the covenant, of which the grantor was ſeiſed; and it was holden 
A 2 plea. Danby v. Grigg, C. P. E. 12 Geo. 2. Willes, 150. 
(2 — 16.) For not repairing.] In covenant, . the breach be for de- 
of repairing, the defendant may plead god reparavit. ; 0 
That the plaintiff was to deliver —.— which upon requeſt he did 
er . N A IEP 
iſe, if the breach be aſſigned in a thing which does not 
„„ 1 i Re 
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I le pleads quod reparavit generally, and iflue. thereon, aſia vs 
dict for the 3 it ſhall be _ R. 2 Mod. 176. W e 

But he cannot plead that he rebuilt. R. 2 Leo 189. | 

i CTrne bankruptcy of the leſſee is no bar to an action of covenant | 
17K einde him. . v. Mills, B. R. * 31 _ 3. 
| K. 94. 

A plea of bankruptcy given by the flat. 5 Geo. 2. c. go. 7 * "muſt 
ſtate that the cauſe of action accrued before the bankruptcy ; ſtating. 
that an indenture, on which the action is founded, ' wvas executed prior 

ts the A eee Charlton v. King, B. R. H. 31 G. 3. 
4 T. R. 156. 
If the breach be, chat the tenements were not of ſuch yourly: value, 
the defendant may plead that they were. Lut. 289. 
6 If the breach be, that a ſtranger had title, the defendant ſhall plead 
that he had not. Lat. 322. | 
Iln covenant for quiet enjoyment, a plea that for the firſt half 
year of plaintiff's leaſe the plaintiff might have enjoyed, &c. but 
that for non-payment of the rent for 21 days after that half year, 
the defendant had a right to re-enter according to a proviſo in the 
leaſe, and that he did re-enter, - Oc. was holden bad on de de- 
murrer. Lntwill v. Newman, B. R. M. 36 Geo. 3. 6 T. R. 4 

But if the breach be, that he did not leaſe, and the — 2 
ſays, non habuit unde demittere potuit, ee quod habuit unde, &c. 
is not good. R. 2 Bul. 41. 

To covenant as heir, and breach ee for want of repairs, on 
a leaſe for years, it is a good plea that the leſſor was only tenant for 
life, with a 5 that the reverſion was not in him and his heirs. 
2 Will. 14 | 
Yet, it an be aided by a verdtet, quod habuit terras und dimittere 

| potuit. 2 Bul. 41. 
\ * [On a covenant to build a bridge i in a ſubſtantial manner, and to 
keep it in repair for a certain time, the party is bound to rebuild the 
bridge, tho' broken down by an extraordinary flood. Brecknock Cen- 
 -pany v. ets B. R. T. 0 3. 6 T. K. 750. 


(2 v 17.) judgment. 25 


I covenant be on the word dimiſi, & c. the plainti® hall not hare 
Judgment for damages, but for the term. R. 2 Leo. 104. ' | 
| If the defendant has judgment againſt him upon ni i dicit, confeſ- 
: Gon, or demurrer, a writ of inquiry ſhall be awarded to inquire: of the 
damages. 1 Sand. 47. 
And by the f. 8: & VV. 3.11. the plaintif may ſuggeſt on the 
roll as many breaches as he thall think fit; on which thall iſſue 3 
vrit to ſummon a jury before the juſtices of ni prius for that county, 
to try each, and what damage the plaintiff ſuſtained by it, 
writ the ſaid juſtices ſhall return to the court from whence it "iMued. 
In covenant if there be an iſſue for and a demurrer for part, 
the jury who try the iſſue ſhall alſo conditienal- dag upon 
R Nee go 
If t e goes e whole, the ſhall find damages, 
2 ſhall be 1 2 thereon. jury 
Di an is not the ebener of the agreement, . the 
quantum 


* 
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| — damages may be aſſeſſed by the jury's where the preciſe 
ſum is fixed by the parties, the jury are confined to it. Leman 
P. 8 G. 3. 4B. M. 2225.] ; 
And by the f. 8 Sg V. 3. 11. tbe joy; beſides 3 coſts. 
as uſual, ſhall aſſeſs damages for ſuch of the ſaid 'breaches as. the 
plaintiff ſhall prove holen, on which the like Wagen ſhall be en- 
| tred as formerly. 4 
But if the plaintiff Migns ſeveral Wesen and the defendant does ; 
not rejoin, the plaintiff may ſign judgment if he pleafes, without a 
_ writ of inquiry awarded returnable before the juſtices of niſ prius: 
for he has his election to proceed upon the ſtatute, or by the com- 
mon law, and this, as well where the judgment is for want of a re- | 
joinder, as by nil dicit or confeſſion, Se. R. M. 10 G. in C. . : 
Walker v. Priefily, (Com. 376.) n 
[Where there is judgment for the plaintiff on demurrer i in an action 
of debt for the penalty for non- performance of covenants in artieles 
of agreement, the plaintiff may enter up his judgment for the pe- 
nalty in like manner as before the ſtatute; but then the judgment 
is to ſtand only as a ſecurity for the damages ſuſtained, and the 
_ plaintiff is not to aſſign the breaches till after the judgment i is given, 
and if he ſhould take out execution for the whole penalty, then is. 
the time to complain, Goodwin v. Crowle, B. R. M. 16 Geo. 3. 
Cowp. 357. . 
[If breach is aſſigned for non-payment of rent, and for not repair- 
ing, on payment of what is due for rent, proconilings | as to that ſhall ” 
ſtay. AT. 17 G. 2. Will. 75.] | oh | 


(2V 18.) Execution, | 


After the judgment in covenant there ſhall be the ſame. execution 
as in debt. 
But by the . 8 & 9 W. 3. 11. if after jndgment, and n er- 
ecution, the efendant pays into court, for the plaintiff's uſe, the da- 
mages aſſeſſed by the jury and coſts, a ceſſat executia hall be entred on 
record. ; 
So, by the ſaid ff. 8 to. 9 W. 3. 11. if the plaintiff hs ſatisfied, by 
execution executed, his damages, coſts, and the charge of the execu- 
tion, the-defendant's body, land and goods, ſhall be forthwith 80 
charged, and the diſcharge ſhall be entred on record. 5 
But by the ſame flatute, ſuch judgment ſhall remain as a collateral | 
ſecurity to the plaintiff againſt any further breach of covenant, -in | 
which caſe the plaintiff, Oc. may have a ſcire ſacias on the ſame 
judgment againſt the defendant, his heir, terre-tenant, executor or ad- 
miniſtrator, ſuggeſting other breaches, c. upon which ſhall be the 
like 8 ut ſupra to try iſſues, Gickargs nn De. 9 


Bo, before whom there was a judgment in covenant upon 2 ta | 
of covenant, a perpetual /cire facia⸗ t been {ſued anew 
breach, without ſuing — 1g de — R. Cra. Hl. 3. mp 
3 . Sep ehdrmanſs yam com: breach of 
the ſame covenant. Per Manw. 3 Leo. 51. 
[After judgment for the. pings on de „in debt on hand. 
crnditiouod to pay an _— NG —— cannot take out execu- 
Ta: r 3 tion 


> EY 
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——8—— Wh heeachoren the record under 


this ſtatute. Walcot v. Goulding, B. R. H. 39 Gm. 3 — 2 7 


Kay (2 W) Pleading in Debt. 
15 ( W x.) Where it ſhall be brought: „ 


| Durs lies, where a man is indebted to another by judgment, 
preg s „contract, c. 
If a debt be under 40-5. it ſhall be ſued for by plaint in the county. 
Or, by jufticies in the county. Reg. 139. a. F. N. B. 119. I. 
The gufticies requires the ſheriff quod Tuftic. the defendant that he 
render to the plaintiff what he owes to him, c. Reg. 139. a2. 
And the word "a is repeated in the writ to each debtor. Reg. 


139. 
"And, by the juficies, the county-court may hold plea in debt above 


| 40. 2 Inf. 312. 


into 8 B. without any cauſe, and the defendant with cauſe. F. N. B. 
11 a | 

r, by recordare, if it be ſued i in the court of a city, W l Se. 
F. N. B. 119. K. 


If the debt be above 40 /. it ought regularly to be ſued in C. B. by 


original. Reg. 139. 5. 
And upon pretence of privilege by bill io B. R. 4 In. 71. 
hut, 4 Sor 


(2 W 2.) What Proceſs. 


(a 2. Summons.] Proceſs i in debt by the common by was on 
. ſummons. 3 Co. 12. a. 

By the f. 25 Ed. 3. 17. like proceſs was given in debt as in account, 
which b the /,. W. 2. 17. was a copias, und fo to outlawry. 3 Co. 

12, 1 Brownl. 8. 
15 8 original or ſummons 3 in debt i is by a precip qued reddat. Reg. 
. it ſnall be in the debet and detinet for money, but for chattels, 
er by or againſt an executor, it ſhall be in the detinet tantum. 
F. N. B. 119. M. Vide ante, (2 D 1.) 


The original ought to name the — by their proper names, 


and gie an addition to the defendant. 1 An. 39. Vide Abatement, 
(E 18, G. -F 19, G. F 22, Oc.) 
ee 8 ht to be without raſure, or falſe Latin, and agreeable to the 
the regiſter. Vide Abatement, (H 1.) 


IT if there be a defect in the writ, zee, ar return, it may | 


| 8 wth in abatement, or aſhgned for error. Vide Abatement, 
1, Cc. 
The original may be returnable two or three terms after the h 


, Dy. 175. „% 


"The beg returns upon the original, 1 go ot uu ow 


257- 


8 1 8 "The 


If it 93 ſued in the county, the plaintiff may remove it by pone | 


e modern . debt may be ſued in . F. by ori- 


o nn na u = ©. 


* 
X . 


Kit. 2 
Or, nibil babet per r 


QC. 
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1 W 3. cal if FI defecindag does Tot g upon the 
return of the original, a capias iſſues. Reg. Jud. 1. 3. V Br. 22. + 

If he does not appear, nor is taken upon the capias, an 4 ca- 
pias, and afterwards a pluries capias iſſues. Reg. Jud. 1. 6. Ts. | 


Br. 23. 
And, if the ſheriff returns upon the capia that the defemda 


latitat in al. com., a te Wr capias to the ſheriff of ſuch county. 


Br. 2 

By abe common bw a capias does nat lie, HY in ati opal 
to be done vi et armis. 3-OL 12.4 8 

Or, for the king's debt. 3 Co. 12. 5. ca 

By the ft. of Mari. 23. and V. 2. 11. it was giren in a coins 
by the fe 25 Ed. 3. 17. in debt. 3 Co. 12. 4. 

The capias ought to be teſted at the return of the orig d 
alias at the return of the capias, and the Pluries at the return the 
alias, Comp. Att. 7. | 
2 ought to be returnable in the next term after the whe. 0. Tre. 

467.) 

The 27M) ought to be conformable to the original, and the alias 
and pluries to the capias. 

And therefore, if the 7. ph is A. de B. and capiar is 4.1 uber 4 
B. it is error. R. 2 Cro. 576. 

If me original be Launcelet, and the capias, Lancelet. Sem. Cre. 


Ti. 
If the one be A. B. alderman, the other armiger. K. Lat. 120. 


(2 WA.) Eigen. If the defendant is not taken, or does not 
appear upon the return of the 2288 capiary an exigi \ facias | iſſues. Re: 
Jud. 2. a2. 
By the ,. 31 El. 3. in a perſonal ans, a writ of proclamation | 
ſhall be made out upon every exigent of the ſame ige aud return, 
and delivered to the ſheriff of the county where the defendant then 
dwells, who ſhall thereon make three proclamations, the firſt at 
the county court, the ſecond at quarter ſeſſions, and the thild a 
month before the guinto exact, at the church door where the defend- 
the 3 Se. and all outlawries otherwiſe had ſhall be TR: by 
GA. 8.4577 
e exigent ſhall be conformable to the original and capiar. . 
And! therefore, if it be a e/ffatum capias, an exigent 3 not lie 
thereon in x the laſt county, without an original capiar there. Dy. 


29 . 
ent hall have ſuch return, as that five county=oqurts may 
tween the zefle and return. Comp. Att, 13. 
And A there are not five county-courts before the return, an exigent. 
& novo allocat. 4 com. iſſues. Reg. Jud. 21. ö. 61.b. Kir. 264. a. _ 
\ . So, if another perſon of the ſame name with the defendant ap 
upon the exigent, the pln any have an eget d no T the | 
— Off. Br. 80. 
But the exigent allecat, ö at the next 2 
. 


ö 'I 7 _— 8 % - 4d 
4 * * 2 v3 2 T4 9 TIT * x 4 3 
ä * 4 


, : 
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e fourth; For, if b ccide the fifth, 
ben error. FI. C 8 S 1 


So, protlamation muſt appear to be made at the county-court kata : 


; pro a, for in com. is not ſufficient. R. 1 V. ent. 1 08. K. 3 ; Med. 89. 


Return of proclamation, « that they were made as by the writ n. 


manded, good. Semb. Barnes, 322. 
Tf TS ſeveral, it muſt be ba 
N. 15 Mod. 90 


reddidit ſe. Kit. 264. a. 
Bo, if one of the defendants appears, he 1 may return fo for him, and 
againſt the others, Kit. 264. | 
80, if one defendant dies. Kit. 264. b. 
If I; "Hg appears upon the exigent, he may have a 22 
eri 


e 9- . 


Wp the writ remains in ſerif hands, tho” after the return, 


a ſuperſedeas may be allowed on coſts. Barnes, 323. 


Ulf defendant becomes a priſoner after the zofte, and 8 the 
return of exigent on ca. /a.. proceedings ſhall be ſtaid. Barnes, 321 J. 
Af the N e alter /uperſedeas to qutlawry, it will be . 


Ye.” 
* A will be error, if the outlawry K pronounced on the fame 

43 the exigent bears ige. R. 2 Cro. 6 | 

He be no return to Ao exigent. Dal 68. 1 Aud. 36. 

8 the name of the ſheriff 827 not added to it. Dub. Dal. 68, Le, 

139. Semb. Hob. 70. 

But it is no error in an outlawry, after 8 if there be no 
proclamation i in the county where the defendant inhabits. | R, 2 Cro. 


3 , an outlawry ſhall not be reverſed for default of proclamation i in 
the county where the defendant dwelt, till iſſue taken thera a 
* K. 1 4nd. 36. [Vide Utlagary.] 


99105 W $5) Ouilau y upon it.] If the defendant upon the exigent 
ng quinte exaf?. makes default, there ſhall be Judgment quod utlaget. 
it. 203. . [ide infra, 7 9 (C 1.) 

Aud the a ſhall as by judgment of the coroncts. R.z Rd, 

| bog. J. 35. ro. 5 

gent. J. 

1 dcfendant be a woman, it ſhall not fay quod. ut 


But a return of the coroners, that he was outlawed upon a certiorari 


to them, does not conclude; for it does not belong to them. Dy. 223. 4. 


So, in every caſe, where the entry varies from the legal form, it 
wilt be error: 28, if it does not appear that the county-court was 
held pro com. R. 3 Med. 89. R. 2 Rol. 802. J. 30. 

Or, if it be in Ane 
 communibus placitis. Cro. El. 50. 2 Rel. L 10. 

So, if the quints FP ack &c. he Sel the wg, of MANS 85 


eigen R. 2 Cro, 600. 


id, | quod nec vun * Ke compernit, | 
the defendant appears upon the evigents the ſheriff may return a 5 


| wang 15 the exigent ſhould be delivered i to ſheriff before. re. | 


t 
0 
k 
5 


[If there are. 8 defendants, the judgment dual be any wala 


ut quod 
wwaiveat., otherwiſe it is error. R. 2 Cro. 3 785 Vide 2 1 (. 


, without n that i it was in Baſlagis d. 
03 | 


Boa. J. 25. Cre: EL. 50. 3 Med. go. : 
If the year is not mentioned to the quarts 3 tho! it be to the 
tertio and guinto, by which it . to be the fame hear. K. 
2 Kol. 803. J. 25. a 
II it be ad comitat, tent. primo M. anno regni domini noftri Jacobi 

omitting regis. R. 2 Rol. 802. J. 45. 


Or; omitting regni Anglie. R. 2 Rol. 803. J. 5. 
If the outlawry be per judicium coronatorum, without naming the 
coroners, except in London. R. 2 Rol. 802 J. 37. 


145. 

So, quinto ed, a Fe et. $. Pauli, 1653, without ſaying 4. D., is 
no error. R. Hard, 6. 

So, in London fourteen days benen two buftings will be wells for 
the er Way be held dew 8 2 Lev. „ * 


(2 w 6.) G Abe Aber — n ah lids | 
tiff my have a ria re againſt the defendant. Vide. Wey, 
5.) 

[Capiar, jp "hes 2 e may iſſue all together i in order ts un um- 
lawry. And 7 aſſidavit for bail is required, 1 nor any date to the writs. 
ys 333%] 


e againſt him, his goods, and inks 
= ereon an inquiſition ſhall be taken and returned. 


Yet, by the 4 & 5 V. & M. 18. a defendant taken upon a 
capias utlagatum ſhall be Acharged on his attorney's lgning an 1 
nace, or, if ſpecial bail required, on bond, . 1 
(Lf capras utlagatum xecites a ſpecial original, ſpecially expreſſing the 
cauſe of action, the ſheriff muſt take ſpecial bail, tho' the capias utha= 
gatum is not marked, for bail. Cracref? v. 8 F. 4 G. 3. 
3K A. 1482. . 
[ Proceſs of outlawry is not within 12 G. 1. c. 29. id.] * 
[Defendant cannot reverſe Werren without giving ſuch bail 2s 
the law requires. Bid.) | 
II the defendant be taken upon a capias utlagatum, the plaintiff can- 
_ declare againſt him ; for the proceſs i is determined. Wa Cro. El. 
700, 7. 
But he may have a new action - debt againſt him. D. Cro. El. 
707. 5 Co. 88. a. bac 
Or, may reverſe the outlawry for « error. 1 Bro. Ent. 21 5, 216. 
Zy the f. 31 El. 3. none ſhall be admitted to reverſe an outla 
pines ogy pod erally inf 
= the ſame cauſe of action, and to anſwer the condemnation Falls i 
begin ſuit before the end of two terms next. | 
the caſe originaly required ſpecial bail, and defendant Suge 
8 he cannot come in and ap of 8x to the outlawry, 
without putting in ſpecial bail, and the filacer not ĩſſue à ſuper- 
Jad tl hen. Canpbell v. e 756 6. ze wt M. 1920. 


So, 


: PLEADER: | 6 Sen 
Or, ä fourteen days between the two counties upon 
the retutn of the exigent. R. 2 Rol. 802. J. 4%. 


If there are ſeveral defendants, and the entry is 0s. compuruenint, 
without ſaying, nec corum ali _ K. 2 Cre. 3 58, a Rot. 499% 2 Rel. 


Or, dominz regis, omitting the king's name. R, 2 Rol. 802: 4 50- 1 5 


But, in London naming the .coroners is not uſual.” R. 2 Rel. 802. 


„IEA DER. 


o 


amount to-upwards of 10 1. Com: Ait. 16. 
30, if the reverſal be of an outlawry in ejectment, tc. 2. No. 490. 


fu 15 if the reverſal be for other defect; when the der ant damage 


If the plaintiff proceeds to an outlawry, when the defendant was | 


3 5 n upon the en, he ſhall reverſe it at his own charge. 


ent. 46. 
"Or, "if the plaintif knew thar he was in priſon in another agton ut 


his ſuit. Sal. 495. 
Or, if the defendant n publicly, it ſhall be 6 in B. R. other 


wiſe in C. B. Sal. 4 


495+ 
After outlawry reverſed, che defendant ought to pet and accept | 


a declaration within two terms next. Vide ante, (C 4.) 
If the outlawry was in London, &c. the en may afterwards 


declare i in another county. R. Lev. 245. 
If the plaintiff does not declare within two terms after notice of " 


reverſal of the outlawry, the defendant ſhall have coſts to be taxed 
by the prothonotary. Per Rule, T. 33 Car. 2. Mille, 8 14. 

After outlawry reverſed, the plaintiff may declare upon the firſt or 

n a new original, for by the we the the firſt was determined. 


442. 


ut videtur. 4 Bur. 2527. 

Nor, will the court ba him by their diſcretionary power with. 

out conſent of proſecutor, tho' a writ of error is allowed. Jbid.) 
For ſuch cuſtody is in execution ; not for ſecurity only, but in part 

of puniſhment, and will be conſidered in the final judgment; and if 


the outlawry is reverſed defendant muſt continue in N 3 on the 5 


conviction. 1bid.] 

I Arreſt on cap. urlagat. is bad on Sunday. 319. 1* 

_ - On plaintiff's death, and no adminiſtration, Prifoncy on m utle- 
gat: ſhall be diſcharged. "Barnes, 366] © 

_ » [Priſoner on capias utlagatum diſcharged by inſolvent va cannot be 

taken on a new cap. utlagat. Barnes, 378.) © | 


(2W 7.) Declaration i in Debt. 


(2 W 7.) Muft foew the certainty of the debt demanded. A declare 
tion in debt is founded upon a ſpecialty, or judgment, or contract. 
| In all actions for debt, the declaration muſt ſhew the certain ſum 

demanded: and therefore, if the contract is contingent, or depends 
upon divers particulars, the declaration ſhall — a ſum n. 
Vide ante, (C 21.) 

If the declaration be upon ſeveral bonds or ic whey is due 
upon both ſhall be demanded in one entire _ Tei. 81. 3 Les. 

119. | 
: If it be for arrears of an annuity granted for , it aui ho for 
ſuch a ſum, without laying de annuali reddit. K 
. 
Declaration, qued pro diverſe debitis t mpreiman cat, fue, is 
not good. K. 2 Rol. 332. 

If the contract be for foreign coin, the Gf arora declare — 


reddat 201. wo or-whatever other ſum, and then ſhew-the con · 


tract for ſo much foreign coin, which ating. ad 20 |. manet. R. 
2 Cro. 88. Tel. 80. Mo. 775. " * And 


et they may, on extrsordinary- ounds clther ſors or . him, 
but dre not 1 wer leer Fer CLI Wy We, | 


Tel. 208. 1 Bud 


; 
N 
- 
1 
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And this in debt bf bill as well es original. R. 2 Cao 88. 
If a man binds himſelf in a bond to — ſo much Flemi/b, & c. the 

plaintiff may declare, quod reddat ſo much as it amounts tin, * 

coin. R. Tel. 81. 135. 2 Cro. 617. Jan. 6. 

If a man is bound to pay 67 J. at H., and debt is 15 for 501 5 
| the value of the coin there, without mas; if the defendant demands 
| oper of the bill, and then demurs, there ſhall be judgment: for the 

defendant. R. 2 Bul. 154, | 

And where the contract is for 3 coin, the plaintiff bas, his 

election to eh ſuch coin, or as much as it amounts to in . 

R. 1 Leo. 4 
If there vo a ſale of goods for two SEG, two 4 tige in 

certain, the declaration may demand the jewels, c. 1 And. 118. 
Yet, if debt be for ſo much monet. Flandr. ad valor. & mach monet. 

Angl., it is well. R. Cro. El. 536. Mo. 704. ' 5 
But then the jury ought to inquire of the value, or a writ of i in- 

quiry muſt iſſue before judgment. Cro. El. $36. 2 Cro, 617. [Vide 

ſupra Pleader (Z). | 7 
So, if the contract be for 20/. to be paid in goods, without * | 

ing what in certain, it muſt demand the 204, not the goods. 

1 And. 118. 

If the contract be for 100 guineas, he way declare for fo much as 
they are valued for. Dub. Skin. 873. 

If debt be for a certain ſum, and the particular contra 00 

the plaintiff declares, amount to more, it is bad; for he has judgment 

for more than he. demands, R. Til. 5. Vide pot. (2 W 14.)—ante, 

C 84. 

\ 50, . he * for ſo much due, and nde a leſs ſum without 

ſhewing that the reſidue is diſcharged. . Vide ante, (C 84.) | 

So, if he declares upon ſeveral contracts, and ſhews part ſatisfied, 
| but does not ſay on which contract, and he cannot recover upon all 
the contracts, he ſhall recover for no part. R. Cre. El. 583. 

So, if the debt be founded upon record or ſpecialty, and he demands 

a leſs ſum than was due by the ſpecialty, without ſhewing the reſidue 
ſitisfied : as, if 80 ſhillings are demanded upon a judgment in an 
inferior court, where the ent was for 80 ſhillings and four pence. 

R. 3 Med. 41. 

[Ona certificate of the commiſſioners of army-debts for og), 18e. 
7d. farthing, the demand (which it was neceſſary by the ſtatute to 

make) had * made for 105 J. 18s. 6d. farthing, and plaintiff 

was nonſuited. Palliſer v. Ord, P. 1724, Bunb. 166. 

But debt for 50%, and a declaration upon a bill to pay 5 l vis. 
en pounds at five ſeveral days, and ten pounds nomine pena, is well; 
for it is a ſeveral bill as to the nomine pane. R. Cro. El. 371. 

So, in debt 8 ſeveral bonds, if he ſhews part ſatisfied, it is 
fulkcient, tho' he does not ſay upon which bond. R. 3 Jul. 244. 
1 42 * | 
| So, it 1 ſufficient, if he declares for a debt 4790 1 tho' part be 

before action. 1 Vent. 135. 
3o, in debt upon a ſtatute, c. if the 3 be quod cum, &. 

it is well. R. 8e. 337. 
In debt for goods ſold and delivered, the plaintiff declared that 

6 — Haga in a certain 


; Jn 
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ſum ſor goods ſold and delivered; without all an ex preſs contract 
and place where ſuch contract was made; — . demurrer' for 
theſe cauſes, the court held the contract and venue well os My 5 


V. Fell, B. R. 7. 27 Ge 3. 2 7. K. 28. 


(2 W 8.) When i in the debet « et detinet. ] 80, 2 declaration in deb, 
| generally, ſhall be in the debet et detinet, 
© Tho! it be againſt huſband and wife for the debt of the wite dum | 
fola. R. Leo. 206. 1 

Tho debt be for guineas or foreign coin of fo much ralue Bog 6. 


R. Lut. 488. 
But where debt is brought for goods and chattels it may be in the 
detinet only. 
As, in debt qued reddat dolium ferri. Tel. 51. 

2 __ ſo many n frumenti. '2 Cre. 8 J 4 Leo. 10 

TI H. 7. 5 
. So, if it be for foreign coin. Mo. 704. Tel. 81. R. een 84. R. 
2 Cro. 617. R. Latch, 5. Fon. 69. 

In for guineas in /pecie. 4 Mad. 410. Lut. 488. 
So, in debt by or againſt an executor. Vide ante, (2 D 1.—2D 2.) 
But upon an original in debt the geg cannot declare i in an- 

nuity. N. Tel. 208. 

And therefore, if the eee is qued reddat gol. de ww 
reddit., and ſhews the grant of an annuity, it is bad. Tel. 2088 
© So, a declaration in B. R. de plarito debiti quod reddat ei 201. with- 
out ſaying, quas ei debet et injufte detinet, is bog: R. Med. Ca. 306. 

- [So, the aſſignees of a bankrupt are allowed to ſue both in the delet 
and detinet, becauſe the whole property of the bankrupt is veſted in 

them by law. By enge Winter v. Leinen, B. K. T. 27 Gee. 3. 


2 T. R. 45. 


| (2 Wg.) Declaratian upon a bond, Kc. ] If the plaintiff let 
upon a bond, or other ſpecialty, be muſt ſhew. the nen of the 
bond, G. 

And therefore, if he ſays per ſcriptum conceſſit, without ſaying ur 
ſcriptum ſuum: obligatorium, it is bad. Semb. Cro. Car. 209. | 

Or, per /criptum manu ſua fignat. Semb. 3 Lev. 234. 

But, per ſcriptum ſuum obligatorium is ſufficient, without ballads faith | 
Agillat., for ſcriptum- N __ it. R. Cro. Al 737 R. 
2 Cro. 420. 

And if he omits per ſeripeum ee aſter plea upon oger 2 
* &c. it ſhall be aided. R. Cro. Car. 29. 

So, after plea of privilege, and a demuryer thereto. Lut. 1667. 

So, per ſcriptum” obligatorium is ſufficient, without mention of the 
date, or ſeal, or — R. Med. Ca. 306. 

So, per ſcriptum obligatorium cujus dat. gt eiſdem die et ran tho! it 
has another or void date, for cujus dat. ſhall be conſtrued of the deli- 
very, otherwiſe if it was gerentem ſuch a erg for then the true date 
ſhall be ſet out. X. Sal. 463. | 

If the bond upon her appears to be, I A. fand bound in 26 Nenn 
and is 10 be paid ta B.'s executors, it is good, without Go ” who 


bound. R. 3 Lev. 21 | 
If the- — bond, er. be i in the e, it is . 


not 


n OY 


not neceſſary to mention words, underwritten, or indorſed.” R. 


2 Brownl. 98. 
I) be plaintiff may declare upon ſeveral bonds in te ſame declara- 
tion. Vide Action (G). | 
So, he may declare upon a bill los payment ol money on a day 
with a nomine pene for non- payment, and afterwards declare for the 
nomine pene. R. Cro, El. 771. 
80, he may declare upon a penal bin, tho! it be not formally ex- 
preſſed. R. 2 Vent. 106. | | 
If the declaration is inſufficient, or upon oyer appears: not fllicient | 1 
the defendant may demur. Vide ante, (Ts. * | 


(2 W 10.) Upon a flatute, recognizance, &c.] When it lies, vide 
Dett, 0 ' 
If Zo plaintiff declares upon a ſtatute, recognizance, &c. he muſt 
ſhew the certainty of the ſtatute or 24 MII: Aſo. Ent. 223. 
| Raſt. 189. a: 
And therefore, if ke declares quod A. coram Ch. 7 concę ſt [e teneri, 
cc. et fp defecerit, conceſſit per idem ſcriptum quod curreret ſuper ſe pwna 
in. flat, flap., without ſaying ger ſcriptum ſuum obligatorium, or ſecundum | 
fermam fatuti, it is bad. R. per three 7. Cro. Car. 363. 
- So, if the declaration does not ſhew the ſtatute to have ſuch ſeals 
as the act directs, it will be bad. Mo. 811. 
"ok if the jury find that A. recogn. ſe debere, &c. without ſaying, 
per ſcriptum obligatorium, or ſecundum formam Natuti, it is ſi ufficient. K 
Co. 65.6. 
l So, X the ſtatute be recited, as inducement to the action, it is ſuf- 
ficient tho? it is not ſaid that it was /ub figillo. - R. Mo. 811. 
[On a recognizance againſt bail, muſt ſhew at whoſe ſuit defendant 85 | 
became bail, and for what ſum the f. uit was brought. Park v. Ter- | | 
| bury, M. 24 G. 2. 1 Wil. 284.) | | 
[If it do not appear on the record that ales is a condition to the 
recognizance, on which an aCtion is brought, the court will not in- 
tend that there is any condition. Croſſe v. Porter, C. P. M. 17 Gee. 2. 
Willer Rep. 18. Barner, 339. S. C.] 


bo 11.) Upon a contra.) When it lies, vide Dett, (AS5:-- 
if the plaintiff declares upon a contract, he ought to ſhew 
the certain contract, where the contract is expreſs; as, upon a mu. 
atut or account. Bro. V. M. 162. 
Upon a ſale or other agreement executory. 1 Bro. Ent. 160. 16s. 
For a ſalary upon a retainer. 1 Bro. Ent. 176. Bro. V. A. 166, 7. 
For fees. 1 Bro. Ent. 172. Vide Attorney, (B 18.) 
Upon a ſubmiſſion to an award without ſpecialty. 2 Sand. N 
Fide Arbitrament, (I 1, 2, 3.) a 
|  B0, if the contract is only implied by the law, the plaintiff by his 
declaration ou « to ſhew the foundation of the contract. 
As, in debt for an eſcape, the plaintiff ſhall ſhe the judgment, erecu- 
tion, and — thereon. 2 Sand. 98. 2 ths! Ent. 59. | 
390 · Vide Aftion on the Caſe for Negligence, (A 2.)—Vide ante, (a P 1.) 
For a penalty of a by-law, muſt ſhew a power to make by-law 
made, and breach. 2 Vent. 243. 1 Bro. Ent. 170. 
irſt count in a declaration in debt for a . under a by an 


14 
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Company 
Rep. 98. 


For, a 


(a W 12.) Up 4 judgment.) If the plaintiff declares upon a 
judgment, he muſt ſhew the certainty of the judgment. 
(E 18.) 


I 
A 


fine of a copyhold, a cuſtom for the fine, and admiſſion to 
eopyhold. Clift. 244. Lut. 597. Vide Copyhold, (H 6.) 

For a fine or amerciament, in a court leet, the plaintiff muſt ſhew 
wer to hold the leet, the offence, and the fine or amerciament for 
it. Lev. Ent. 62. 1 Bro. Ent. 152. 154. 168. . 


if the declaration be in C. B. upon a judgment in B. R., he 
muſt ſhew the term and parties, and thing recovered. 2 Mod. Int. 


224, 5. Tut. 600. 


So, if it be upon a judgment in the ſame court. 2 Mod. Ent. 
223, 4. | | | 
And if it be 
what judges. 
So, if it 


228. 


upon a judgment in C. B. he muſt alſo ſhew before 


be upon a judgment in an inferior court. 2 Mod. Int. 
Carth. 86. | | 


So, the plaintiff muſt 


Semb. Lut. 600. 
But in debt upon a judgment, the plaintiff nee 

proceedings at large. Semb. Cro. El. 817. 
ment in an inferior court. 2 


Tho' it be upon a judg 


R. Sho. 71. 


It is not neceſſary to ſay prout patet per recordum. Sal. 569. 
 _ So, if the plaintiff does not ſhew who were the 
it will be aided after verdict, 

An action of debt will lie on a foreign j 
need not ſhew the ground of t 
NM. 19 Geo. 3. Dougl. 1. Malin v. Maſſareene, B. R. M. 32 G. 3. 


47. K. 493-] . 1 
er may go inte the conſideration of it. 


TThe defendant how 


(2 W 13.) Pleas, | Nel tiel record, nil debet, & 


Carth. 86. Vide ante, (E 18.) 
[On a judgment of nonſuit in an inferior court, it i 
to ſet forth that the plaint in the court below was levied for a cauſe 
of action ariſing within its juriſdiction; nor is it neceſſary to ſet out 
the plaint and ſubſequent proceedings; it is enough if the nonſuit 
is laid to be given and recorded at a court held within it 
Murray v. Wilſon, H. 25 G. 2. 1 Wilſ. 316.) 8 
It is not neceſſa 
miniſtrator) more 


TP ſhew (exce 


PLEADER. 
Jaw ſet forth the charter, em 
| the by-law made, and the breach of it; the ſecond count, omitting 
the aboye particulars, ſtated the pe 
and by virtue of a certain by-law 

_ duly made,” c. and this count was on ſpecial demurrer holden bad. 
of Felt-makers v. Davis, C, P. 


powering the company to make by-laws, 


as being forfeited, under 
e company before that time. 


if. 38 Geo. 3. 1 Boſ. & Pull. 


aver that the judgment ſtands in full force. 
| d not ſhew all the 
Med. Int. 22g. 


8 not neceſſar 


s ſuriſdiction. 


pt in the caſe of an executar or ad- 

the judgment. Per Rule, 1654. Milli, 27. 
Nor, in a declaration againſt an executor or adminiſtrator- upon 

a judgment, more than the declaration and the judgment upon it. 


judges of th court 
R. Carth. 86. 5 N 15 | 5 
ent, and the plaintiff _ 


judgment. Waller v. Witter, B. R. 


e 


J To debt upon 


F 


41. Vide pot. (2 W 36, Oc.) 


Tho' the judgment was in the ſame, « or in an inferior court. Bro. | 


7. M. 244· Clift. 148. 
So, in every caſe where the record. 3 is denied, the defendant ſhall 


| ſay nul tiel record. 
And nul tiel record without more, is a complete iſſue if the record 


is in the ſame court. Mod. Ca. 40. 


But where the record itſelf is ſhewn to the court in pleading, . 2 | 
defendant. cannot ſay nul tiel record ; for, by the Zrofert in curia, it 


appears to the court that there is ſuch a record: as, if letters patent 
are pleaded, the defendant may ſay non conceſſit, but not nul 10 record. 
Co. Lit. 260. a. Hard. 158. 


If the defendant pleads nul tiel record, he ſhall conclude to the ac- | 


tion. Clift. 148. - 
And to this plea the vine ought to reply that there is. ſuch a 


record. Lut. 945. 


And the replication ſhall conclude, prout patet per recordum. Lut. | 


945: Vide ante, (E 29.) _ 
f the record is in the ſame court, the replication ſhall pray quod 


videat. per cur., and a day ſhall be given for the inſpection. Lur. 
945. K. Sal. 566. Carth. 517. 

Or, the plaintiff may demand oyer. Per Holt, Carth. $17. 

If it be in another court, day is given to produce it, as in B. R. 
Bro. R. 107. Sal. 566. 


[On nul tiel record pleaded, B. R. will not make an order for the 


proper officer of C. B. to attend with the record, there muſt be a 
certiorari. Hewſon v. Brown, T. 33 & 34 G. 2. 2 B. M. 1034. 
In C. B. Cl. Ap. 79. 
If it be in a count palatine, there ſhall be a writ to the chamberlain 
to certify, &c. Clift. 148. 
Bo, if" 
per officer to certify, c. Bro. V. M. 244. 


If the officer refuſes to certify, there ſhall be a rule to do it upon 


| pain, and if he does not, an attachment. Pal. 562. 
At the Ga given for the record, there ſhall be judgment for or 
againſt the de endant, if he ſhews or fails of the record. Town.. 


Jud. 724 73. 


But an immaterial variance is no failure. 3 Leo. 243: Hob. 209. 


Vide Record (D). 
| To debt upon a judgment in a court not of record, the defendant 
1 his law, or plead nil debet. Vide poſt. (2 W 17 2 W 44. 


7 by fe. 4 tf 5 Ann, 16. to debt upon any judgment he may 


lead payment in bar of the action. 
Uf there is judgment for 388 J. cs. 1d. and debt is brought on it 
for 388 ( omitting the penny, it is variance, and cannot be cured by 


2a remitiit of the penny; for that muſt be before Judgment. 1 7. 


 Hymas, M. 16G, 2. Str. 1171. 


(2 W 14.) Upon a demiſe. If the hintiff deelares upon a a demil 
be muſt ſhew the certainty of the lands demiled. #7 


judgment is in any court of record, if there was no ſuch recovery, or 
the record is miſtaken,, the defendant may * n tiel record. 3 Hod. 


it be in an inferior court, there ſhall be a writ to the pro- l 


Woe | And 
-” * 5 7 


1 - — D 


2 
: 
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wks the land lies, it is bad. R. 2 Cro. 682. 

Debt will lie for uſe and occupation generally, without 0 
forth the particulars of the demiſe. Wilkins v. Wingate, B. R 
35:Gee. 3. 6 T. R. 62.) 


If che plaintiff be an aſſignee, he muſt Rive a good aMignmert: 3 


an aſſignment by deed. Vide ante, (2 V2.) 
And per ſcriptum, without ſaying Jgillat. or fact., is not ſufficient, 
x Leo. 310. Vide ante, (2 Wg.) 


But default of attornment ſhall be aided after verdict. R. . 


48 
. if he ſays that he is yet ſeifed of the reverſion where the term 
is determined. R. 2 Cre. 118. 
38095 it is. ſufficient to allege the lands demiſe, as general and cer. 
tain as they are in the leaſe. R. 2 Cro. 124. 


Tho' no vill appears where the land lies, but only the county, ES” 


2 Cro. 125. 

80, it is ſufficient to ſay that the plaintiff demiſed, without ſhewing 
what eſtate he had. Sal. 562. 

So, the plaintiff muſt ſhew that the defendant entred and was poſ- 
ſeſſed by virtue of the demiſe. Semb. Cro. El. 262. 

And this is neceſſary where the debt is for rent upon a' leaſe at 
will; for the defendant is charged in reſpect of his occupation. R. 
1 Sal. 2 

If he tous that he was poſſeſſed a 2 Michaelis 2 ad fleſtum M. 
when he demands rent for one year, it is bad; for it wants one day 

of a year. Per Tel. 74. 

But virtute cufus intravit 1s ſufficient, without ſhe wing the time of 

the entry. R. Latch, 196. 


And if the leaſe commenced at a 0 day, it ſhall be intended | 


that he entred after the day. R. 2 Cro. 549. 
3o, upon a leaſe for years no entry or occupation need be alleged. 

1 Sal, 209. 

So, if - leaſe begins. from Michaelmas, and the entry is 29th Sep- 
tember, which is the day before the commencement, it will be well 
after ni debet, and a verdict for the plaintiff. R. Cre. El. 169. 
If a tenant from year to year hold for four or five years, either he 


or his landlord, at the expiration of that time, may declare on the 


demiſe as having been made for ſuch a number of years. Salk. 414- 
cited 1 T. R. 380. 

If the declaration * 2 pg per nomen, &c. it ought to fay 
| that it was by writing 

So, the plaintiff muſt * — what rent is reſerved; for 
eeundum ratum 20 l. is not ſufficient. R. 1 Sal. 262. 

80, the plaintiff muſt ſhew when the rent Was in rear. Semb, 
„„ f ß hereby Foroart gf | 
But it is ſufficient, if the plaintiff ſays the rent was in arrear at 
fuch a day, without ſaying that it then became due; for it ſhall be 
intended upon a general demurrer. R. 1 Sal. 1 

And if it be reſerved at two feaſts, it is not dc to ſay that 
it was in arrear for a year, without ſhewing at what feaſt the year 
expired. R. 3 Mod. 70. 'Semb. Sho. 9. R. Cro. El. 302. 

- Yet, if the declaration ſhews that he had 437” 
it will be aided. R. 3 Mod. 70. 


* 


And therefore, if he alleges: a demiſe made to B., but does not '"Y 


hi 


Thomas, & c. the declaration muſt ſay that the rent was due 21ſt De- 


q = 
= 3 


bendum. Did. 


ths 5 ena a 
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| | WO | 
If it be reſerved at two feaſts, or ten days after, it is not ſufficient , i 
ſo ſay that it was in arrear for 10 days, but he mult ſay after 10 days. | 
R, . on .:-..; - m__ To on. 

If the grantee of a reverſion be plaintiff, he need not allege notice 
or attornment in the declaration; for if he has paid, it will be a good 
plea; if not, the action is a demand. R. 2 Cro. 193. 3 

But the rent muſt be computed according to the day mentioned in 
the reddendum, not according to the habendum : as, if a demiſe be to 
commence from the 24th December, rendring rent at Michaelmas, St. 


cember, viz, St. Thomas, not the 24th of December. R. 1 Sal. 1414. 
Yet, reddendum quarterly ſhall be computed according to the B- 


But if debt be for a ſum more or leſs than the rent in demand, 
it is bad, except where it ſhews the xeſidue diſcharged. Vide ante, | 
(C 84.—2 W 7.) CR 

As, if debt be for 100 J. and the plaintiff declares upon a leaſe, 
rendring 74 J. and demands for a year and a half, it is bad, if he 
does not ſhew that the 11/7. above the 100/. is ſatisfied. Semb. 
2 . he"... - | Ny 

So, if debt be for 15 ., and he declares upon a leaſe rendring 30. 
and demands rent for a year, it is bad, if he does not ſay how the 
15s. are diſcharged. R. Cro. Car. 137. | | oo 

Yet, in debt for ſo much rent, upon ui debet, if it appears that 
the rent ought to be apportioned for part, the plaintiff ſhall recover 
for the reſidue. Per Poph. 3 Co. 24. a. Acc. 1 Sid. 6. 2 Infl. 504. 

So, in debt for a quarter's rent due at the end of the term, it is 
ſufficient without ſhewing the reſidue ſatisfied. R. 2 Yent. 129. 

So, if by his own ſhewing the plaintiff demands more than is due, 
aſter a verdict upon i debet he may remit the ſurplus, 1 Vent. 49. 


(a2 W 15.) Judgment by Confeſſion, Ge. . 


After a declaration in debt the defendant may demur. 555 

Or, demand oyer of the deed on which he may demur, if upon oyer 
no cauſe of action appears. 9 8 

Or, to avoid more trouble, the deſendant may give judgment by 
his confeſſion. | BY: 7 TOR | 

Or, by nil dicit. Bro. Pad. M. 216. 1 

Or, to avoid damages againſt him in writ of deceit, the attorney 
may plead non ſum informatus. F. N. B. 98. J. 

But the prothonotary ſhall not ſign judgment by confeſſion, nil dicit, 
or non ſum informatus, if it be not brought to him after Ager, before 
the firſt day of Trinity term, or within 20 days after the end of 
every other term, except where the warrant of attorney is dated after 
the term, and then before the eſſoign- day of the next term. Per 
Rule, Tr. 29 Car. 2. Mills, 75. . a 1 


5 | (2 W 16.) Pleas in Debt. | 
(2 W 16.) Upon a bond That are good or net.] To debt what pleas 
the defendant may plead in abatement, vide Abatement. | 
In bar to debt upon a bond the defendant ſhall plead in avoidance 
or diſcharge of the action. - IT $i Ds 
Vol. V. 1 8 | (2W17,) 


Per N 4 
- 


(2 W 17.), NI debet.) As, the defendant may plead the general 
iſſue nil debet to debt upon contract, not upon bon. 
And this plea is good in all caſes where nothing is due at the time 
ol the action. | 5 „ 
So, nil debet is a plea in debt for an eſcape; for the commitment 
is only inducement. Sal. 566. | | 
In debt againſt an executor or adminiſtrator upon a devaſtavit after 
Jodgment apainſt him, tho“ mixt with record. 1 Sand. 219. R. 
art h. 2. | 
In debt upon a ſpecialty to pay ſo much as A. owes. for it is no 
ſum certain, but muſt be aſcertained by averment. R. Skin. 17. 
In debt for the atrears of a rent-charge deviſed for life; for the 
will is no ſpecialty. Hard. 332. ; h 
In debt upon a tally. Hard. 332, 333. 4 
Tho! the debt is barred by the ſtatute of limitations; for he need 
not plead nil debet infra ſex annes, but nil debet generally. Per Halt 
C. J. (Vide 1 Ld. Raym. 153.) | | 
Or, a releaſe be given; for then he owes nothing. 1 Sal. 394. 
And this plea ought to conclude to the country. R. 1 Sand. 283. 
And the plaintiff ought to join in iſſue without replication. Co, 
Lit. 126. a. _ | | 8 | 
But where the defendant has matter for his excuſe or diſcharge, he 
cannot plead nid debet. | | : 
So, it is no plea to a penalty in an indenture to perform covenants. 
R. 2 Mod. Ca. 106. 323. 382. | 
_ , [Where matter of fact is the foundation of the action, and a ſpe- 
cialty only inducement to it; as, in debt for rent on an indenture, 
there nil debet is a good plea: but where the ſpecialty is the founda- 
tion, and the fact is but inducement; as, in debt for non-performance 
of à covenant to accept and pay for ſtock, there nil debet is no plea. 
Warren v. Conſoth, T. 13 G. Ld. Raym. 1500. Str. 778.) | 
80, nil debet is no plea io a debt by bond, ſingle bill, or other ſpe- 
cialty, with E t an acquittance. R. 5 Co. 43-a. Cro. El. 455. 157- 
Mo. 692. R. g Ed. 4. 53. a. [2 Wil. 10] . 
L Ni! debet is no plea to a bail-bond. Mills v. Bond, M. 7 G. Fort. 
363. Mayhew v. Mayhew, P. 4 6. Fort. 367. 
Nor, to an annuity granted by deed. Hard. 333. I 
Nor, payment without an acquittance, and if found for the de- 
fendant he ſhall not have judgment. 2 Cro. 377. 1 
If found for the plaintiff it ſhall be aided by the „. 32 H. 8. Vid 
Amendment, (K 17) ; 1 : 
(If nil debet is pleaded in a gui tam action, defendant cannot give 
in evidence, a record of recovery againſt him for the ſame forfeiture 
by another perſon. Bredon v. * — P. 12 G. Str. 701. 
A ſet-off may be pleaded to debt on a bond, conditioned for the 
payment of an annuity or growing ſum: Collins v. Collins, T. 32 U 
33 6. 2. 2 B. A. 820 „ ö | 
In an action on a borid the defendant muſt ſet forth in his ples 
the ſum really due on the bond before he is entitled to ſet off an 
croſs demand on fare 8 Geo. 2. c. 24. /. 5. and ſuch averment 19 
traverſable. Symmons'v. Knix, B. R. H. 29 Geo. 3. 3 T. R. 65. 
Tho' laid under a viz. the averment being material. Grimuood * 
Barrit, B. R. M. 36 Geo. 3. 6 T. K. 460.] . 
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[Where a bond was given to one in truſt for another, in an tion 
brought by the truſtee on the bond, the court permitted the defendant 
to ſet off a debt due from the egſuy que truſt, in the ſame manner as 
if the action had been brought by — Bottomley v. Brooke, C. P. M. 
22 Gee. 3. cited 1 T. R. 623. ]) | 


[The whole penalty of a bond cannot be ſet off. (And Qu. Whe- 


ther under a penalty of a bond for performance of articles, which 


ſounds only in damages, the ſum really due for damage ſuſtained 


can be ſet off?) Nedrife v. Hogan, T. 33 & 34 G. 2. 2 B. M. 

1024. . POE ED "is — ECT 
[Nil debet on bond may be good after verdict, tho' bad on general 

demurrer. Anon. M. 27 G. 2. 2 Wil. 10.) | | 


(2 W 18.) Non ef faum.] So, to debt upon bond, Ee. the de- 
fendant may ſay non ef factum. GY. AJ. 72. „ | 


And this plea is good in all caſes where the bond or ſpecialty was 


not executed. - 

Or, if it was executed, but was void ab initio; as, for default of 
capacity; if the obligor was a monk, feme-covert, &c. he may plead 
| a ſpecial noft eff faftum. | a | | 

And it ought to conclude to the country. R. 1 Sal. 274. 


[On non eff factum pleaded to debt upon articles, defendant may 


give lunacy in evidence, and plaintiff will be nonſuited. Yates v. 
Boen, M. 12 G. 2. Str. 1104.] N | 

But if the plaintiff pleads over to the ſpecial matter, it will be 
well. 1 Sal. 274. | 


[IF a bond is void ab initio, the facts which make it ſo may by 


law be averred tand ſpecially pleaded ; e. g. that the bond was given 
to indemnify againſt a note given to ſuppreſs evidence on an indict- 


ment for perjury. Collins v. Blantern, P. 7 G. 3. 2 Wilk, 341. 


47.5 ; 212 
(Such plea ſhall conclude that the ſuppoſed bond ig void in lau, et 
hoc, &c. and therefore prays judgment, and this may be pleaded with 
non «ft factum. Ibid.) | 


- "Bi | | | 

So, if it was executed, but became abſolutely void before the time 
of the aCtion; as, if it be eraſed, altered, or cancelled. R. 5 Co. 
119. 5. Dub. Dy. 112. a. 1 Bro. Ent. 198, 199. Cont. Sau. 71. 

o, if two are bound, and the ſeal of one is broken off, for this 
avoids the whole deed; tho' they are bound jointly and ſeverally. 
Dy. 59. a. in marg.— But it ſhall conclude a#io non, & c. Dal. 33.— 
Mor his deed. Dal. 105. 4 | | 


So, if it was executed to the uſe of one who refuſed it, or if hen 


huſband refuſed. 5 Co. 119. b. Dy. 167. b. | | 

Or, was delivered as an eſcrow, to be his deed upon conditions, 
which are not performed. 2 Rol. 683. l. 5. 2 Bro. Ent. 82. Ray. 
7” bor Ca. 217.—and ſhall conclude actis non, &c. Dal. 33. 

J. I 7. 0. * . 4 

Bot it is no plea where the deed is only voidable; as, for infancy, 
dures or per minas. * | 


* 


ſ 2 | So, | 
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80, if it is ; $i by act of parliament ; as, by the ſtatute of uſury, 
&c. K. 5 Co. 119. a. 

Or, becomes void after aQion brought by accident: as, if the ſeal 
is deſtroyed by rats or * accident after plea, R. Dy. 59. R. 


Des. 33s | 
80, it is no plea has the "OF is . upon record. 1 Rol. 


262 4: 12. 

Nor, to a recognizance or ſtatute. Hard. 367. 

So, a ſtranger to the deed cannot plead a ſpecial non ef Jab, but 
ſhall ſay nothing paſſed by the deed. 1 Rel. 188. 

If the plea ſays quod faum prædictum was altered, et fic non eff fac- 
tum, it will be repugnant and bad. R. Cre. El. 800. | 

So, it is no plea where it was a joint bond, and the plaintiff de- 
clares upon a bond by one alone. R. 5 Co. 119. a. Sav. 92. | 

Where the bond was delivered to the party himſelf upon a condi- 
tion not performed. R. g Co. 137. 4. | | 
Or, if the delivery to a ſtranger be not as an oſerow. Dy. Ms b, 
Co. Ent. 145. b. 

If an indenture be executed by one 2 only, apd the other party 
Joes not execute. - R. Cro. El. 212. 

If the delivery, after conditions performed, is to be ut ſcriptum 
ſuum, not ut ſactum. Per tao F. Morton cont. Ray. 197. | 

If the iflue upon non eff factum is found for the defendants, the deed 
may be kept in court. 1 Sal. 215. 

But ſhall not be cancelled, nor kept upon a collateral iſſue. 14. 


(2 W 1 9.) Per dures.) Bog to debt upon bond the defendant ney 
plead per dures. Cl. Af. 77. Brg. R. 200. 
So, to debt for arrears of an account. R. 1 Leo. 13. 
And it will be dures, if a man is forced to give a bond, Qs. by a 
| wrongful impriſonment. 2 1ſt. 482. 
As, when he was under an arreſt without legal proceſs. 
Or, by the proceſs, warrant, &'c. of him who had no juriſdiction. 
So, if a man arreſted by a legal proceſs be forced by tortious uſage 


in priſon. 2. uf. 482. 
But, without plea of dures, the bond, &c. ſhall not be avoided ; for 


it is not void, but only voidable. Bid. 


Replication.) To this the plaintiff may reply, had the defzndant 


was ad largum, and not per dures. Cl. Af. 77. Bro. R. 200. 
But a man ſhall not plead dures to a deed acknowledged by him 


to be inrolled upon record. 1 Rel. 862. J. 15. 
So, it is no plea for a ſurety for B. that the bond was obtained 


by dures of B. R. 2 Cro. 187. 


(2 W 20.) Per minar. Bo, fer ninat. Cl. A. 72. 
And menace of life, member, mayhem, or impriſonment, is ſut- 


hcient to avoid a deed. 2 Inft. 483. 
Bat menace of battery it not ſufficient to avoid a deed, Lid. 


Nor, menace of burning his houſes. hid. 
Or, taking or deſtroying his goous z 4 * he r recover damages 


; d, 
for them Di kite 


7 < 


- 
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Redlicatient To this the plaintiff may reply, that it was voluntary, 
gnd not per minas. Cl, Af. 72. ; TR 


(2 W 21.) Ceverture.] Sq, to debt by a feme-covert, as ſole, the 
defendant may plead in bar, that A. and ihe are married, Sb, 30. 

 - $0, in debt or action upon the caſe, by a man againſt a Woman. 

K. Ray. 395. FA . . 
But in debt by huſband and wife, he cannot plead ne unques accouple, 

&c. for the trial would be altered, R. Sal. 33 7. 


% 
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(2 W 22.) Mithin age.] So, to debt upon bond, the defend 
ant may plead that he was within age. CJ. Af 76. A. Ent. 273. 
So, to debt on ſimple contract, if it was not for neceſſaries. Vide 
Enfant, (B 5.) i „ EE 

And it ſhall not be intended for neceſſaries, if it be not al- 
jeged; and thereſore if the defendant pleads within age, and the 
plaintiff demurs, there ſhall be judgment for the defendant. &. 
2 Cro. 560. | . 


Replication. In replying to a plea of infancy, the plaintiff muſt 
ſhew enouyh in the replication to maintain every part of the declara- 
tion. 1 T. R. 40, | 
Jo this plea the plaintiff may reply that the defendant fur plene, 
etatis et non infra. Cl. Aﬀ. 76. , 

He may reply to part Hl age, to the reſidue for necefſaries ; tho? all 
the ſync day. R. 1 Sal. 223. 25 1 

To within age pleaded to debt upon contract, the plaintiff may ſay, 
| that the defendant was indebted ta bim for neceſſary apparel, phyſic, 
victualt, &c. Cro. El. 583. | ES £ 1 

[To plea of infancy, to afſumpſht on a farrier's bill, plaintiff muſt 
reply gen rally, neceſſaries for the infant, nat neoeſſaries for his 
horſe. Clogs v. Brooke, M. 12 G. 2. Str. 1101. Andr. 277. | 

And if there is a bill for the debt, that he was indebted for neceſſq- 
ries, and the bill given for ſecurity of payment. Ajb. Ent. 273. . 
And it is ſuſlicient to rejoin, that it was not for neceſlaries gene- 
rally, without ſaying that the money, or any part thereof, was not for 
neceſſaries. N. Lut, 241. Carth. 110. | EE prey 
The plaintiff may reply to a plea of infancy, that the defendant, 

aſter he atiained 21, confirmed his promiſe; and if the defendant . 

rejoin that he did not, the plaintiff need only ta rejoin that he did, 
and the defendant myit ſhew that he was under age at the time, 
17. K. 648] 


(2 W 23.) Statute of Uſury.) That the bond wag given upon an 
uſurious contract. Co. Ent. 168. b. 2 Vent. 80. Clift. 185. 
Aud it may be pleaded, without reciting the ſtatute, Bro. V. A. 
255˙ | | | 
ut the defendant, by his plea, muſt ſhew the uſurious agreement 
ſpecially, and how much more than legal intereſt was given. R. 
0d. 35. | 5 No | | 
So, he muſt expreſgly aver that the agreement was for giving day 
of payment, Cc. R. Jon. 410. | 
L224 Rod corrupte agreatum fuit. Crod Car. 50. | | 
THAI | 813 | Replica. 
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Replication.) To this the plaintiff may reply quod non agate 
agreatum fuit. 

4 uod licite barganizavit, with a traverſe of the corrupt agreement. 
J. A 324. | 
14. it was for a lawful debt with a traverſe, c. Cl; 2 18 8 
[So, on a note, plaintiff may reply that the note was given for a 

juſt debt; ab/que hoc that it was agreed mode et forma as defendant 

pleads. Cooke v. Rattliffe, T. 9 G. 2. B. R. H. 287.) 

That it was a miſtake of the . with ſuch traverſe. 2 Vent. 
82. R. Cre. Car. 50 1. 
So, if the defendant avers the manner of the „ the plain- 

tiff may traverſe the averment. Semb. Hard. 418. 

[To debt on bond dated 2oth July, conditioned for repayment of 

the principal ſum, with intereſt, at 5 J. per cent. from 24th, June 

preceding, defendant pleaded that there was a corrupt agreement be- 
tween plaintiff and defendant ; that the former ſhould lend the prin- 
cipal ſum on 2oth July, to be repaid with intereſt from 24th June 
preceding, which exceeds legal intereſt, and that the bond was given 
in purſuance thereof : plaintiff in his replication traverſed the cor. 
rupt agreement, and defendant demurred. Judgment was given for 
the plaintiff, becauſe the demurrer admitted the non-exiſtence of any 

corrupt agreement. Grimwood v. Oe B. R. M. 36 Geo. 3. 
6 T. K. 460. 


: (2 W 24.) Outlazury, & c. ] T hat the plaintiff was 3 * 
V. M. 460. R. Ow. 22. Vide ante, (2 G 4.)—Abatement, (EA.) 
So, tho? the plaintiff was outlawed after the _—_ brought. 1 Sal. 
178. 
So, that the plaintiff was attaint of felony, &c. Bro. V. M. 252. 
Lut. 610. Vide Abatement, (E 3.) 
. - [And if a pardon be replied, it muſt be edited to be / pede figilh. 
7” Bull v. Tilt, C. P. H. 38 Geo. 3. 1 B. & Pull. Rep. 199.]J 
T hat the plaintiff's teflator ꝛuas ſelo de ſe, and the defendant has 
paid to the king's grantee. Clift. 190. 
So, it is ſufficient to ſay, debito 4 utlagat. fuit, without ſhewing 
how. Dub. 2 Vent. 282. | 
But to ſay, et ſciend. eft quod A. ata. fuit, i is not good. R. 1 Sid. 


17 

| And ! it is not neceſſary to produce it ſub pede h illi, when the plea 

' 38 in bar. Lut. 1514. 
And it is not neceſſary to ſay, after the laft continuance, that he was 

outlawed fince the declaration. 5 Mod. 11. 

But in an action againſt an executor or adminiſtrator, outlawry 
of the teſtator or inteſtate is no bar; for he may have aſſets not for- 
feited. Semb. Cro. El. 375. R. Cro. El. 85 1. Hut. 5 3. ; 


(2 W 25.) Theſt, 23 H. 6. c. g. that it was to a ſheriff, &c. colore 
officii.] To a bond given to a ſheriff colore officio, or for caſe and 
favour; = defendant may plead the he 23 H. 6. c. 9. 1 Sand. 150. 
Dy. 119 

5 ue Whether this is not a private ſtatute, and FE A muſt 
be ſet out? But if ſet forth, in a plea to an action on a ſheriff's bond, a 


miſrecital i is fatal. Boyce v. Whitaker, . B. R. H. 19 Geo, 3. 1 94.1 


19 


% ranapan, 


Ibis ſtatute is a public act, and the court will take notice of it, 
though it be not pleaded. Samuel v. Evans, B. R. T. 28 Geo. 3. 
2 T. K. 569. : : wy e | 

[And if it appear in a declaration, by the aſſignee of the ſheriff on 
ſuch bond, that the bond is void by the proviſions of that ſtatute, the 
court, on motion, will arreſt the judgment againſt the defendant on a 
plea of non git factum. Bid.) 3 . 

So; to a bond given to the marſhal of B. R. warden of the Fleet, 
Kc. I Lev. 254. 1 Sand. 162. 1 Sid. 383. R. Cro. El. 66. 

But the ſtatute is no plea, except as againſt the ſheriff, his bailifty, 
or mjnifters ; as, gaolers, &c, Cro. Car. 30g. SW na 

It is no plea againſt a ſerjeant of the marſhes in Wales; for he is 
not an officer within the ſtatute. Serb. Cro. Car. 309. . 

Nor, againſt the ſerjeant at mace of the houſe of commons. 
R. 1 Lev. 209. Ray. 62. K. Hard. 464. Dub. 1 Sid. 384. 8 
Nor, to a bond to an officer of an inferior court, upon an arreſt 
out of his juriſdiction. R. Cro. Car. 30g. EI | 

And therefore, if a bail-bond be not conformable to the ſtatute in 
the condition, it will be void: as, if it does not ſay in certain before 

what juſtices, or in what court, the defendant is to appear. Dy. 364- 

4. in marg. | | 5 

So, if it does not ſay in what ſuit: as, if it ſays in placito debiti, 

where the writ is in placito tranſgreſſionis ac etiam bille for 40 J. debi. 
Semb. 1 Vent. 233. But afterwards R. cont. for it is ſufficient that the 
condition ſhews the time and place of appearance, and in what ſuit. 
2 Jon. 138. Mod. Ca. 122. Vide Ray. 220. 2 Lev. 35. EE 
[Under an original writ in a plea of zreſþaſ5 on the caſe, on promiſes, 
the ſheriff took a bail-bong, conditioned for the defendant's appear- 
ance, Cc. in a plea of treſpaſt; and it was holden good. Owen v. 
Nail, B. R. T. 36 Geo. 3. 6 T. R. 7102.) „ | 
So, if he takes only one bond for three defendants, who are ſued 
ſeverally. HE. Cai 12S; - . | 
So, if the day of appearance be after the term, or impoſlible, 
Semb. 3 Lev. 74. A. Mills v. Bond, M. 7 G. Fort. 363. 
So, if the bond be without any condition. 10 Co. 100, a. 

Or, taken of him who is not bailable. 10 Co. 100. 5. 3 

If the bond be to the ſheriff not by the name of his office. 2 Jen. 138. 

Or, to the ſheriff in com. perdict. for prædict. R. Pal. 378. 

On to another by the name of ſheriff, and not to the ſheriff. 10 Co. 
100. ö. | | 
Dut, if the county be named, and it be to the ſheriff, without 
ſaying de com. prædict. it will be good. R. 2 Lev. 123. | 5 

[To take advantage of a bail-bond's not being made to the officer 

by the name of his office, oyer of the bond muſt be prayed. Darby 

v. Hammond, P. 8 G. 2. Fort. 371.) 555 

So, if the bond was to A., without ſaying tune vicecom. it is 

2 rg the declaration be ad reſpond. A. nuper vicecom. R. Cro. 

Boo. | ES 
If the bond be to appear, and alſo to pay chamber-rent. R. Ray. 

2. „ _ „ | 
Or, alſo to indemnify the ſheriff, 10 Co. 100. b. R. Dal. 76. 

Boy if the bond adds, appear, and there receive forther as they ſhall 


award. Dy. 364. a. in marg. 
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So, if the bond has no condition, or, which is the ſame, an impoſ- 
Dble one; for then the bond is ſingle; - Sem. 3 Lev. 74, 75. 
30, if it be to appear coram majgſtate ſud, without ſaying coram 
domino rege. 42 Lev. 177. 0 y | 
Ad refpond. billæ for 1001. without ſaying at whoſe ſuit. 2 Lev. 175, 
If it be to ary a debt. 10 Co. 188 * 0 | 2 
So, the ſtatute is no plea, if the bond was taken without legal pro- 
ceſs; for he ought to plead dures. 2 Jan. 76. Semb. Cro. El. 646. 
But a bond, that the defendant appear perſonally, is good, tho' the 
| Narute ſays, no ſheriff ſhall take obligation but by name of his office, on 
condition that the priſoner ſhall appear at the day and place as the writ 
ſpall require. Dy. 364. in marg. R. 2 Lev. 78. 10 Co. 1c1. Sav. 81, 
Cro. El. 776. N | ok 
| [A bail-bond is good, though made two days after the return of 
the writ; for defendant has four days to, put in bail, Belgardine v. 
Preſtan, P. 8 G. Fort. 365. 55 5 
[If the bail-bond is for more than the ſum in the writ, it is not 
void; it is only a miſdemeanor in the officer. Fenyns v. Gogſtrey, 
H. 3 G. 2. Fort. 366. Ruſh v. Rufb, P. 6 G. 2. C. B. Fort. 370. 
[Bail-bond is good, though the indorſement of the writ is dif— 
ferent from the ac etiom. Fromantecl v. Williams, H. 3 G. 2. Fort, 
367. | 5 
5 So, that the defendant appear, Oc. and then and there anſwer, &c. 
for it is tantamount to ad reſpondendum as the writ ſpeaks, R. Dy. 
364. a. Dub. 2 Leo. 78. Acc. 10 Co. 101. | 
That he appear before ju/ic. naſtris de B. without ſaying apud Weſtm. 
is ſuſicient. R. 2 Vent. 238, | | 
Or, coram rege in cancellar. thy) it ſays, apud Weſtm. inſtead of 
| ubicunque. Semb. 2 Vent. 238. Cont. 1 Vent. 2 34. : 
13 Or, coram juſt. de B. R. apud Weſtm. without ſaying, ad placita 
£7 coram nobis, &c. R. 2 Jon. 46. 2 Lev. 180. | . 
In the Star- chamber, without ſaying coram rege et concilia, & e. Per 
Troiſd. 2 s a . DES: 

[On a ſpecial original returnable coram dom. rege, ubicungye tune 
fuerit in Anglia, a bail-bond without the wbicungue, &c, is good; for 
there are no ſet forms of words for theſe bonds; and if in ſubſtance 
they ate to appear according to the deſign of the writ, it is ſufficient. 
| Shuttlewworth v. Pilkington, T. 14 G. 2. Str. 1155. | 
That he appear ad reſpondendum de placito debiti generally, where 

the writis for 350/, R. 2 Cro. 286. 45 

Or, ad reſpondendum, without ſaying in quo placito, if the writ is 
recited in the condition. R. 2 Lev. 12. ; 

[If the proceſs is in trover, and the condition of the bail-bond to 
anſwer to a plea of treſpaſs, yet it is good: the ad reſpond. is ſur- 
pluſage. Davenport v. Parker, M. 4 G. 2. G. B. Fort. 368.] 

So, a bond to ſave harmleſs from paſt eſcapes, is not void, other- 
wiſe from future eſcapes. Mod. Cn. 225. 1 8 1 

So, a bond to the party, and not to the ſheriff, to pay or give 
ſecurity for ſuch a ſum, or render himſelf to priſon, is not within 
the ſtatute. R. 2 Med. 305. | Y | 

| So, a bond that he will be a true priſoner, is not within the ſta- 
_ | tutt, if he traverſes the eaſe and favour. R. 1 Lid. 383. Per Hol, 
Sal. 438. Semb. cont. 10 Co. 100. 6, _ Ee in — 
7 Or, 
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upon a fieri facias into court at the return. R. 10 Co. 99. v. 
Or, for the due execution of a fieri faciat. R. 10 Co. 100. a. - 
Or, for payment of money to the king upon an extent. 10 Co. 
100 St. | | 3 | dev EA. EA; 
So, the bond is not void, tho' the bail be inſufficient.  R. Cro. El. 
808. 85 2. 862. Mo. 636. Vide Bail, (K. 5.) , 


So, the bond is not void, if given by a perſon not in 1116 cuſtody. 


or who need not appear. R. Mo. 45 2. D. 4 Med. 187. | 
Vet a bond taken by him who is no miniſter within the ,. 23 H. 
8. 10. in a caſe not bailable, is void by the common law. R. Bard, 


464. | | 3 
Or, if the bond be for profit to himſelf. Sal. 438. 
Or, to let to bail a man not bailable. 10 Co. 100. 5. 
Or, for his fees, before execution done. R. HN. 52. - 


[An agreement in writing to put in good bail for a perſon arreſted | 


on meſne proceſs at the return of the writ, or ſurrender the body, or 


pay debt or coſts, made by a third perſon with the bailiff of the 


' ſheriff, in conſideration of his diſcharging the party arreſted, is void 
by this ſtatute, Rogers v. Reeves, B. R. M. 27 Geo. 3. 1 T. R. 
418. 1 5 6 a | | | | 

[The undertaking of an attorney for the ippearance of a defendant, 


is not within the ſtatute, ' becauſe it is given to the plaintiff in the 


action, and not to the ſheriff. id. Vide Bail, (K 5.)] 


[A bail-bond may be aſſigned by the ſheriff after he is out of his 


office. Hange v. Manning, T. 8 G. Fort. 365.] ; 
(If the aſſignment is ſaid to be ,gillat. & atteſtat. it is well, though 
not ſaid to be under hand and ſeal. Watkyns v. Harris, H. 3 G. 2. 
Fort. 367.] | | 1 ; 

[1f to a bail-bond given to the priſon-keeper of the marſhal's court, 
the ſtatute be pleaded, and that A. ſued forth of the palace, it is bad 
it ſhould be, ſued forth of the court of the palace. Derby v. Roſe, 
H. 8 G. 2. Fort. 370. | 
 [Bail-bond on an attachment (except out of Chancery for want of 
appearance or anſwer) is void. Barnes, 64.] 


Replication. ] To this plea the plaintiff may ſay, that it was for ſe- 
curity of his priſoner, and traverſe that it was for eaſe and fayour. 


K. 1 Sand. 162. 1 Lev. 254. 1 Sid. 383. 5 3 
And if iſſue be thereon, little evidence will be ſufficient. R. 1 Sid. 
383. TY $ 33 


(2 W. 26.) The ft. 16 Car. 2. againſt Gaming.] So, to a bond the 
defendant may plead, that it was given for money won at play con- 
trary to the /f. 16 Car. 2. Clift. 187. 5 Mod. 3. Lut. 485. Vide 

ante, 9 | | | 
borne v. Stockdale, H. 8 G. Str. 493. 

He muſt ſhew the ſtatute. 25 
That he loſt upon tick at the ſame time above 100. 

That the bond was given for the ſame ſum. 
Bur the ſtatute is not pleadable, where debt is brought for à wager 
hen be was at play. R. 5 Mod. ö. Lut. 487. - | 


[The defendant muſt ſhew at what game the money was loſt. Col- 
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[It is no plea to a bond that it was given for the repayment of the 

moiety of a ſum paid by the obligee, (with whom the obligor was 
Jointly concerned,) for compounding differences for not delivering 
ſtock, c. and not performing contracts, c. which are prohibited 
by fat. 7 G. 2. c. 8. Faikney v. Reynous, P. 7 G. 3. 4 B. M. 2069,] 


2 W 27.) The fl. 5 Ed. 6. againſt ſale of ficet.] That it was given 
* the ſale of an office 5 * . 3 2 0 ＋ g. 45. 5 
Il t is not ſufficient in the plea to ſtate generally that the caſe js 
within the ſtatute, but facts muſt be ſet forth to ſhew that it is ſo. 
Huggins v. Bambridge, C. P. H. 14 Geo. 2. Willes, 241.) - 
But it is no plea to debt upon a bond, that it was given for com- 
poſition of felony ; for it is a bare fact, which is no plea in bar of a 
ſpecialty. Semb. F. g. 74. 5 | | 


(2 w 28.) Tender. ] So, to debt upon bond the defendant may 


plead a tender, and always ready, 2 Mod. Int. 234. Bro. F. M. 213. 


Jide Condition, (G 6, &c.) 
If iſſue be upon the tender, there muſt be an actual offer. 

But where the goods are cumberſome, the bringing of them to a 
place where the party may well receive them, and the offer of them 
there is ſufficient. R. Sho. 149, 150. | Pt 

This plea does not go in bar of the action, but of damages. F. 

1 Vent. 322. 2 Lev. 209. K. upon a ſingle bill, Carth. 133. 

But if tender be upon a bond with a penalty, it muſt be in bar to 

the action. R. Carth. 133. 5 ä 
And it cannot be pleaded after an imparlance. Dub. Dyer, 300. 
Semb, 36 H. 6. 13. 2 Gro, 627. 5 Ed. 4. 141. R. Lut. 226. 239. 
Adm. good to a bond, tho' in no other caſe. 2 Mod. 62. | 
If the declaration has ſeveral counts, it myſt be pleaded to a count 
in certaln. N. Lat. 2399ꝑʒi2. „„ he 
Muſt ſhew the day of the tender. 1 Sid. 10. 
And if it be at a day after the time limited by the condition, abinde 
always ready, is bad. R. MH. 9 V. 3. B. R. Giles v. Hart. (Vide 
1 Ld. Ray. 25 4. Sal. 622.) | | | | 
Or, at a day after the time of requeſt alleged in the declaration. R. 
Lut. 227. | „ 5 a 
Muſt allege always ready after the tender, for fill ready is not ſuf- 
ficient, Dub. Dy. 300. b. Acc. 2 Cro. 627. 


There muſt be a profert of the money in court. R. 2 Rol. 5 24. 
D. 9 H. 6. 65. Bro. touts temps prift. 3. 5, 6. R. Lut. 283. 368. 


But, where it appears that the thing to be delivered is ſo ponder- 
ous that it cannot be brought into cqurt, it is not neceſſary. Co, Lit. 
2c 7. a, 2 Rol. 524. E. 9 H. 6.65. Aft. Ent. 276. Toe 

So, when a forfeiture is to be ſaved, a tender is neceſſary. . 

1 Yent. 322. 3 Keb. 806. 810. 828. Ray. 419. R. 3 Lev. 103- 

Otherwiſe, it is not neceſſary. R. Ray. 419. conf, in rent. 1 Vent. 

322. 2 Lev. 209. | 5 | 

- The tender alleged muſt be legal: and therefore it is not ſufficient 
to ſay paratus fuit ſolvere, without ſaying et obtulit, R. Sal. 584. 

A tender of corn, Qc. muſt be with an uncore priſt. R. Dy. 25. 4 

So, if by bond money is to be paid within two months after the 


death of the obligee, if he pleads that within two months there ws | 
| | "> a ” 


T 


% 


% 


\ 


44 22 n 
d wing 


i  PARADER- 1 
no executor or adminiſtrator, he muſt ſay uncore priſt. R. Raym. 
1 | N Ky 
: [In pleading a tender of a ſum according to a defeaſance, (which 
is in a different inſtrument from the original deed,) it is not neceſſary 
either to plead that the party has always been and ſtill is ready to pay, 
or to bring the money into court; it is ſufficient to plead that on the 
day he tendred, &c. Trevett v. Angus, C. P. T. 11 & 12 Geo. 2. 
Willes, 107. (Com. 568.)] | | 5 
[Alter if the deſeaſance be in the ſame deed. 4bid,] F 4 
It is ſufficient to allege, that no one was ready to receive, in the 
words of the condition. And therefore if the condition was 10 pay to 
B., if it is ſaid prædict. B. non fuit paratus ad recipiendum, it is ſufficient, 
without ſaying nec aliguis alius. R. Tel. 38. 2 Cro. 14. OY 
So, ſurpluſage does not prejudice ; as, if he ſays, nd one ready ad 5 
exigendum et recipiendum, tho' a demand was not requiſite, R. Tel. 338. 
| 
| 


2 Cro. 14. | | | 

So, if a bond be to pay a legacy, which was payable upon requeſt, ' 
it is ſufficient to ſay outs temps, & c. for the bond does not alter the 
nature of the legacy. R. 1 Leo. 17. 75 | 
But, where damages are to be recovered, and not the debt, a ten- 

der may be pleaded without ancore priſt.: as, in covenant to pay to A. 
or his order, a tender to B. who has an order, and refuſal, is a good 
plea, without ſaying vncore priſt. R. Sho. 130. „ 
So, in replevin, if the defendant avows for a rent- charge, the plain- 
tiff may plead a tender, without a profert in cur. R. Sal. 584. 
And tho' the plaintiff accepts the money brought into court, the 
plea will be bad. Bid. . | 
But where a tender is pleaded, and the money brought into court, 
and the plaintiff accepts it, he cannot afterwards proceed for damages. 
Per Holt, B. R. H. 13 V. 3. Horne v. Lewen, (Vide 1 Ld. Ray. 
639. Sal. 583.) T. 1 An. Brecon v. Souter, (Lide 2 Ld. Ray. 774.) 
R. 2 Cro. 126. 5 £4 
[If defendant bring money into court on a plea of tender, plaintiff -. \ 
map take it out, tho" he reply that the tender was not made before 

| K brought. Le Greu v. Cooke, C. P. M. 39 Geo. 3. 1 By. K 

ull, 332.] CO . 1 5 
Jo, — by the f, 4 5 An. 16. at any time pending the action 
on a bond with a penalty, if the defendant brings into court all prin- 1 
cipal and intereſt due, and all coſts expended in law or equity, on | | 
| ſuch bond, the court may diſcharge the defendant from ſaid bond. | | 
Vide ante, (C 10.) | „ | | | 
Hut, ſuch proffer cannot be made before bail to the action. Mod. 


A Hos 


(2 W 29.) Solvit ad diem.) So, to. debt upon bond the defendant 
may plead: uit ad diem; for before breach it is well without an ac- 
quittance, . Sal. 508, ; | 
50, payment of part with an acquittance puis darrein continuance z 
for this goes in bar; R. Sal. 5 19. | 
And now, by the ff. 4 U 5 Ann. 16. if he has paid before the action | 
brought, tho it was got ſtrictly at the day, he may plead it. TO, 
If the condition be that he pay at D., he muſt plead quod ſelvit at 2 


* 


- 
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and the omiſſion is not ſupplied by ſecundum formam conditionts predid, 


upon a ſpecial demurrer. R. 3 Lev. 245. = 

IA. gave B. a bond to ſecure an annuity, and before any payment 
became due A. lent B. a ſum of money; on which it was agreed that 
B. ſhould retain the payments of the annuity as they became due, til] 


that ſum was diſcharged : then B. became bankrupt ; and the agree- 


ment to retain was held a good plea to an action on the bond by B,'s 
aſſignees for the payments accruing after the bankruptcy, being equi- 
valent to a plea of /o/vit ad diem. 3 T. R. 599.) „ 
If it be, that he pay within ſix months, be ought to plead payment 
within the time. X, Cro. El. 823. 75 | 
If the condition be to deliver 20/. or ten cows, at the obligee'; 
election, he muſt plead tender of one and the other. R. 1 Leo. 68. 
If the condition be that he pay upon aſſijrance of an eſtate, he muſt 
mew when the eſtate was conveyed; for payment at ſuch a day is not 
ſufficient, for it does not appear that it was paid upon the aſſurance, 
K. 2 Mod. 33. | . „„ 
So, it will be a good plea that he paid before act ion, viz. ſuch a 
day, which is before the day; for the words aſter the viz. ſhall be 
rejected. R. 2 Mod. Ca. 345. | | | 
But, it is no plea quod fuit itinerans ad felvendum ad diem, and he 
was impriſoned by covin of the obligee. R. Cro. El. 672. | 
That it was not demanded, tho* payable. upon demand; for the 
ſuit is a demand. R. 2 Cre. 242, 3. | 
Duod folvit pendente lite, without a ſpecialty for his diſcharge, R. 
Cro. El. 157. 884. | 
Or, after the day, without an acquittance for it. R. 5 Cs. 43. 4. 
Cro. ZI. (455.) Me 592. „„ 
Or, that the plaintiff agreed to give a longer day for payment. K. 
Cro. El. 697. | Df 1 | 
ln debt on bond from defendant's teſtator and A., joinily and ſeve. 
rally, if defendant pleads that teſtator in his life-time, and A, paid 
off the bond, and plaintiff replies, they did not pay it modo ef forms, 
c. and it appears, that teſtator paid part in his life, and A. the reſt 
after his death, this does not maintain the plea, _ Hudſon v. Sfalwod, 
-T. $6.2. B. R. H. 133.] 5 | 
 BSolvit ad diem ought to be concluded with an ayerment, and not 
to the country. R. 1 Sid. 215. TO 
[If payment in full is pleaded, it is ſufficient, if it is proved that 
* accepted the ſum paid as in full. Price v. Brown, H. 12 C., 
Str. 691. 8 | | 
- [If any intereſt has been paid after the day upon an old bond, (where 
the only evidence of payment is the length of time,) defendant mult 
| pd upon flat. 4 & 5 Ann, c. 16. Moreland v. Bennet, M. 11 G. 
Str. 052: ] 7 oo 3 6 PIG 
Mt 10 now an invariable rule, that if there is no demand for money 
on a bond for twenty years, the judges will dire& a jury to find it 
fatisfied, from the preſumption ariling from the length of time. Cra 


wick v. Simpſon, H. 1740, 2 At. 144. Ofald v. Legh, B. R. 7. | 


26 Geo. 3. 1 T. R. 270.) | | 8 Io 
If he pleads payment before the day, the plaintiff may demv": 
2 Mod Ca. 346. -- CRC SE. l 


„„ 
* 


ac «4 * 


day, fetl. ſuch a day, is good. Anon. T, 3 
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t the bond is conditioned to pay on or before; payment before the 
G. 3. 2 Will. 173] 

[if money is payable ar or before ſuch a day, and is paid before, it 
ſhould be pleaded, paid at fuch precedent day; and- plaintiff may 
reply, not paid that day, nor before nor after. Fletcher v. Henning» 
ton, P. 33 G. 2. 2 B. MH. 944] = 4 "8 

[To an action of covenant to pay money on a particular day, the 


defendant cannot plead payment on a prior day, becauſe if found one 


way it is not concluſive ; but he muſt plead payment on the day. 
Dyke v. Sweeting, C. P. M. 19 Geo. 2. Willes, 585.) 
[On a covenant to pay money at the end of ſix months, it will be 
underſtood to mean calendur (not lunar). months. Semb. Bid. 
[A replication taking iſſue on a plea of payment to debt on an an- 
nuity bond muſt be ſigned by a ſerjeant. Ellis v. Govey, C. P. T. 


39 Geo. 3. 1 Bof. & Pull. 469. 


(2 W 30:) Releaſe.) So, to debt upon a bond or ſpecialty, the de- 
fendant may plead a releaſe by the plaintiff, after the bond given. 
Vide poſt. (3 M 12.)—Vide ante, (2 VII.) 17 

If there are two obligees, a releaſe by one. 2 Rol. 410. l. 7. 

If the bond was to a woman before coverture, a releaſe by the huſ- 
band. 2 Kol. 410. J. 50. 52. | 3 | . 

A releaſe by one executor or adminiſtrator, where the debt was to 
the teſtator, or to them in right of the teſtator. 2 Rol. 411. J. 9. 10. 

But if the releaſe produced has a material variance from the releaſe 
in the plea, it is bad: as, if it be of a different date. R. 2 Vent. 131. 

To a releaſe pleaded, the plaintiff, being a party to the deed, can- 


not plead ne releſſa pat, but muſt demur, or ſay' non eff falum. R. 


2 Bul. 5 5. e ä | 
Otherwiſe, if he be a ſtranger to the releaſe. 1b:d. 


90, if there are two obligors, who bind themſelves jointly, a releaſe 


to one may be pleaded in bar by both. 2 Rul. 412. l. 29. 


So, if they are bound jointly and ſeverally. Bid. J. 22. Sat..574-] 
[If the obligee of a bond covenant not to ſue one of two joint and 


ſeveral obligors, and if he do that the deed of covenant may be 


pleaded in bar, he may till ſue the obligor. Dean v. Newhall, B. R. 
H. 39 Geo. 3. 8 T. R. 168. Vide Lacy v. Kynaſton, B. R. T. 
13 Will. 3. 1 Ld. Raym. 690. Salk. 575. Holt, 178. 12 Med. 548. 
S. C. Fitzgerald v. Trent, B. R. M. 8 Ann. II Med. 254] 
12 the releaſe to one was before the other had executed the deed. 
I | | 3 
So, if they are ſeverally bound for the ſame ſum. Semb. Did. J. 45. 
So, if the bond be by A., for the faithful ſervice of B., a releale 
to B. before the condition broken is a good bar. R. 3 Leo. 45. _ 
But in debt for damages recovered in a real action by two demand- 
ants, a releaſe by one is no bar; for this ſavours of the reality. 2 Rol. 
1 in quare impedit by two, the releaſe of one is no bar to the other. 
2 | f 
Nor, in ejectment. bid. J. 20. 45. 
Nor, in error to reverſe a fine. R. Skin. 343- | 
SO, if a bond be delivered hy two to a third hand, to be delivered 
x | | upon 


. ee egy . I IIa nes K 
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upon condition, a releaſe of the condition by one is no bar to the 


other; for this goes only in his diſcharge. 2 Rol. 411. J. 2. 

So, if a bond be by two, a releaſe to one, after his ſealing, and 
before the other has ſealed and delivered, is no diſcharge to the other. 
R. Cro. El. 161. ä * F 


So, in replevin, if the defendant makes cognizance in right of B., 
and there is judgment for the plaintiff, in ſcire facias upon the judg- 


ment a releaſe by B. is no plea. R. 2 Rol. 412. J. 5. Vide ante, 
(2 V 11.) > : 2 FA 2 
So, if a bond be, that B. ſhall ſerve truly, a releaſe to B., being 2 


ſttranger, after the forfeiture of the bond, is no plea, R. 3 Le. 45. 


So, if the bond was to A., as truſtee for B., a releaſe by B. with 
an averment that it was in truſt for him, is no bar. R. Dal. 38. 
1 Lev. 235. 3 Lev. 140. | | | 
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If the obligor of a bond, after notice of its having been aſſigned, | 


take a releaſe from the obligee, and plead it to an action brought by 
the aſſignee in the name of the obligor, the court will ſet the plea 
aſide ; and they will not under theſe circumſtances allow the obligor 
to plead payment of the bond. Legh v. Legh, C. P. T. 39 Geo. 3. 


1 % & Pull. 447.) 


So, a releaſe by A., after an aſſignment by commiſhoners of bank- 
ruptcy againſt B. R. Pal. 5og. a ; 
Nor, a releaſe by A. of all actions on his own account. R. 
1 Vent. 35. og 01; 5 | 

[A releaſe by plaintiſF's teſtator's will ſealed, cannot be pleaded to 
debt on bond. Parſons v. Coward, H. 10 G. 2. B. R. H. 357. 


So, if a man receives part of a debt due upon ſpecialty, and releaſes 


' it, this releaſe does not diſcharge the reſidue. Vide ante, (2 G. 14.) 


So, if a bond is in the penalty of 400 J. for payment of 200 J. and 


he receives and releaſes 300/. R. 2 Rol. 413. J. 15. 


So, it is no plea that he gave another bond in ſatisfaction. R. Cre. 
El. 716. R. Cro. Car. 85. R. Hob. 86. Acc. 2 Cro, 579. Vide poſt. 


(2 W 46.) | | 


Or, that the plaintiff accepted a flatute-fople after the day of pay- 
ment in ſatisfaction. R. Cro. Car. 86. 6 Co. 44. 6. ; 


Or, that the defendant agreed by indenture to fell land in fatisfac- 


tion of the debt. R. Cro. Car. 193. | 
Or, enfeoffed the plaintiff in ſatisfaQion of the debt. Cro. Car. 86. 


K. 2 Cro. 650. | OTA 

+ Tho' the other bond is after or before the day of payment by the 
prior bond. 2 Cro. 100. - 
* Yet, if the plaintiff does not demur, but joins iſſue, that there 1s 
no other bond, and there is a verdict for the defendant, the plaintiff 


ſhall not have judgment. R. 1 Brownl. 74. Hob. 69. 


(2 W 31.) Comperuit ad diem.) So, to a bail-bond the defendant 
may plead, comperuit ad diem. Bro. R. 203. | 

[But if, on juſtifying bail, proceedings on bail-bond are ordered to 
be ſtopt, and bond to ſtand for ſecurity z and after judgment in ori- 


ginal action, plaintiff proceeds on bond, defendant cannot plead com- 


Pucrit, & c. Barnes, 85.] 
. 1 * 1 . 255. 1 oy. 
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(2 W 32.) Covenant, dec. that he would not ft.] 80, if à man co- 


venants, c. that he will not ſue for a year, it will be a good plea, 


if he ſues within the time. Dy. 140. a. in marg. 


{To debt brought by huſband and wife on a bond, conditioned for 
the payment of a certain ſum at a certain day, defendant pleaded that by 
articles of agreement between the wife, her ſiſter, and the defendant, 
the intereſt of the money was to be paid to one of the ſiſters upon an 


event which had happened; but, as the plea did not allege the pay- 


ment of the intereſt it was holden bad. Baldu v. Elers, B. R. n 


33 Geo. 3. 5 T. R. 260.] 


(2 W 33.) Condition performed.) So, to debt upon bond the defend- 
ant after oyer may plead condition performed. Vide ante, (E 25, 26. 


—2 V 13.) | be 
And it is ſufficient to plead in the words of the condition. 
So, if the condition be to pay, if a ſhip returns, (perils of the fea 
excepted, ) but if it is loſt, that the obligation ſhall be void; it is ſuſh- 


_ cient to ſay it was loſt, without ſaying by peril of the ſea. KR. 


1 Lev. 7. 


If the condition be in the disjunctive, it is ſufficient to plead per- 


formance of one part or the other. Rf: 
And if the performance is to be upon a prior act by the plaintiff, 
he may plead that the plaintiff has not done ſuch firſt act. R. 1 Med. 
2 6 1 . ' ; | ; F SS, 45 
If the laſt words of the condition are an enlargement of the firſt, he 
need not plead to them; for it is ſufficient, if the plea goes to the 
material part of the condition. R. Mo. 477. : 5 
* So, in debt upon bond for performance of covenants, if the defend- 
ant pleads condition performed, and the plaintiff aſſigns breach for non- 
payment of rent ſecundum formam conditioms prædict. it will be well on 
a general demurrer or verdict. R. Hard. 319. 


So, in debt upon bond for performance of covenants in an inden- 


ture, if the defendant ſhews the indenture and pleads covenants per- 
farmed, he need not ſay que ſunt omnes conventiones, & c. R. 13 H. 7. 
19. 6. KR. 6 Ed. 4. 1. | . 1 19 
If the condition be to perform a will, whereby a legacy is given to 
the poor or churchwardens, it is ſufficient to ſay, that he paid it to 
them, without naming them. R. 1 Leo. 17. 5 
But the defendant cannot plead conditions performed to a bond for 
performance of covenants, without oyer of the deed, which contains 
the covenants. R. 1 Sid. 50. 97. 425. 1 Vent. 37. R. Al. 72. Vide 


ante, (P 1.— 2 V 13.) | 


And he muſt make a profert in cur. of the deed, otherwiſe it will be 


bad upon a ſpecial demurrer. R. 1 Sand. 9. Vide ante, (P 1, 2.) 


And ſhew the ſubſtance of the deed in Latin, under ſeal of the 


plaintiff; or, if he has it not, the court ex gratid will direct that the 
other party ſhall give him a copy. Bid. 1 Sid. 5. 

If the condition of the bond be to do ſeveral things, the defendant 
cannot plead performance generally, tho' all are in the affirmative, but 


ſhall anſwer ſpecially to every particular. X. 1 Lev. 303. R. Kel. 


95-6. K. 1 Sid. 215. 5 

Nor, if the things to be done are particular, and in the affirmative z 
but he mull ſhew how and at what time. Yide ante, (E 25, 26.) 8 
| a | „ 00, 
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So, if the condition conſiſts of ſeveral parts, he muſt anfwet to all 


„ 
e 


the particulars. R. Mo. 591. R. 2 Mad. 30ũ½. 


o, to debt on bond for a receiver of rents to account, and behave 
himſelf as a ſteward ought to do, if defendant pleads he received but 
one penny, which he paid to obligee, it is bad; for he ſhould alſo have 
pleaded, that he had behaved as a ſteward ought. Fletcher v. Richard 


„ f 
Yet, where the condition — 
formance generally has been allowed. Lut. 593. 


— 


So, the defendant cannot plead quad conditio obligationis nunguam 


fracta fuit, but muſt ſhew how it was performed. R. 2 Vent. 156. 
T hat na covenants or no ſuits are mentioned in the condition; for he is 


3.) 


eſtopped. X. Cro, El. 756. Vide ante, (2 VG.) 


- 


the condition is to fave harmleſs from rent for a tenement againſt. 
A., it is no plea that no rent is due, but he ſhall fay not damnijied. 


R. Sav. go. The 3 | 1 
Vet, if the condition is to indemnify, Sc. the defendant ma 


plead in the negatiye non fuit damniſicatus. Vide ante, (E 25. 


Tho' the condition be to acquit, diſcharge, and keep indemuified. 
R. 3 Mod. 252. R. 5 Mod. 243. Adm. 2 Sand. 84. 
he only pleas to bond to indemnify, are, non damnificat., or by 
plaintiffs own fault. Halland v. Malken, T. 33 & 34 G. 2. 2 Will. 
126:] | 


\ 


lt defendant in debt by churchwardens, on a bond to indemniſy 


pariſh from a baſtard, pleads non damnificatus ; replication he did not 


provide, and pariſh paid 5 J., rejoinder he did provide; and verdict, | 


for plaintiff; judgment ſhall not be arreſted, becauſe it does not ap- 
pear on the record that the child was born in the pariſh ; for the 
court will intend it was proved at the trial. Cooke v. Pettit, P. 26 G. 2. 
2 FViſl 5. . | | 

[To debt on bond to fave harmleſs from expences by reaſon of 
naming one to a curacy, or from ſuits by reaſon thereof, if the de- 
fendant plead non damnificatus ; the plaintiff may reply and aſſign for 
breach that he was obliged to pay ſuch a ſum by reaſon of ſuch nomi- 
nation, without ſaying how he was obliged. 2 Wilſ. 11.] | 

So, if the condition be to deliver a deed, c. it is ſuſſicient to ſay 
that he has delivered it. R. Sal. 4989. 


So, regularly, performance of the condition ought to be pleaded 


in the words of the condition. Sal. 520. | 

But excuſe of performance need not purſue the words of the con- 
dition: as, if upon a bail-bond he plead judgment. undetermined, it is 
ſufficient, without ſaying that the plaintiff did not diſcontinue, nor 
was nonſuited. 1b:d. | | 

If the condition be to leave his wife 50 J., it is not ſufficient to ſay 
that he made his wife executrix, and gave her to the value of 100 J. 
without ſaying that ſhe adminiſtred, and accepted it. R. 3 Lev- 
218, | 


court before 1 M., it is not ſufficient to ſay there was no court, 

without ſaying that he was ready at the day; for he ought to ſhew 
every thing poſſible on his part. R. 1 Sal. 172727. 5 
30, if the condition be to levy a fine, it is no plea that no writ of 
covenant was ſued, withaut ſaying that he was ready at the day- 
Ibid. | 13 Or, 


of multifarious particulars, per- 


„ 020 8 "Vi 


6-1 4.55. 


So, if the condition be to exhibit an inyentory into the ſpiritual 


* - * 2. 
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Or, $0 pay money to &., it is no plea that &. did aot come, without = 
Lying that he was ready there. R. 1 Sel. 1722. 
If the condition he do repair, it is no ples hat he repaired till ſuch 
a day, and then pulled down and rebuilt. R. Sau. 96, 9. 
If it be, chat his wife may make a deviſe of 200 4. to be paid within 
a year after her death, it is no plea to ſay that his wife deviſed 100 
if he does not ſay alſo that he paid it. R. Cm. Car. 597. © 
[If A. gives bond, conditioned to pay B. ſo much _ as C. is 
awarded to pay him, and C. is awarded to give J. a promiſſory note, 
r the condition of the hond. Bab v. Garnett, MH. 11 G. 3. 
28. 5 | | | 
Wherever defendant pleads performance, plaintiff mult aſſign an 
abſolute breach ; but this is 8 if he pleads a collateral 
matter; as, a releaſe. Tryon v. Carter, M. 8 G. cited and agreed to. 
Fletcher v. Henning ton, P. 33 G. 2. 2 B. M. 944. N 
[To debt on bond conditioned for the payment of money, the de- 
fendant eannot plead that it was given as an indemnity 2 an- 
ather bond, and that the plaintiff has not been damnified. Coup. 4. 


42 W 34.) Upon a flatute or recogniſance. Releaſe.) To debt upon 
a ſtatute or recogniſance, the defendant may plead a relcaſe;- Vide 


A releaſe by one conuſee. 2 Rl 411. /. 5. 14 . 
But a releaſe of part due upon a ſtatute or recogniſance does not 
diſcharge the reſidue. R. 2 Rel. 413. J. 5. Vide ante, (2 W go.) 


(2 W 35-) Defraſance.] So, the defendant may plead a defeaſance 6 


| for payment of a leſs ſum which he has paid. 1 Bro. Ent. 174. 
Vide poſt. (2 W 37.) — Ante, (2 V 12.) - 
8 j bond conditioned for payment of money on 25th of December.; 
a ſubſequent deed between the ſame parties, by which the obligee co= 
venanted that if the obligor ſhould pay on the 25th December.s 3. in 
the pound, Cc. ſuch payment ſhould be accepted in full diſcharge and 
ſatisfaction of all ſums due, Sc. and might be pleaded and given in 
evidence, c.; the obligor'(to an action on the bond) pleaded a ten- 
der and refuſal of the 5 s. in the pound on the 25th of December, and 
holden good. Trevett v. Angus, C. F. 2. 11 e 12 Geo. 2. Willes, 
107. (Com. 568.) S. C. 1 55 
A defeaſance that he ſhall not be ſued till ſuch a day, and, if he he, 
that he may plead it in diſcharge. Hard. 113. But it war reſolved 
cont. where it was not an abſolute diſcharge; for it ſhall be but a co- 
yenant. Sho. 46. Garth. G6. 1 
A letter of licence, by which it is agreed that, if he ſues within 
ſueh a time, the debt ſhall be forfeited. - R. Carth. 64. 1 
80, to debt for rent he may plead a covenant to deduQ ſo much for 
charges, &c. R. 1 Lev. 152. bs ea] N | | 
But a defeaſance, which is not in writing under ſeal, is not ſuffi- 
eient. R. No. 573. Wet | i I as i | 
But to debt upon aſtatute-or recogniſance, it is no plea that he had 
ment - in a /c as u ecogni K 
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(2 W 36.) Upon judgment. 5 Toe debt por 2 


judgment, the defendant may plead that the plaintiff had ſued ouf 
execution by ezlegit, upon which an extent was made. Dy. 299. ö. 


| Vide ante, (2 W 13.) © 
_ it will be good without ſhewing the return of the extent. Dy. 
299- 
Or, that the plaintiff had execution by Meri faciar Adm. Cre. Car. 
378. R. Sav. 123. 
But it is no plea that the plaintiff ſued out a ca. ſa. and took the de- 


Sande and kept him in execution till he ſatisfied the debt. . Tut. | 


641. 3. 
Or, that he ſued ſeveral elegits upon one of which part of the debt 
was levied. R. 1 Lev. 92. 


That error is depending upon the judgment i in the Exchequer. R. | 


Shin. 388. 590. 
(2 W 37.) Defaaſance.] 805 to debt upon. a e the de- 


Sond may plead a defeaſance. 2 Mod. Int. 231. Vide ante, 


(2 W 35.) 
| Bo. AM by the 48 5 An, 16. if debt be brought upon any 
judgment, if the de endant has paid the money due on ſuch Judgment, 
it may be pleaded in bar of ſuch action. 
But a bond given for a ſum, which was in fatisfaction of the judg- 


ment, is no plea ; for being only to give another action for the debt, 
it would not be a bar to the bond, a fertiori not to the judgment. R. 


2 Cro. 579. Vide Condition, (L 2, 3.) 


So, to a ſeire facias upon a judgment he cannot plead a zaagment 


in debt upon the ſame Judgment. : R. Cro. El. 817. 


| ( 2 W 38.) Nul tiel record. When this plea is N So, to 
debt upon a judgment, the defendant may plead nul tiel record. Vide 
ante, (2 W Ig.) -Vide Record (B). 

So, if there is a material variance between the judgment and the de- 
_ claration: as, if it varies in day or continuance. Tut. 945. What 
variance is material, vide Record (C). | 

So, if it varies in the attorney's name, Dub. 2 Med. 246. 

[Variance from ſcurphey i in Judgment, to curphey in recogniaance, 
fatal. Barnes, 475. ] 
(On debt on recognizance of bail, if the record is conditional, and 
the declaration not, plaintiff cannot have judgment. Barnes, 60.] 


(2 W 39.) When error may be pleaded ; when not. I So, if error be 
pending on the judgment in C. B. where the record itſelf is removed, 


it may be pleaded in abatement, R. 2 Vent. 261, Dub. 4 Mad. 247- 


Vide Dett, (A 2.) 
And he muſt plead in abatement ; for if the defendant denn, the 
plaintiff ſhall have judgment. 2 Vent. 261. 
But to debt upon a judgment, the defendant ſhall wot. plead in 
V abatement, error depending thereon. Semb. Lut. o. 
If error be in the Eucheguer or Parliament upon a judgment in B. 2 
for only the tranſcript of * record is removed. X. 1 Bid. 236. 
4 Med. 247. R. Sho. 98. R. Roy. 100. R. Sho, 146 Carth, 1.1 _ 
Ju. Den, (aa.) Fs 


„ LEADER 3 
Nor, can he pln! in bar error in is ora judgment. 2 Rel. | 
Sog. 4 205. | 


(2 w 40.) But tier 'entithng to an Ladin aa canned be 
pleaded.) Nor, matter which entitles him to an audita querela; for 
he ſhall be pet. to his writ of Sy or audita apa i Reb. 604. | 


"op 


(2 W 41.) Nor, arbitrament.] Nor, : an aden, 1 1 But 68. 
J 25. : 


(2 W 42.) Demurrer.] Nor, can hs demur to the declaration, if 
it ſhews error depending upon the judgment. R. 2 Vent. 261. 


(2 w 43.) Upon contract. Nil debet.) To debt upon a contract 
the 3 mall plead nil debet. Vide ante, (2 W 17. | 
So, to debt upon a Judgment i in a county, hundred, Cc. not of re- ; 

cord. $ho. 71. 
To debt upon a grant 'of a . for he has e alſo by 


diſtreſs. Hard, 333- 


(2 W 44.) Ni detinet.] So, if debt be in the detine only, he may 
plead nil detinet. Al. 76. 

And if he pleads nil debet, it ſhall be aided after verdict. A 

The defendant may plead one plea to part, and another plea to the 
reſidue of the debt. 1 Sal. 180. TE 


(2 W 45.) Wager of law.) 80, to debt upon a Gmple contra 
the defendant may wage his law. 2 Inf. 45. 

So, the defendant may Wage his law in debt upon a by-law. 2 Lev. 
106, . 

And in debt upon an arbitrament. Co. Lit, 29 5. &% N. Cre. El, 
600. 

In debt upon a ſimple contract, tho affigned to commiſſioners of 
bankrupt. 2 Lev. 106. | x 

In debt for a penalty, or amerciament in a. court baron, huydred, | 
or other court not of record. Co. Lit. 295. . Mo. 276. 2 Rol. 106. 
J. 10. Bend. pl. 200. R. 1 Le. 203. 2 Lev. 106. 

So, in debt upon a recovery in a court not of record. R. 2 Vent. 
171. Cont. 2 Mad. 140. 

In debt upon an account made before one auditor only. Co. Lit. 
295. a. 

in debt upon a contract for ſale of land. R. Cro: EL 750. 

* debt upon contract where a bond was given for the money. 

as 5. 

But in debt upon a deed or e the defendant cannot wage | 
his law. Co: Lit. 295. a | 

Nor, in debt upon a ſtatute. Did. 

Or, upon an arbitrament. Luft. 213. 

- So, the defendant ſhall not wage his law in debt for 3 or 
other duty, by the *cuſtom of Londen, which is confirmed by parlia- 
ment. R. 2 Lev. 106. 

In debt * a Judgment i in 7 inferior court. 25 2 2008 140. 

t 2 


* 
1 


8 4 n 
L 7 7 CREE n q my 
CL "A 1 * N ern 


AE 


m bebe "Oh th aeccuft bantr. N. rb. E „„ 
295. 4a. 


Nor, in debt for rent upon a leaſe for years. Co. 


Nor, in debt upon an account before auditors for balance or ſur- 


Plulige of the account. Bd. | ” | 
Or, for à fine or ameretament in à feet br other court of record 


Nor, in debt for his diet. Per Gaudy, Cro. El. 818. 


* 
* 


Nor, in debt to the king, tho due to the king's debtor. Godb. 291. 
So, à man infamous cannot wage his law; as; if he be convia 


in attaint, or upon an indictment of conſpiracy, perjury, Sc. Co. 


o 


+3 ian 03 3% % 
Or, within age. 


for 


_ ” 

Tow. R. Cro. EI. 161. Ty 
if an alien be plaintiff, the 
is law. Co. Lit. 295. 4. 
Or, if the ſuit be by the king, or for his benefit; 28, in guo mim, 


"againſt 'a priſotier for his viftuals. Did. 9 0. 


So 
Wage h 


&, Bie. 
r, by a gaoler 


Did. 


Nö, J fn une, Co. Lit. 295. 2. 


id. | 


executor or adminiſtrator ; for he ſhall not wage his law 


Nor, an exe 
another's debt. Rt "2 
n debt againſt huſband and wife, dum , both may wage 


defendant ſhall not be allowed to 


Ibid. 


87. ö. 3 2 | 
: ;Or, by an attorney againſt any one for his fees. Co. Lit. 295. u. 
„ by a ſervant, retained according to the {ſtatute for his falary. 


wager of law ſhall never be allowed where the declaration 


90 
Tappoles a contempt, treſpaſs, deceit, or wrong. Bid. | 
As, in an action upon the Caſe or treſpaſs. bid. 2 bit. 45. 
So,, it ſhall not be allowed upon a quo minus. Godb. 291. 
So, in debt upon a joint contract, if one pleads nil debet, the other 


. 


Hall not wage his law. R. Cro. El. 646. 


If the defendant comes to wage his law, the court examines every | 
point of the declaration. 3 Leo. 212. 3 ; . 
t appears that the defendant is indebted, tho“ it was agfted 


And if i 
to be allowed out of a debt due to him from the plaintiff, he cannot 


lafely wage his law. Jbid. 3 

And he muſt have compurgators, which are uſually eleven, and 

wear de credulilate. 2 Vent. 171. 2 fl. 5. 1 
But they may be a leſs number than eleven. 2 Vent. 171. 


And with the plaintiff's conſent the oath of the compurgators ma 
be omitted. 1 Vent. 4. | | 
And when the defen 


(2 W 46.) An obIigation for the ſame debt? So, to debt upon 'F 


fendant has his hand upon the book, the plaintiff 
'2 Vent. 171. 5 


contract, the defendant may plead a bond given for the nd 


' 


for this determines the contract. 2 Cre. 33. Cre. Car. 415. a 


ante, (2 G 12.) 


" 


| So, to debt upon a bond againift the heir may plead -a'bond 
* by the 8 admĩniſtrator in fifa of the lame bond. 


- 


r GREY 2 Et: nt” 
7 bi oy the 4.74" A 16. he may plead payment 


generally. 


To debt by bill, 


* 


bond. R. 3 Lev. 55. 1 Mod. 225. 


nil debet, guod nil habuit, &c. 4 Med. 254. 


| other part for this will be double. R. 


occupation in lands; and in debt for rent on deed 


„ Diherwiſe, jf Happel does not appear; Fu be 


BLEADER e 
But he cannot. plead another bond given in ſati 15285 
. T 8h. Wis 


71. Vide ante, (2 W 30.) vr 118 


Nor, an agreement to accept a bond of the _— 2 ' 
tar, and a bond given accordingly; to Ll 771 Ts i 


tator, &c. N. 3 Lev. 56, Cont. per three F 

Nor, an agreement by pare! to give 3 looger day wo ene K. 
Mo. 573. Cro. Rl. 697. . 

Nor, words, by the plaintiff, which hindred the marriage the Jes 
fendant undertook to procure, without ſhewing that tl I 
did his endeavaur. R. Cro. El. 694. . | 

But in debt upon a ES defendant cannot 1 8.7 
tract; for this amounts to nil debet; and therefore, e cant oy 
that the contract was for a leſs ſum, or another thi Jing, © E 5 | 


49 Be Th 


(2 W 47. Upon a demiſe. Nil 3 o debt for rent upop 4 
demiſe the defendant may plead nil debet. Win. Ent. 225. | 
Or, levy by diftreſs. Dy. 20. b. 1 Ed. 4. + b. Vide ante, 2 V14. ) 
And upon /evy by diftreſs et fic nil. debet, if the iflue i is upon the nil 
dehet, a releaſe, payment, Sc. which proves nothing due, will be al- 


| lowed in evidence. Per Holt, 1 Sal. 284. 


(2 W 48. ) Nil habet in tenementis, or non demiſit. If the demiſe be 
by deed-poll, or by parol, the defendant may plead ni habet i 15 tene: 


_ mentis. Co. Lit. 47. b. 2 Vent. 25 1. The. Ent. 153. 


Or, may plead non dem: it, and give the other matter in eridence, 


Co. Lit. 47. b. 


Or, if the plaintiff demiſed by parol, he may give in evidence upon 
Þer Holt, 13 IW. * 3 (Fi 
1 Id. Ray. 746.) 


Or, if the demiſe is by . if the plaintiff was not in poſſeſſion, 
Per Halt, 13 V. 3. (Vide 1 Ld. Ray. 746.) 

But he cannot * nil habet in tenementis, or non demiſit if the de- 
miſe is by indenture. Co. Lit. 47. b. R. 3 Lev. 146. ca. 391. 


Wilkins v. Wingate, B. R. M. 35 Geo. 3. 6 T. R. 6.) 


{In an action brought on the indenture by the aſſignee of wy 
leſſor, (a bankrupt,) the defendant cannot plead this plea. Parker v. | 
Manning, P. R. E. 38 Geo. 3. J T. R. 537-] | 

Nor, traverſe the demiſe. R. 2 Cre. 7 5 "ORE 

Nor, can he plead mil deber to part, 7 7 debt in tenementss to 

4 * $4» ; 

IN. habuit in tenementis, is a bad plea 30 fe oy ga be, 

1 43.47 
ax had nemng at the time - e or at any other time, Lewit 
ns acc ee ebt for rent a 
N the plaintiff ma demur; for be the re e 7 71 
record. R. Ta.. 277. R. 3 Lev. 146. 
Ap by repli- 


i, Is 
90. 


cation to ew th ehoppel, and rely thereon. R. 1 
Eero demilevkye alleged, ez en 


3 
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bad; for he ought to plead diſtinctly to each demiſe, R: 2 2 
253. 271. 4 Mod. 76. Shin. 307. 

in covenant for payment of rent-arrear, the defendant cannot 
plead "nil Babet in tenementis. ' 2 Vent. 69. 


[But to debt for rent, riens in arriere is a good vhs. * 588. 


* is bankruptey of the defendant. Semb. 1 T. R. gi. 
ſy, — 78 replied that A. ſeiſed in fee by fine conveyed to him, 
nt..15 
11 er by his replication to nil habet, &c. ought to ſhew 
what eſtate he has; for it is = ſufficient to fag generally that he 


| Has a good title or eſtate. Lev 193. K. 2 Cro. 312. Tel, 
c. AS 


227. 2 Bul. 41. ' Adm. per 6 Ga. 


; "So, in cbvenant for non-payment of rent, if the defendant pleads 
nil babet, &c. R. 3 Lev. 19 


Zo 
But it ſhall be aided after verdict, R. 2 Cre. 312. 1 Med. 292, 


„ 
And fince it has been reſolved and affirmed in error, hat a general 


replication that A. having title, leaſed to the plaintiff, without ſhew- 


ing what title A. had, is ſufficient. 2 Vent. 252, 271. en 78. 
K. in C. B. H. 6 G py 


[If in debt for rent againſt defendant as aſſignee of a term, he 


| pleads he has made a further aſſignment before the time for which 


the .rent is demanded, and plaintiff replies non Yenovit, he. can- 
not give fraud in evidence. Lekeus v. Naſh, H. 18 G. 2. Sir. 


1221.1] 


[There is no fraud in the aſſignee of a term aſſigning over his i in- 
tereſt to whom he pleaſes, with a view to get rid of a leaſe, altho 
ſuch perſon neither take poſſeſſion of the premiſes nor receive the 
leaſe. Taylor v. Shum, C. P. E. 37 Geo. 3. 1 Bg. & Pull. Rep. 21.] 


Lure. Can the replication per fraudem to a plea of aſſignment 
be good in any caſe where the party aſſigning derives no benefit from 


the premiſes 7 * 
(2 W 49.) Tender. So, the defendant may kind a 3 of the 


rent at the day, and always really; 2 Med. Int. 236. Lut. 367. Vide 
ante, (2 W 28.) 


But if he does not plead a tender upon the land at the laſt hour 
before ſun-ſet, c. it is bad. R. 2 Cro. 423. 
Yet, a tender afterwards to the perſon, and refuſal ſupplies the 


want of tender at the laſt hour, c. R. Lut. 593. 
80, he need not ſay preciſely how long before the tting, if he was 


: there Dolores and ſtaid after. ' R. 2 Cro. 499, 


| | is Mi 


f he ſays that he was ready to pay from ſun-riſe to lun le, 
ent, without faying woe obtulit. R. Ray. 419. 


02 W 50.) Entry and expu Hhon. ] 80, the defendant may plead an 
entry by the {og and ra of the ene 1 m—_ 203. 
2 Med. Int. 235. | 

©, So, eviction by a ſtranger. 2 Tent. 68. 

80, an extent or taking in execution upon an elegit agiinſ the ef 
before the rent became due. R. Cro. El. 398. ** 


14. 4. 


* 


So, * at r ep Fr Fitch: Dy 5 
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But expulſion or eviction will be a plea only as to rent incurred 
aſterwards - 2 Vent. 68. : TT 2 
And therefore, where the plaintiff alleges enjoyment, if the des 
fendant pleads eviction, he muſt traverſe the enjoyment. Bid. iN 

So, it is no plea in debt for rent upon a leaſe for years, quod non 

Babuit aut occupavit. R. Dy. 14. 2. N „ 

ln debt for rent, that A. a ſtranger, before rent due, entred and 

turned defendant out of poſſeſſion, and ſtill keeps him out; and that 
A. at the time of his entry, was and now is ſeiſed in fee, is not a good 
lea; he muſt ſhew a higher title. Cooper v. Young, T. 5 6 G. 2. 
. 360. 55 Se | 
pat A. at the time of the leaſe was and is ſeiſed in fee, is bad; 

for it muſt be pleaded as prior. Cooper v. Young, P. 8 G. 2, Fort. 

60.1 | by e hh 

: 2 A. having a prior and better title, evicted defendant, is not 
ſufficient ; defendant muſt ſhew what evictor's title was. Jordan v. 
Twells, M. 9 G. 2. B. R. H. 1711 L 5 
[Defendant muſt ſhew that evictor had a title to enter. Bid. 
[Muſt ſhew by what proceſs he was evicted. id.] 0 


[LZ W 5 1.) Pleas to Debt on Eſcape.] 


[To debt for an eſcape, defendant pleaded a negligent eſcape and 
voluntary return, fince which the priſoner had been ſafely kept; 
plaintiff in his replication admitted the negligent eſcape and voluntary 
return, but alleged that the priſoner had not been ſafely kept ſince 
that time having ago eſcaped, which was a different eſcape from - 
that mentioned in the plea, and the ſame for which the action was 
brought; defendant in his rejoinder traverſed the allegation that the 
priſoner had not been ſafely kept, and then pleaded to the latter part 
of the replication, as to a new aſſignment, a negligent eſcape, volgatary 
return, and ſafe keeping, ſince in the ſame manner ag in the plea? 
this latter part of the rejoinder the court refuſed to ſtrike out on mo- 
tion, but held it bad on ſpecial demurrer, Griffiths v. £yles, C. P. E. 
39 Geo. 3. 1 39% & Pull. Rep. 413. ] „ 
A plea, that if the priſoner eſcaped ſeveral times, (without ſpeci- 
fying them, ) he returned as often, is bad, Jh#.] EET 


(2W 52.) Judgment in Debt. 


If the plaintiff declares in debt upon a contract for delivery of 
goods; the judgment ſhall be conditional, as in detinue, viz. /o much 
corn, & c. or the value. R. 11 H. 7.5.6." Vide ante, (Z 1.) 

So, if the declaration is for 49 pieces monet. forinſece ad wal. 40 J. 
the judgment ſhall not be for the debt, but for ſo many pieces, ang 
there ſhall be a writ of inquiry as to the value. R. Cro. El. 536. 


4 


2 R) Pleading in Detinuc˖·. 
Etinue may be ſued in the _ by 7ufticics, as well as debt. 
I ) : 4 Ft 


5 


oy 
9 1 


F, N. B. 138. . Vide ante, (2 
Or, may be ſued in C. 856. „ eee, 
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And upon ; the pretence of privilege in B. R. (in all ee except in 
detinue for 1 which concern the freehold, which ſhall be 1 
min C. B.) 4 Inf. 71. F. N. B. 138. C. ö 
But if detinue for charters is brought in wy * court than C. . 
eee, lies. F. N. B. 138. C. 
When detinue lies, vide Nene (A). 
When detinue for charters, wide Charters, (B 1.) 
The proceſs in 2 1s ſummons, attachment, and abr. 
E. M. B. 138. B. 139. 4 ? 
And by Ns A. 25 Ed. 3: 17. in detinue for chattels, the fame pro- 
ceſz as in account; and therefore proceſs goes to outlawry. 
But in detinue for charters, which concerns the realty, no pro- 
ceſs runs to . 44 Ed. 3. $i 6, CG. Lit 280. 3. Dy. 
223+ 4. 


(2 K 2. ) Declaration. | 
The declaration in detinue ſhall be grounded upon bailment, or | 


upon devenerunt ad manus. Co. Lit. 286. 3. 


[Or, upon goods loſt and found. Kettle v. Bronyall C. P. I. 
12 Geo. 2. Willes, 118.]) 
. [And the declaration ſhould ſtate a requeſt on | the defendant by the 
plaintiff to deliver, &'c. Bid. 
I The. declaration muſt deſcribe the goods demanded fo certainly 
at they may be known to be delivere to him in ſpecie. Co. Lit. 
6. 6. 
, And therefore, detinue for money at large is not N. Fas It can- 
not be known. Bid. R. Cro. El. 457, 1 Rol. 606. J. 2 
Nor, for corn out of a ſack or bag. Co. Lit. 286. 6. 
So, he muſt ſhew the value of each particular by itſelf, and not 
altogether. 2 Rel. 96, Vide infra. 
Bat it lieMfor money in a bag not ſealed. 1 Ret. 606, J. 12. 14. 
Or, 2 5 money not in a bag, if it is taken in ſight of another. 
J. 16. 
; Or, or A "ms piece of gold, or for ſo many ounces. Did. 
25. Tel. 81. 
| 4 for twenty quarters of barley or wheat. Bro. Detinue, 51. 
The declaration may mention the value of every particular, or of 
all in grole. Bro. Detin. 4. 48. R. 1. 3. 4 Jide ſupra. 


(2 X 3. Pleas in "OE 
02 i By 2 RR 


2 X 4. * * 7 So, 3 in detinue generall he wa 
1 2 * Lit. 255 a Vide ante, (2 2 W 45. 0 wa 
Tho? it be, upon „ another hand, for by whom bailed is 
not traverſable. Co. Lit. 295. 4 
So, where he has a right to the deed, tho he bag it! it in his cuſtody- 
K. Dal. 106. 
3o, in detinue of charters, or 2 dor of any e thewing 
2 wy charter in certain. R. 19.4 6. 9. b. 5 "4 
u 


| 149+ 


* 


till JOY when he muſt de 


ſerved, 188 le 
! cuters of the deceaſed, and idew dic (halls 10 him, e 
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ax in detinive of charters he cannot wage his he. Co, Eu. 


k KT he ſhews any eharter in certain. 19 H. 6. 9. 3. 


rhe ho it be for an indenture of demiſe for Youn: C. Li, 295-0) 
(2X5) Uncore ri. So, n plead * 1 dn ” 


: 


(2X 6.) D 12 Rc. j 80, he may plead de- 
livery to A. to whoſe uſe they were bailed. 
Tho” the delivery was after the action brought. F. N. B. 138, M. 


(2 X J.) Releaſe.) So, a releaſe after bailment 1 the huſband ok 


7 the plaintiff, R. Dal. 30. 


(2 X 8.) Garr:i/hment ; 4when allowed] So, the defendant may plead 
that the goods were delivered to him by the plaintiff, aud A. agu 
manu upon a condition which. he knew not was performed, and pray 
that A. be garniſhed. Sav. 29. 

And it will be good without faying what was the condition. 1 Rel. 


J. 4. 

7335 K if both bring ſeveral Anse for the ſame goods, the defendant 
may plead to both, that they were orgs 5 5 condition, c. and 
pray that the plaintiffs may interplead. 734. J. 10. 

Tho” one declares upon bailment, the other upon trover. Did. 
I. 40. 

Whether the delivery were joint or ſeveral. 1 Rl. 733- J. 50. 

Tho' the delivery was by a corporation _— A and the de- 
fendant is one of the corporation. 1 Rol. 732. 4.1 8 | 

So, if A. bails goods of C. to B. in nt by againſt B., he 
may plead bailment by . to be re-delivered to him, and pray that he 
may be garniſhed. Mod. Ca. 216. 

f the defendant prays garnifhment, he ought to profer the goods 
in court. 


And the goods antiently remained in court till the plea deter- 


| mined; but now they remain with the defendant till trial, 1 Rob. 


736. 1.87 
And the defendant cannot afterwards deliver them to cither party 


without the award of the court. 1 Rol. 736. J. 1 


Nor, can he plead any plea e z for ke is out of court, 
except for the delivery of the goods, and therefore not demandable 
iver them, Did. I. 25 


N 4 the court 100. require ſuretiet of the ten for the goods. 
I 10. 


(2 T9.) Preceft a arniſbment.] After a prayer of 
ment a ſcire fatias 2 af gr mu 19 H. 2 6. 9. J. 
And a 4 7 facias ought to be awarded. 


Ha. ſcire be nay againſt two garniſhees, and one is returned, 


dead, another ſcire facias goes againſt the ene- 


d appeared. R. 1 g- +. 
"Bite | mer, pe 107 er, I 


2 


= LEA DER. 


E the plaintiffs interplead, they ought to do proper perſon, 4 
1 Rel. 734. J. 20. 15 gil ing 
The interpleading ſhall be upon the original of the oldeſt ite, 


1 Rel. 735- + as. augen 
Tho the other counted firſt. Bid IO, 


But if both originals are of the ſame. date it fhall be u t 
whereort there is the firſt count. Bid. I. 53. * 2 
Or, the court may _ upon which the de Gall be. ; 


x Rol. 736. 1,2. | ; 


(2 X 10.) Pleas by him.) A garniſhee can regularly plead [RT 
except conditions performed. 1 Kol. 732. J. 35. 
Or, a releaſe from the plaintiff. 1 Rol. 733. l. 19. 
But the garniſhee cannot plead that he himſelf alone delivered, 5 
1 Kol. 732. J. 50. | 
Ty the delivery was to the defendant nd a ſtranger. Kol. 
2. 
738.0 upon other conditions that * PR EO FM has mentioned ; for, 
if the defendant miſtakes the conditions, he will be charged by oath, 
and therefore the garniſhee has no miſchief. 1 Rol. 732. l. go. 
But if the defendant does not mention the conditions, the garniſhec 
may, and the plaintiff may allege other conditions, and traverſe thoſe 
mentioned by the garniſhee. 1 Rol. 733. J. 5, 
; . the garniſhge cannot plead bailment in another county. bid, 
Ir, an agreement by the plaintiff that he ſhould have the goods 
upon 2 conditzon which he has performed, Bid. J. 10. 
| Or, performance of the condition in the bond for which detinue 
M0 brought. 1 Rel. 732. 1. 37. 
So, in detinue of a deed the carniſhee ſhall not lead a bar to the 
| original deed : as, non off factum, within age, Cc. 1 Rol. 733. J. 25. 


(2 X 11.) When garniſhment not allowed.) But garniſhment ſhall 
not be allowed if the defendant acknowledges the action of one plain- 
tiff, tho the plaintiff in another action prays it; for it ſhall be granted 
only. at the requeſt of the defendant, being for his ſafety. 1 Rel. 

& 1 10. 

„ it will be a good counterplea of the garniſhment, if the ede 
ſays the delivery was by him alone. 1 Rol. 732. l. 30. 

So, if there are two detinyes, the defendant cannot pray an inter- 
pleader, if both are not returnable the ſame day. 1 Rol. 734. J. 18. 
244 if one demands charters upon bailment, the other «pan 2 

40. 


( 2X 12. 2.) Judgment in Detinue. 


The judgment againſt. the defendant in detinue. ſhall be for reco- 
very of the thing detained, wel valorem inde, and coſts. Fer Frowich, 
Kel. 64. b. 

And if judgment be upon confeſſion, non 1 ſum infor, demjurrer, 
Oe. von wh inquiry ſhall be awarded to 2 of the value... Vide 
ame, IL 

And after judgment; if a tiftrin as goes 44 diliberandl m 
the defendant does not, che ait 5 have ee del, 8 


85 


a i 


148. 
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Inqueſt, ſo that i it lies in the defendant's election to deliver the. goods, 
or the value. Per Froruick, Kelw. 64. b. 


So, after judgment againſt the Far FR the lint may er 2. 


 eiftringas, 5 a ſcire facias againſt the defendant for the thing, detained. 


1 Rol. 737. l. 35. 
If detinue be for charters, the verdict muſt find ſome 3 


Phich the plaintiff ſhall recover, if the charters Are Joſt, Semü. 


Sav. 2 EL 
If the plaintiff recovers after interpleader by the qarniſhos; there 
ſhall be judgment againſt the defendant for e of the thing de- 


| tained. 1 Rol. 736. J. 46. 


And there may be a ſcire facias or diftringas for it againſt the ; 


fendant. 1 Rol. 737. J. 35. 


So, the plaintiff may recover damages againſt the gerniſhee for de- | 


lay after the writ purchaſed. 46:9. I. 21. 


Tho' the recovery is upon a demurrer or default, as well as. upon 2 | 


| vendit. dt 16 


And he may recover more damages than are alleged i in the declara- 
tion; for it was not againſt him, Bid. J. 25. 

But if the garniſhee does not appear after ſcire feci returned agaĩnſt 
him, obs plaintiff ſhall not recover damages againſt him, 1 Rl. 
13+ = IS. 4-11 

So, if the garniſtiee appears,- and the plaintiff and defendant boch · | 
make default, there ſhall be judgment for the 5 Bid. i. 30. 


(2 Y) Pleading in Dower, Dower unde nil badet. 
(2 Y 2.) The Proceſs. | 


Dore may be recovered by writ of dower unde ah  habet, or by 
right of dower. F. N. B. 148. a. 
Writ of right in dower, vide Reg. 3. a. 

Dower unde nil habet. Reg. 170. a. 

Writ of dower unde nil habet lies 0 * againſt the tenant of ra 
frechold, or guardian in chivalry. F. N. B. 148. A. ; 

And ſhall be ſued in C. B. or in the county by ;ufticies. Bid. 

Or, upon a ſpecial cuſtom by plaint. Dub. 1 Vent. 267. Ray. 233. 

But it ſhall not be ſued by plaint without a ſpecial cuſtom. B 
The proceſs in C. B. is ſummons, grand and petit an F. N. B. 


By cuſtom there ſhall be a reſummons. 2 Sand. 43. | 
And in the huftings in London there ate three ſummonſes. Co. Ent. 


| 176. J. 


At the return of the ſummons the defendant may caſt an eſſoin. 
By the. f. 51 H. 3. of return in doiver. 32 H. 8. 21. and 16 Car. 6, 
the writ of dower unde nil habet coming in, and being returnable on 


any common returm day, there ſhall be day given in it till the fifth 


common return · day next enſuing incluſire. 
If the tenant caſts an eſſoin at the return of the Gnas it muſt be 


| entred upon the eſſoin-day of the ſame return. 


And it no eſſoin be then entred, upon the day of exceptions the FR 


mwmandant bo ba enter a ne pen 5 Mae _ Att. Tis 2. 8 Edit. 


"Py | 
There 


J . 


tenant, the writ ſhall abate. 


may 2 the default. 


a: PLEADER 


There are five efſoins ; 1. de ſervitis regis ; 2. in terra Jana ; 


3» ultra mare ; 4. de malo lefti; 5. de malo ueniendi, which is called the 


common effoin. 2 If. 125. 
By the _—_— law, he who caſts an eſſoin muſt ſwear the cauſe 


2 137. 
e.. „4 42 H. 3. 10. he need not as to a common 


. — ( or the general words of the ſtatute 'are reſtrained to this). 


Lid. 
And by the /t. unn, 12 Ed. 2. effoin de fervitio regis is ouſted 
in dawer. ' 
15 any efſoin is caſt, except the common eſſoin, the demandant will 
be delayed for a year and a day. 2 Inf. 137. 
If the common eſſoin is caſt, the demandant muſt adjourn me 
eſſoin to the fifth return after. (Vide Com. Att. 204. ) 
* the return of the ſummons; or, if an eſſoin is caſt, at the day 
by the adjournment of the eſſoin, if the tenant does not appear, 
2 cape iſſues. (Vide Com. Att. 203, 204.) 
elamation muſt be made 14 days before the return of the ſum- 
mons, or the grand cape ſhall be fet aſide. Freeman v. Canham, C. B. 
P. 8 G. 2. Barnet, 1. 
And if wulla tenementa, Rc. be returned, a teflatum grand cape. 
So, if the ſheriff does not return his writ, an elias grand cape wal 


be awarded at the return of the grand cape : if the tenant alleges that 
he was not able to come, it does not fave his default. 


R. 3 Leo. 2. 
But, if no ſummons is returned, a grand, cape cannot iſſue. Noy, 22. 

If the tenant appears upon the grand cape, he may wage his lay of 
non ſummons. Co. Ent. 175. b. 

And he ſhall have day in the fame or the next term for 15 days at 
leaſt to wage his law. 6 Vide Comp. Att. 7g.) | 

wg he does not wage his law, there ſhall be final Judgment againſt 


if he wages his law, and the demandant holds to the default of the 
(Vide Comp. Ait. 204.) 

So, if the demandant holds to the default, and the tenant is an ine 
fant who cannot wage his law of zo ſummons, | 
But when the tenant . his law of non ſummons, the demandant 

Ent. 176. 4. 1 Bro. "Ent. 203. i 


(2 Y 2.) Count in Dower. 


I che tenant appears upon the ſummons, or the adj ard of the 
eſſoin, or if he appears at the return of the grand cape, and the de- 
mandant releaſes the default, the demandant ſhall count. Co. Ent. 


1 176. a. 
The count ſhall be of the third part e Ge. for 


| it it be of three meſſuages, Oc. % hs e e 


the third part of all, it is bad. 3 Lev. 169. 55 
= may be amended. Per aus J. Leu. cont. 3 Lev 3:Lov. 169. 
If dower is demanded of lands of the nature of g — it . 


be of a moiety dum ſola et cgſſas and if the plaintiff demands a third 
part, it is a good bar that the land is gavellind. R. 1 Leo. 133. 

It muſt delęribe the lands ſo certainly, that ſeiſin may be AP 
by the ſheriff; and therefore of a third part of three (enemueay 1 | 


bad. R. 2 Mod. Ca. 355. 
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the plaintiff is not named, ue, B. in che kd part of 
1 — is bad; tho . demanded oe all tr 
r R. 2 Gro. 217. 


(a Y 30 view. . 


When the demabdant has counted, the tenant may demand a view 
of the lands demanded. Co. Ent. 177. 4. 47 Ed. 3. 6. a. 
Or, if dower is demanded of a rent, of the land out 4 which it 
ues. 
And a view ſhall be granted in dower unde nibil habet, as well as 
in right of dower. Cont. Dy. 179. 4. Cont. 2 IH. 481. 45 Ad. 3. 
17. 4. 28 1 Ent. 231. a. Abb. Ent. 292. Clift. 299. Semb. 
2 | 
45 . may be ande after a general imparlance, tho? i it is ſafer 
to demand it before. Dy. 210. 3. 
But by the . V. 2. 13 Ed. 1. 48. in dower, the tenant Thall not 
have a view, if the huſband of the demandant aliened to the tenant 
himſelf. 2 If. 481. 3 Lev. 169. Vide View. 
So, if the huſband died ſeiſed of the land. 2 If. 481. 3 Lev. 


| W. a prior writ of the demandant abated by a plea, which are 
upon the view. 2 Inf. 480. : 

If dower is demanded of tithes. R. 2 Rel. 728. 4. 45. 

Or, of a thing certain: as, of the mar/balſea. Ibid. J. 28. 

If the tenant demands a view, when it is not allowable, the de- 
mandant may N Pol as, if the demandant's huſband died 
Teiſed. Clift. 299. Raft. 23 1. 5. 3 Lev. 168, 

If the tuuſband : aliened to the tenant. 3 Lev. 220. 

* it is ſufficient to ſay alienavit. Ibid. 1 


e counterplea prays that the view may be excluded; but If it 
demands dower, it is not bad. R. 3 Lev. 169. 


| So, the demandant in the counterplea of the view may ay. that. the 
tenant entred, and continued the poſſeſſion. Afb. Ent. 296. 
And the counterplea iſſue may be taken. 34 H. 6. 10. . 


X 23 3 | 
11 che tenant demurs to the counterplea, and i it is. adjudged againſt 
him, it will be peremptory. 
Alfter the return of the writ for a view, the tenant may have the 
common eſſoin. 
Zo, the attorney of the tenant may be eſſoined. Co. Ent. 177. 4. 
And at the return of the view, or at the adjournment of the 
eſſoin, the demandant ſhall count de nove. (Vide Com. Att. 204.) 
if alter a view the tenant pleads in abatement to part, the de- 
mandant may abridge his demand. Vide Abridgement, (A 1.) | 
So, tho“ the tenant does not plead in abatement. Lev, Ent. 76, 
2 Sand. 330. 


What . aſter a view, vid: 3 (125. 


(21 4.) Pleas in Dower. 


AE 4. ) Lr abatement.) To a demand of dower the tenant / -may 
Plead in abatement ; as, antient deme/ne. 0 Ent. 297. Vide Alate- 


ment. 


| 
| 
{ 
| 
[i 
[ 
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| That the demandant took bybond pending the writ. E Et: gr, 
That her huſband was attaint. 1 Leo. 3. 
 Non-tenure. 1 Bro. Ent. 205. Raft. Ent. 22 5. a. Al 80. Di. 


| 100. 5 


Or, non-tenure of part. Lut. 716. 


So, the tenant may plead in abatement, that he bolds jim with A, . 
ar named. . Raft, Ent. 225. ö. 
| That the land is gavelkind; ſo that a moiety ought to be demanded, . 


when the declaration demands only a third part. R. 7 be a THF in 
bar. Sav. 91. 


* Ii bar. wen temps priſt.] 80 the tenant may NO in 
2 of himſelf, or in bar of the dower: as, he may confeſs the 


demand, and ſay touts temps priſt. 1 Bro. Ent. 205. Co. Lit. 32. ö. 


And if the tenant pleads zouts temps priſt. the firſt day of the return 


| of the ſummons, he ſhall be excuſed from damages. id. 


So, he may plead that the demandant abated, and was in by abate- 


ment till ſuch a day, and afterwards touts temps prift. Tut. 715- 


Dal. roo. 
Vpon this plea the demandant may have judgment immediately, 


but ſhall loſe her damages and me/ne profits. Co. Lit. * 5. 1 Bro. 


Ent. 205. 
Or, if ſne had demanded her dower, ſhe may plead the demand. 


Ce. Lit. 32. 3. Lat. 71". 


Tho' the demand was by requeſt i in pair. Co. Lit. 32. ö. 


If the defendant pleads touts temps priſt., and there is judgment; 
hb? damages are _—__ it is no error, for perhaps there was 8 


2 Mod. Ca. 25. — 


(2 Y 6.) Detaioment of chariers.] So, the heir = plead detain- 


ment of charters, and always ready, fty G. Raff. Ent. 224. b, Mo. 


80, detinue of charters as to parcel. Dal. 100. 
So, a guardian in chivalry, in dower againſt him, may plead detain- 


ment of his ward. Hob. 199. 


But a guardian cannot plead detainer of charters 5 for they do 


not belong to him. Co. Lit. 39. 
Nor, the heir aſter imparlance. R. $ho. mr I Sal. 252. 


> Replication. To this plea the demandant may reply non detinet. 
Raft. 224. 5. Mo. 81. ' 


Or, that ſhe is ready to deliver, and thereupon there ſhall be judg- 


ment for her immediately. Raft. Ent. 224. b. Hob. 199. 
But, if a woman Nees yued non detinet, and it is found againſt 


her, it will be a bar of dower. Hob. 199. 


2 Y .) Ne _ Sc.] Ne ungques ht 0. 
Ent. 176. a. Clift. 3 ; 22 


Or, ne unques fee bs 4 part, with another bar 40 the reſidue. Bid. 


„ Within age dowable.] That the delnandant was under 
age dowable. 1 Bro. Ent. 204. Co, Lit. 33. 2. . 


| Bolin 


j 


Erin PT 


as PR ] To which the demandint replies tf that the was of the 
age of nine years and an half. 1 Bro. Ent. 204. | 


ta 79 4; Huſband « alive. ] So, the tenint may Ade that je WIR 
of the 2 is nr: a Bro. A 205. Bend. pl. 1371. . 
1 And. 20. | 


2 "Replication. To this plea the demandant replies, that her | huſband | 
is dead, and thereon a day is given for proof of his death, which - 
| muſt be made in court by two witneſſes at leaſt. Bend. pl. 1 37. Dy. 
185. 4.--, 
725 at the fame day the tenant may examine his witneſſes that : 
the huſband is alive. Did. Mo. 14. | 
And if it appears to the court by witneſſes that the huſband i is 
dead, the demandant ſhall have judgment imaneatately; Bend. 29 


* if the proof of the teach is not direct, if there i is no o prof of 855 
his being alive. R. 1 And. 20. Mo. 14 = 


(2 X 10.) Ne unques accouple.] So, the tenant may plead ne 
wnques accouple in lawful matrimony. Co. Ent. 1 80. a, | 


Fo Repli cation.) And the demandant replies, that at B. in boch 2 e- 
ceſe, ſhe was accoupled in lawful matrimony. bid. | 

[If plaintiff replies a ſentence in the ſpiritual court, in a ſuit by 2 
third perſon againſt her for adultery, in which the deceaſed wag no 
party, decreeing that ſhe was the wife of the deceaſed, it is bad ; for 
there can be no trial but by the biſhop's certificate; and beũdes, this 
ſentence js only evidence, and therefore cannot be replied. And this 
is the general iſſue, to which no new matter can be replied; and 
there muſt be ſuch a replication as will join the iſſue, and awar 
the writ to the biſhop is the iſſue. Vide Robins v. Crutchley, F . 
33 G..2. 7. 33 & 34 C. 2. 2 Will. 118. 122. 127. 

If this plea is in London, or other inferior court; it ſhall be removed 
to C. B. by mittimus; for no one except B. R. or C. B. or juſtices of 
gaol delivery, Cc. can write to the biſhop for his certificate. Cv. Lit. 
134. 0. Co. Ent. 180, ö. Vide Baſtard, (D 2.) 

Upon this plea a writ goes to the biſhop to certify. Go. Ent. 
181.4. 1 Bro. Ent. 204. 
[The lawfulneſs of 'a marriage in Scotland may be tried by a jury. 
Ilderton v. Ilderton, C. P. T. 33 Gen. 3. 2 H. Bl. 145. ] | 
[A replication to a plea of ne unguet acconple, SE a marriage 
1: Scotland, may conclude. to the country. 1bid.] _ 

[And need not ſtate that the marriage was had i in any place i in 
England, by way of venue. Ibid. 1 
The plaintiff has the carriage of the writ; and if there be a default 

in him, the E 3 oe ſhall not have it without notice to the Pai, | 
or motion. R. 2 Jan. 38. 
58 biſhop mult eiten the fact, a not the evidence. Lali 
5 e for he is judge ot 
0 e anſwer o op ought to be tive rhe 1s 
it, Dy. 368. 5. p ought 1 bee n G 


And therefore he cannot return the ſpegial matter. k. * 305. Wo. 


— 


66 eatutna - 


Aud tho! he keturns ſpecial matter, and concludes # fe 


watrimonio copulati furruat, it is not good. R. Dy. 313. A | 


＋. 10. 


"Ef he kme refuſes 3 good certificate, he may be amerced. Dy. 


Le it is no anſwer to ſay he was inhibited by the arches. 2 Rl. 
592. J. 10. 


Yet a certificate, that ſhe me n in vero Jed clandefino 


muatrimonio, is good. R. 2 Rol. 591. J. 25. 


v ede Gnds by good proof har ſhe was accoupled- Ted. l 20. 


368, 9. 
"If "4 r is ee a new writ goes to the ier. 
| Gown. Jud. 96 


(a Y 11.) Fiend) So, 8 an FEW EPR 


wife during coverture. Co. Lit. 32. 1 Bro. Ent, 204. Dy. | 


107. 4 


Replication. ] To which the demandant replies, that fre 4⁴ not 4 


2 Bro. Ent. 109. f 
* Ge war enen, reconciled to her tuſband.. 1 Bro. Ent, 204- 
i it. 32 J. 107. a. 
res if the ſue is upon the reconciliation, it is ſuſheient if the 
huſband lies ſeveral nights with his wife, tho' ſhe afterwards conti- 


nen. for there may be ſeveral clopements. Dy. 107. a. 


2 1 12.) Pine 89, the tenant arg aaa. Grarce a vincul 1 


anat rumen. 


42 Y 1g.) "TIED 80, — tenant may plead that the demandant 
had aj Jointure. Co. Ant. 171.4. 172. 
after coverture, to which * wife agreed after her bu 
s dea 
And ĩt fuer to.plead a jointure ; n without ing that 
Ihe agreed; for it 12757 — al 5 it is alleg hl 
ide, that ſhe refuſed. Her two F. Wars. cont. Hab. 70 104. 


Regligation.] The demandant may reply, that the eſtate was not 


made to ſuch by Co. Ent. 172. b. 


That it-zuas wot for a ' Zainture., Co. Ent. 172. a. 
And a deviſe, if it is not expreſsly made for a jointure, n be 


| 1 be a jointure. Me. 31. Vide Dauer, 1.) 
14.) Hine or Fecouery. J That the huſband levied a fine, and 


4 N 
the A4 made no claim within fi ve Jour. E. 171. 


2 Ser le an wife levied a fine. E . a 
Or, ſuffered a common recover. c PP 
Replication] The demandant by nl EE © ſhe ſugd 

_ Wor fine wy. phe IP cone == he 1. of tbe gf 28 ghe 
Syd, of Jongs mites for: © jpinture ofter ine 


ti 


te 


SAT 


2 Leo. 10. 
ſufficient. 


ſufficient; tho? 


mag be endowed of the reverſion and rent. 


I Sal. 291. 


the demandant ſhall have judgment againſt the tenant immediately. 


L partition with him. 2 Leo. 131. 


there ſhall be Judgnient' thereon, 1 Bro, Ent 202. 204. 
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ber of doner 3, fot her, .eleQion. does not come. 6.9 a ee 


death. i L=. 285. 8 
1 15. ) Aﬀegnment of deer. "That lands wert Are 'for = 


by the h eir. R. Mo. 26. 


Or, by himſelf who was aſſignee of the huſband, | 

"That a rent or annuity was,af}i ined er deer, and accepted. M. 9. 59- 9. 
Cro. El. 451. 

That 4 huſband deviſed to her lands in lieu 0 of « dauer which pe 
accepted. Bro. V. M. 266. Semb. 1 Leo. 137. 

That 20 acres of wheat, common of Air or other profit out 7 {he 


fail, was aſſigned. Mo. 59. 


But an aſſignment by the huſband's executor is no plea.” R. Mo. 26. 
If the tenant pleads an aſſignment of rent, Qc. he muſt ſhew that 
he had a ſufficient eſtate out of which the rent might be aſſigned. R. 


That the a Wee, was abſolute ; for upon condition, Oc. is not 
Cro. El. 45 2. | in 


And he muſt wag guod nffignavit ; for quod dedit et u it is not 
they are the words of the deed. Did. 


(2 J 16.) ,Term for ears in eſſe,] That there was a demiſe for 
years before coverture, rendring rent, and praying that the demandant 


But if a term ſor years is not pleaded, it ſhall not be allowed; as, 
a prior title, in ejectment by tenant in dower after her recovery. 


(2 Y 17.) Releaſe.] That the demandant. has releaſed her Tod to 


the tenant of the freehold. 
But a releaſe to the tenant in poſſeſſion, without faxing tenen, liberi 


tenementi, is no 7 K. 2 Cro. 15 1. 


(a d' 18.) Voucher in Dower, 


So, the tenant may vouch the heir. 
And if the heir enters into warranty, and ſays riens per diſceme. 


R. Mo. 2 1 
So, tho the heir has only an eſtate tail. Dub. Bid. 4 
So, by the ,. 32 H. 8. 1. if tenant by knight's ſervice deviſes, 
(which will be void for a third part,) dower ſhall be recovered out of 
two parts, where the heir enters generally with the deviſee, or makes 


ae. the bes enters into a third part in reger, Lia. 


(2 1 19. ) Judgment in 8 nj 


If the tenant appears and makes default in the ſame m thers 
. ſhall be final Judg gment apainſt him. 2 Sand. 46. 
If he confeſſes the action, or nibil dicit, or pleads non informatus, 


Vol. V. Uu | * If 


* * 
3 a 4 


.. 
If the tenant makes default in another term, n perit cape ſhall iffüe. 
2 Sand. 46. 1 Vent. Go. oy | Ip. 5 
And if he cannot ſave bis default upon the return of the petit cape 
there ſkall be final judgment againſt him. e 7 


ant at the day for trial is ready with her proofs, there ſhall be final 
judgment againſt the tenant, if he makes default. 2 Inf. 80. 


petit cape awarded. Did. | | 
N So, if the tenant makes default at a trial by jury, there ſhall be x 
petit cape againſt him, and if he does not ſave lis default, there ſhall 
. be final judgment againſt him. þ f 
S3o, there ſhall be judgment by default, tho” the tenant is an infant, 
R. 2 Cro. 111. | | 


3 parte tenementor. petit, 


 obiit ſeiſitus, tenens reddat damna, viz. valorem dotit a tempore mortis viri 
uſque ad diem, quo, per judicium curiæ, ſeiſinam ſuam recuperaverit. 
And therefore after judgment for ſeiſin, and habere fatias ſeiſnam 
awarded, if the demandant makes a ſuggeſtion upon the roll, that her 
Huſband died feiſed, there ſhall be a writ to inquire what damages, 
We. ' Clift. 302. 1 Lev. 38. | 1 e e 
And upon the return of the mquiſition, there ſhall be judgment 
guad recuperet valorem and her damages. Town, Jud. 101. Ray. 366. 
2 Mod. Ca. 25. Ag & 485 | 
| Or, the jury, who try the iſſue, may alſo inquire of the value of 
the damages. 3 | TE 
Or, the demandant may remit the value and damages, and bave 
an habere facias ſeiſinam immediately. Town, Jud. 100. f 
Or, if the remits the damages, and the inquiſition is afterwards 
annulled, ſhe may have another inquiſition for the value of the land. 
R. Ray. 366. | | . A 
If the inquiſition finds that the huſband did not die ſeiſed provt 
| eis conflare poterit, there ſhall be a new inquiſition. 4 Leg. 21. 
| If the demandant ſuggeſt that her huſband died ſeiſed, where he 
Was ſeiſed in fee and afterwards granted a rent-charge, and retook an 
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her own ſuggeſtion, and cannot ſay that ſhe has not dower out of tlic 
' ſecond eftate. Co. Lit. 23. a. 3 


2 


ſhewn any demand of dower in pars, unleſs the tenant pleads 1000. 
temp. ei. Detfen v. Doebſon, P. 7 G. 2. B. R. H. 19.] 
[Damages ſhall be given till the demandant has ſeiſin, tho' ſhe had 
a writ of ſeiſin a year before. Did.) ws 
If the jury give damages a morte viri to the time of the inquiſiticn, 

| tho? it is after the judgment, it will be good. N. 1 Lao. 56. 


- 


5, 96 


Joid. | 1 e 4 
But the demandant ſhal! not recover the value or damages, if 


| her hufband did not die ſciſed of the ſreehold and inheritance. 0 


o 


r 32. 8. | . * 
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So, if the tenant pleads that the huſband is alive, and the demand. 


If the demandant is not preſent with her proofs, there ſhall be 2 


I be judgment in dower ſhall be guod querens recuperet ſeiſinam de 


By the f. Mert. 20 H. 3. 1. ff recuperaverit tenementa de quibus vir 


*eftate-tail, ſhe will be ſubject to the rent; for ſhe is concluded by 


[Damages ſhall be given @ morte viri, tho” demandant has not 


. .. So, tho” they give damages beyond the annual value of the land. | 


vl 
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. 2 „„ 
Nor, in a writ of dower ad gſtium eccleſie ex aſſenſu pat ris, J 
tower, c. but only in dower unde nil habet. Co. Lit. 32. . | L 
Or, if the heir comes the - firſt day upon ſummons, before any 
demand of dower. Jbid. Vide ante, (2 Y 5.) „ 
Nor, if ſhe, has dower by the aſſignment of the heir, in Chancery, 
&c. for ſhe muſt recover by plea. . Us Lit. 33. a. . 5M I 4 
So, the demandant, upon judgment by default after a grand cape, 
| ſhall have no damages upon the inquifition found, if there was no 
notice of executing the writ of inquiry. R. 3 Lev. 409. 
[On a writ of, inquiry, the damages ſhould only be the third of the 
value of the land, after deduCting reprizes, from the death to the 
time of awarding inquiry. Barnes, 234] _, _ 
So, if the demandant has judgment and ſeiſin, and afterwards 
up6n the inquiſition the jury give damages for the rent after ſeiſin till 
inquiſition taken, it will be error. R. 1 Leo. 56. | 5 
So, if the tenant dies after judgment in dower, and writ of ſeiſin 
executed, the demandant ſhall not have a ſcire facias for inquiry of 
damages after the death of the tenant, againſt his heir or terre- 
tenants. R. 3 Lev. 275. R. 1 Sid. 188. 1 Lev. 338. 
So, if there is error of a judgment in dower, and it is affirmed, 
ind before the writ- of inquiry executed the. demandant dies, her 
executor or adminiſtrator ſhall not have a /cire facias for the da- 
mages. R. 1 Sal. 258. 3 Lev. 275. Sho: 97. 3 Mod. 281. Carth. 
80 if the ſheriff, upon a writ of ſeiſin aſter judgment in dower, 
aſſigns 20 acres to the demandant, whereof 10 are the lands of à 
ſtranger, and ſhe enters and accepts the reſidue, ſhe cannot afrer- 
wards avoid it by ſcire faciar; tho it is not a third part. R. Mo. 
| 15 dower is demanded of meadow, paſture, Cc. the ſheriff may 
aſſign all meadow, c. for dower. R. Mo. 12. 19. | 
But if the demand is of three manors, the ſheriff canndt aſſign one 
- manor, but niuſt aſſign a third part of each. bid. | 


(2 Z) Pleading in Ejectment. 
2 | (2 Z 1.) Declaration. 
(2 Z 1.) Muft demand RY whom it lies, vide Kjectment (A—B). 
a thing certain. Fjetment is now uſually brought for 
trial of the title to lands, Q. 1 . 3 
ery exact deſeription is not equally neceſſary in ejectment as in 
a præcipe. Cottingham v. King, T. 31 G. 2. 1 B. R. 623.1 
Nor, ſo much ſtrictneſs as was formerly required in ejeAments; 
nor ſuch exatneſs that the ſheriff may know without any other 
Fs plaintiff is to ſhew and take poſſeſſion at his peril. 
1d. ws 3 | | 
And it lies of a-manor, meſſuage, ſo many acres of land, meadow, 
paſture, wood, Ws, 11 Co. 55, | 
So, de una domo. , R. 2 Cro. 654. R. Ney, 37. Cont, 2 Rol. 486. 
De cotogio. . D. 1 Lev. 58. K Cro. El. 818. 
De coguind. R. Ney, 109. | | 
De cubiculo. D. 1 Ny, 109. 3 Leo, 210. 
| \ £7 


a 4 


* 


% 


De 


= 7. ſhall relate to the land. Baker v. Roe, T. 8 G. 2. B. K. H. 
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a. err v. Seagrave, P. v2 G. Str. 695. 


Fe] 
* f a boilery of ſalt. D. 2 Cre. 150. Ney, rac: 1 Leg. 114. 
Of land and a coal- mine in the ſame land, for i it! is no bis petit. in a 


| Ser. 1063. 


— 


De flabulo. R. 1 Lev. 58. 
"he as T. 3 Zo. tw. 
rebendal (tall, after collation to it. 1 Wil, ny T4. _ 
e part of a houſe, if by the pleading i it appears | what part, 


I Of part of a houſe; as, /ocum vocatum a paſſage- room, and aſcer- By 
tained in what part. Bindover v. Sindercombe, H. 13 'G. Ta. Nun. 6 
1 d. 
5 77 it lies de pamario. K. Cro. 11 854. R. 2 cn. 654. R. N, 37. fo 
I Lev. 58. : 
* {Of 3 aree, parcella E parte eins, if — de- 6 
feribed by the abuttals. Bingover v. Sindercombe, H. 13 G. £4. Keyn 
er 
| x45? clauſe paſture vocat. five acres, Nn hve acres, His] ar 
De virgatd terræ. Ow. 18. is 
De villa, Dub. Sb. 49. I 
So, it lies of tithes, and portione decimarum. Hard 57. ea 
De herbagio. 3228. $30. \ 99 
Or, primd tonſuru. R. Cro. Car. 362. 45 
De paſtur. pro 10 ovibus.” Dal. g5. 
[Pro communia paſture generally, if joined with nad will be good Ca 
after verdict, tho' the kind of common not expreſſed. Newman r. 29 
5 oft, E. 3 G. Str. 5 4.] | 1 
[Of mefſuages and lands, with common of paſture, cum pertinentiir, 2 ( 


good; for it ſhall not be taken for common in groſs, and the cu 


. ee in 7% Blaine. Per Lee ; 4 Bart v. na, M. 
10 G. 2. Str. 1063. | 

[For a beaſt-gate in S. it imports Jand "oy common for 
one beaſt. Bennington v. Goodtitle, H. 11 G. 2. Str. 7084. Andi. 
106. 

[Cattle-gates fhall be underſtood to mean common of. paſture for 
cattle; and after verdict, for common Appurtenant. Metcalf v. Rr, 
A. 9 G. 2. B. R. H. 165.1 

Ef a coal-mine. R. 2 Cre. 150. R. Ney, 121. [Vide Dog. 


perſonal action. R. 2 Cre. 21. 
De ſubboſco. R. 2 Cre. 483. 
[It lies for alder carr, in Nel. Barnes v. Pann, MM. 10 6. 2. 


De 0 2h fabricd. Hard. T8. 

De terrd montana. Hard. 58. R. cont. 2 | Rel 167. 189. 

[Of one hundred acres of mountain, good iu Ireland, where moun- 
tain deſcribes the quality rather than the ſituation. LI Kilaart v- 
Fifber, M. 4 G. Str. 71.) 

(After verdict and affirmance of judgment there) theſe deſcrip 
tions were held ſufficient j in Trelund.) e | 

[In the coy of R. without naming a vill yo LY? 

"own and tenement of B. and the fairs e thereto 

elon irg. | | . 


N - (Quarter. 


7 4 
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aarter.] | | | s 

| Pert ef 8. M. and D.] 
LA large deer- park in the county af R. y 


LA ſmall park or field in the poſſeſſion of A (not ſaying es N 
And although the quantity and quality of the land is not — 


Cottinghum v. King, T. 31 G. 2. 1 B. M. 623. 


Of ſo many acres of bog. E. Cro. Car. 512. 
[It lies by the owner of the ſoil, for cy part of the highway s ' 
for he has a right to all above and under ground, except only right of 
paſſage, and ought to have ſpecific remedy to recover the land itſelf. 
Goodtitle v. Alter, H. 30 G. 2. 1 B. M. 133. 5 
[Land is a ſufficient deſcription, though part of a houfe is built by 
encroachment upon it; for plaintiff.claims the land, not the nuiſance; 
and more latitude is allowed in ejectments (where ſufficient e 
is enough) than in real actions. Bid.] 
But it does not lie where no certainty appears, whereof the ſheriff. 
ean deliver poſſeſſion: as, if the declaration is de enemento. Mar. 96. 
De repſitorio. Per three FH Mar. 96. Dub. Cro, Car. 555. ** 
454. | 
"De meſſuag io ſive tenements. R. Ney. 86. D. 2 Cre. 125. Gai..” G 
Car. 188. K. 3 Lea. 228. R. 3 Med. 238, E. after verdict. 1 Sid. 
295.55 | 
For a meſſuage, garden, and a tenement. Goodiitle V. Wa alton, . 
2 G. 2. Str. 834. | 

[For one meſſuage or tenement. Barnes, 173. Guodright v. Flood, 
M. 10 C. 3. 3 Wilf. 23. J 

[But if it be brought of a meſſuage and tenement, the court will give 
leave to ſtrike out the words and tenement. 3 Milſ. 23. ] 

[And now, an ejectment for a meſſuage and tenement, or for a 
meſſuage or tenement, is good after verdict. 1 T. R. 41. 

So, for a meſſuage in A. or G. or one of them. Barnes, 14 
De meſſuagio et terris eidem pectan. 

De perid terre. Ow. 18. Mo. 422. 702. | 

De pecid terre vocat. B. Ozv. 18. Mo. 422. 702. 

Or, continen. 20 acr. R. Jones, 400. Vide infra, 

De clauſo terræ, containing three acres. R. 11 Co. 55. Dub. Cre. 


VI. 339. but R. cont. Cro. El. 235. R. 2 Cre. 435. D. 2 Cro. 654. | 
1 Lev. 58. R. 3 Lev. 9) · Cont. Hard. 57. Vide infra. 


De tali parte aaf in eccupatione U. gue ftat ſuper ripam. K. Mar. | 
97, 8 

Of common in grofs. D. P. 2 Ja. B. | 

Nor, of a fiſhery, rent, or other profit aprendre. R. On Car. 492- 

do, it does not lie without ſhewing the quantity and quality of the 
land: as, how many acres of land, meadow, and paſture, Sc. R. 


1 Co. 55. 1 Sal. 254. 


2 ſo much by eſtimation is not ſufficient, Ley. 82. R. Cro. | 
. 573. 

It does not lie de omnibus 3 in D. vithout ſaying, whether 
they are tithes of corn, Ce. Ms. 837. 

Nor, de quartd 255 frati, without ſaying how much the whole 
contains. , 1 Lev. 213 

Nor, de caftro, ville a terris in K. Tel. 118. 

Nor, de rue clauſes vocat. F. continent. 3 dcr. terre a bali, with- 

U u 3 | out 
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out faying how much Wy or er each contains, . 4 Mo - 97+ 


1 Sal. 254. Sho. 338. Vide infra. 


Nor, de 300 acres vaſli. R. Hard. 57. 58. {+8 "PA 


So, it does not lie de rivulo, or aguæ curſi for ie muſt be 0 a 


acres of land aqud coopert. . R. Tel. 143. 
Nor, de pannagio; for this 1 is wy! a privilege to wake pannage, I Lev, 


213-4 60.417: 74 
Yet, it ſeems duldet if ſo much certainty appears, upon which 


the ſheriff can deliver poſſeſſion: as, ejectment de pecid terre wear, B., 
or clauſo terre vacat. B. R. 2 Cro. 435. 3 Lev. 97. V ide ſupra. 

De 2 clauſes terre continent. 3 acr. terre, tho) it is not ſaid how much 
each cloſe contains. Per three J. 2 Cre. 48s 8. TA 


0s quodam eco wocat. the veſtry. R. 3 Lev 


De terris de K. continent. go acras. Bub. 8ho, in; 

So, de mineris carbonum in A. without ſaying how many, if be 
the ſua] phraſe of the country. R. 4 Mod. 143. 8ho. 364. 1 Sal, 255, 

So, de meſſuagio ſrve tenemento et 4 acris terre eidem ſpectan. is ſufficient 
for the four acres; for e:dem ſpeftan. ſhall be rejected. R. 3 Les. 228. 

De meſſuagio five burgagio in H., for they are ſynonymous in a 


borough. R. Hard. 173. 


De meſſuagio five tenemento vocat. . the Black Swan. 3 Med. 238. 
1 Sid. 295. 


So, it ſhall be aided, if the verdia finds the defendant not guilty - 


for a part which is uncertain. 1 Sid. 295. 

Or, if the plaintiff rel-aſes as to that. 1 Sid. 206. Hard. 58. 

[Eje&ment lies in C. B. for land in Wales. Barnes, 181. 

[The court will not conſolidate declarations in ejectment againſt 
different perſons, tho the title be the ſame in all. Smith v. Crabb, H, 
14 G. 2. Str. 1149.] 

[But, if there are ſeveral ejectments againſt different perſons, and 
all the cjeAments for the ſame Premiſes, they ſhall be conſolidated, 
Barnes, 176. 


[(2 2 1. ) When Notice to quit js Ra Ta ] 


Un the caſe of a tenancy from year to year, as between landlord 
and tenant, there muſt be half a year's notice to quit, ending at the 
expiration of the year, and ary fix months will not do. 1 T. R. 159. 

' [And where the landlord in ejectment cannot prove the time when 
the term commenced, and the tenant prove it to be different from 
the time to quit mentioned in the notice, he will be nonſuited. Hid.] 

[But till the contrary be ſhewn, notice to quit at Lady-day, &c. 
75 be primd Bet evidence of a Ps, from ady- day to Lady-day. 

did.] 

Jenant from year to year, before a mortgage or grant of the re- 
verſion} is entitled to ſix monthsꝰ notice from the mortgagee or grantee, 
Ibid. 380. 382.] 

And where an infant becomes entitled to the reverſion of an 
eſtate leaſed from year to year, he cannot eject the tenant without 
giving the ſame notice as the original leflor mult havg given. 2 7. K. 


159.1 


But, where one in eisiger, far the expiration of an eſtate for 


life, gave notice to the tenant to quit on a certain day, and ex 


cgepted half a cat's rent; ſuch acceptance Vn. ot evidence of a 
gegep Ye j Pfance, "$4 g * holding 


3 
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3 ks to year, was conſidered as rebutted hy the previous 
2 Og the notice to remain good... 1 T. R. 161, Yi 4 
Coop. 2 M + r . | 23 2285 I VP: . i 
: 74 Fir taken for rent accrued after the expiration of a notice to 
quit, is a waiver of the notice. Zauch v. Wallingall, C. P. HI. 
o Gee. 3. 1 H. Bl. 311. ] i | 


x . [If a landlord receive rent eq nomine due after the expiration of a 


notice to quit, it is a waiver of ſuch notice. Charter v. Cordwent, 
B. E. E. 35 Geo. 3. 6 T. K. 219.] „ 


CA notice delivered. to a tenant at Michaelmas 1795 to quit at 
Lady-day, which will be in the year 1795, was holden to be a good 
notice to quit at Lady-day 1796. Bedford v. Kightley, B. R. M. 
37 Geo. 3. 7 T. 63. 15 8 : * . 

[In the caſe of a leaſe-granted by tenant for life, which is void as 
to the remainder · mau on account of its having exceeded the power, 
if the remainder- man accept rent, as rent, after the death of the tenant 
for life, it is an admiſſion that the defendant is his tenant, and there- 


by entitled to notice to quit. Martin v. Watts, B. R. H. 37 Geo. 3. 


4 « 


7 


[Where tenant for life grants a leaſe for years, which is void againſt 
the remainder- man, and the latter before he elects to avoid it receives 
rent from the tenant, whereby a tenancy from year to year is created, 


pet this is with reference to the old term, and therefore a half- year's 


notice to quit from the remainder-man ending with the old year, is 
good. Collins v. Meller, B. R. H. 38 Geo. 3. 7 T. R. 478.] 


'  : (Cho! by the ſtatute of frauds it is enacted that all leaſes by patol 


for more than three years ſhall have the effect of eſtates at will only, 
ſych a leaſe enures as a tenancy from year to year. Clayton v. Blakey, 
B. R. M. 39 G. 3, 8 T. K. 3. I | | | 
| [And where the term of a leaſe is to end on a preciſe day, there is 
no occaſion for a notice to quit; becauſe the leaſe is of courſe at an 
end, unleſs the parties come to a new agreement. 1 T. R. 54. 162. 
[If a landlord leaſe for ſeven years by parol, and agree that the 
tenant ſhall enter at .Lady-day, and quit at Gand/emas, tho' the leaſe 
be void by the ſtatute of frauds as to the duration of the term, the 
tenant holds under the terms of the leaſe in other reſpects; and there» 
fore the landlord can put an end to the tenancy at Candiemas only, 
Rigge v. Bell, B. R. M. 34 Geo. 3. 5 T. K. 471] 
[Where power is given to a party to determine a leaſe on giving a 
a notice in 4vriting, he cannot determine it on giving a paro/ notice. 
Legg v. Benion, GC. Pe. Bl, 11 . © 
{By ,. 11 G. 2. c. 19. the tenant to whom a declaration in eject- 
ment ihall be delivered, ſhall forthwith give notice to his landlord on 
pain of forieiting the value of three years' improved rent.) 
{But a tenant to a mortgagor, who does not give notice of an eject- 
ment brought by the mortgagee to enforce an attornment, is not liable 


to the penalties of this act. 1 T. R. 647.] 


- 


: (2 Z 2.) M be upon a good demiſe,] So, the declaration in ejet- 


ment mult ſhew a good demiſe; and therefore, if he declares upon a 
demiſe of 10 acrterre et 20 acr. þrati. per nomen 10 der. prati plus vel 
nM ena. „ 
On a demiſe gf tithes, without ſaying, by deed. R. 2 Crs. 613. 
on | „ "Od 


# © 
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Upon a \ demiſe by 4. and Ann his wife, "where the was wi! 
Aber. R. Cro. El. 7718. 
Upon a demiſe of the fourth part of a | meſſuage, b 7 virtue whereof" 
hd entred into tenementa Predift. Cont, Cro. El. 28 for it ſhall be 
reſtrained to ſo much >s was demiſed. 
So, if the declaration does not ſhew the u. * che land de- 
miiſed lies, except in the per nomen, rn 
hut the vill in which the demiſed lands lie, tho omitted in the de 
claration, ſhal', after verdict for the plaintiff, be collected from the 
vill in which the ejection is laid to have been committed. 2 BY, 
N - But A declaration of Hilary term, upon a demiſe within the ſame | 
term, is good. 1 Vent. 135. | | 
Or, upon a demiſe, 30 Feb. zabendum a die dat. (which is impoſſible, | EY 
for the leaſe commences immediately. 1 Vent. 137. £2 
Or, · upon a demiſe per ſcriptum obiigator. habendum a die dat. inden. 


ture predict. Did. | c 
Or, upon a demiſe 20 Feb. . habendum a die dat., for it hall be in. 2 
tended to commence upon the day of the demiſe. R. 2 Cro. 646. 2 
Or, hatendum from Michaelmas ante dat. R. Cro, El. 606. - 
Or, habendum a confections, without ſaying when it was delivered, | 
R. Co. El. 773. | d 
Un the caſe of a tenancy from year to year as long as both parties a 
pleaſe, if the tenant die inteſtate, his adminiſtrator has the ſame in- 
tereſt in the land which his inteſtate had 3 and the leſſee of ſuch aa 2 
adminiſtrator may declare in an ejectment on a term for ſeven years; 0 
for the time is not concluſive. 3 T. R. i | 
[Demiſe from heir by deſcent laid on the day of the death of the p 
anceſtor to hold from the day before, is good after verdicd. Koe v. | 
Herfey, M. 12 C. 3. Will. 274. * tl 
So, upon a demiſe by a college or eccleſiaſtical perſon, without 1 
ſhewing'that there was a rent reſerved, Cc. purſuant to the I. 13 El, e 
R. Sav. 129. 
If the declaration alleges a demiſe, virtute cujus defendant fuit piſs q 
Monat. et poſtea eject., it is good, tho the entry or ejectment is alleged | 
at a day precedent, blank, or impoſſible. R.*2 Cro. 96. 154. 312. CC 
662. 2 Bul. 29. Dub, 1 Sid. 8. Cont. Cre. El. 766. K. cont 3 Ila. 
198. It 
[The court will on conſent; but not without, give leave to enlarge a0 
the time of the demiſe. 7 bruftaut v. Gray, M. 9 G. 2. H. R. H. „„ 
165.7 * 
wo The term was enlarged, being ſo laid that it had expired twelve | 
years before the action brought, on payment of coſts; tho? a ſpecial _ Vi 
y had been ſtruck, and the parties had gone down to the aſſizes, 
jury the miſtake was diſcovered, 2 Bl. 940. 2 Ser. 1272. 4 Burr. | ſu 
2447. Coup. 84 1. 1s 
So, miſpriſion in the demiſe may be amended, if the declaration ä 
delivered was good. Vide Abatement, (L 2.) 5 


| [There can be no alteration in the declaration in the iſſue, from the 
5 + declaration delivered, only in the defcudant's, | Baſs v. 
Lradford, M. 12 G. 2 La Raym, 1411. * | 
[Che ſurrenderee of copyhold lands may recover again the ſur- | 
renderor on a demiſe” laid between che time of ſurrender and. admit- da 
: | | tance, | 


T 8 2 * - 
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f 4 „% M ee n ow ac Hin - 
tance, becauſe the title relates back from the time of the admittance 
to the ſurrender againft all perſons but the lord. 1, T. R. 600.],' ęñꝶd 
do, a ſurrender of chambers in New Inn to the treaſurer and an- 
cients of the ſociety, made with their aſſent, to the intent that they 
may grant the ſaid chambers to a purchaſer, paſſes the eſtate to ſuch 
purchaſer before admiſſion; and therefore, on the death of the ſur- 
renderee before admiſſion, the ſociety may maintain ejectment for 
f them. Lid. 393.1 | OY ; | | | 3 
| | (2 Z 3.) Plea. | | 
[Leave may be given to plead to the juriſdiction in ejectment, be- 
fore judgment ni againſt the caſual ejector. 1 Bl. 197.] | 


— 


{The new defendant in ejectment may give a rule to reply, and 
non prof. the plaintiff; but can have no coſts unleſs the leflor of th 
plaintiff has joined in the rule by conſent. 2 Bl. 763. 7 0 

When a declaration is delivered to the tenant in poſſeſſion, the 
courſe now is, that he who claims title muſt procure himſelf to be, 
admitted as a defendant, and enter into the general rule, whereby he 
agrees to appear and receive a declaration, and plead nat guilty, and at 
the trial to confeſs, leaſe, entry, and ouſter. _ IS 

By the ft. 4 Geo. 2. 28. the court may give leave to the landlord to 
defend with the tenant in poſſeſſion, if he appears, or if not, to defend 
albe:- | | Se . 

[The court will not permit a leſſee alone to defend an ejectment 
againſt his landlord or thoſe claiming under him, on a ſuppoſed defect 
of the landlord's title. 2 Bl. 1259. 15 . 

[Nor, ſhall a man defend himſelf in it, by an eſtate which makes 
part of the title of the leſſor of the plaintiff. Coup. 46.] My A 

[Where the leſſor made an actual entry in September 1744, and 
the. demiſe was laid in Ocfaber 1744, and the defendant levied a fine 
1745, it was held that the leſſor had no occaſion to make another 
entry. 1 Wilſ. 190.] 98 | | | 

[Service of ejectment at the houſe may be made good by a ſubſe- 
quent rule uf pour: 3 BE ! · | 

Ilf ſervants refuſe to call their maſter, or to take declaration, the 
court will order leaving it at the houſe to be good ſervice. Str. 575.] 

[If copy of declaration is tendred to wife of tenant in poſſeſſion, 
in the ſhop, the notice to appear is offered to be read, but ſhe goes 
away, and declaration is left in the ſhop, the court will grant rule 
to'ſhew cauſe why not good ſervice: ſo, if tenant keeps out of the 

' Way to avoid being ſerved. Doe v. Roe, P. 5 G. 3. 2 Will. 263.] 
[If declaration is tendred (through a window,) and refuſed, and 
violence threatened, it is ſufficient to leave declaration. Barnes, 174.] 

[Or, if tendred, and on non-acceptance left on the floor, and the 

ſubſcription read, ſs that the tenant who had retired might hear, it 


is good. Barnes, 185.) | 
And where tenants abſcond, court will order ſervice on a ſervant 
to be good, Barnes, 188, 189, 190. 
(Or, if lunatic, on the perſon who has the cuſtody. Barnes, 190.] 
(So, if declaration is delivered to a daughter or a father, and - 
owned by tenant, it is good. Barnes, 175, 176. 183.] ER 
[Service of u declaration before the eſloign-day of the term on the 
daughter of the tenant in poſſeſſion, in the abſence of the tenant 


TY . 


— 
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and his wife, is good, proyided it appears that the dau kter de- 
livered it to the wife, tho! it ſhould not N that fuck delivery 
was before the elſoig day. Smith v. Hurft, C. P. T. 3, 7 9 3. 


1 H. Bl. 1 75 
If tenant a ſconds, detlaration delivered to ſervant, and another 


| fixed on door, 1 18 good. Barnet, 17 3. J. 


[Service on churchwardens and overſcers, for a houſe they rented 
fot lodging the poor, good: Barnes, 18 1. 

[On the wife of tenant, as ſhe informed 98 and he believes, 

Barnes, 194. Vide 2+ Bl. 800. 80 

Notice to appear given in beginning (tho? not firſt day) of A. 
chaelmas term in London, 1.54 Barnes, 175. J 

[The notice muſt be to appear on the firſt day in full term, not on 
the eſſoign - day. Heldfoft v. Freeman, J. 9 G. 2. Str. 1049. 

[Appearance muſt be entred with lager, and marked on common 
rule. Barnes, 177. 

CTho' declaration and ſubſcription is 25 to wife thro' a win- 
dow, and then fixed to the door, and huſband owns the receipt, it is 
not good ſervice. Barnes, 171. 


[Affidavit of ſervice on wives of 4. and B., who, or one of them, 


are tenants, bad. Barnes, 174. 

1800, on A. B. tenant, or C. bis wife. Barnes, 173.] 

[A declaration in ejectment may be ſerved on the wife, either on. 
the premiſes or at the huſband's houſe. Morland v. Bayleſs, B. K. 0 
36 Geo. 3. 6 T. R. 765. 

[Service of a declaration on one of two tenants in poſſeſſion is 
good ſervice on both. Doe v. Roe, C. P. H. 39 Geo. 3 By. & 


Pull. Rep. 369. 
[The ES acknowledgment of the wife of the tenant in poſ- 


ſeſſion, that ſhe has received a declaration in ejectment, is inſuſſi- 
cient to bind the huſband. Gooulicle v. badtitle, C. P. H. 39 Geo. 3. 
Did. 384.] 
AVE of a declaration on a perſon appointed by the court of 
oper hs to manage an eftate for an infant, is inſuthcient. ou, 


. the plaintiff in eje ment, or in an ad ion for the meſne profits, 
afterwards relcaſes, he may be committed for a contempt ; for he is 
only nominal. 1 Sal. 260, 

By the ff. 4 Geo. 2. 28. if no tenant in poſſeſſion, the declaration 
may be fixed on the door of the houſe; or, if no bouſe. on ſome no 


torious part of the land. 


| [his act ſeems to relate only to cjectments for n non. -paymept of 
rent, where the landlord has a right to re-enter.] 

{EjeQment on vacant poſſeſhun in Londen or Middleſex may be 
moved als time in term, Barnes, 17 72. 33 

{ Landlord is not made defendant in caſes of vacant oſſeſſion, (555 
cept wichin the act concerning landlords and tenants by leaſe, with 


clauſe of re- entry,) but he that firit ſeals leaſe on premiles mult have 


poſſeſſion. Barnes, 177. 


TLenants are not obliged to appears, tho indemnified, © Barnes, | 
173.) 


Ulf tenant in poſſe ſſion refuſe to appear and make defence, there 
is no relicf. (NES v. * P. 2 C. 2. Str. 830.] . 
| LN. B. 


Pd 


) 
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be. B. This was before, and was the occaſion of the f, te 


, by which, if tenant does not appear, judgment againſt caſual * - 
| Lie or, but landlord may have leave to appear and enter into con. ; 
mon rule, and execution ſhall be ftaid till further order.] | 
lk landlord obtains a rule to be made defendant, the plaintiff at 
trial muſt prove that defendant or his tenant was in a e 
v. Mann, T. 21 & 22 G. 2. 1 Will. 220.] 
le who claims title muſt be a defendant with the tenant in . 
ſieſſion. Per C. B. M. 7 An. 
Or, he may appear alone by order of the court, or by couftng Fl 
the attorney for the plaintiff, 
[The court (of B. R) will not order the landlord to be made 
defendant in the room of the tenant in poſſeſſion, on an affidavit 
that he is a material witneſs. Bourne v. T Turners T.' 1 G. Ser. 


532.) 


[If ejectment is viought by one claiming as heir of a Ae and 
the lord of the manor, who claims by eſcheat pro defeu heredir, ap- 
plies to be admitted to defend with the tenant in poſſeſſion, or alone; 
the court will direct the lord to bring ejectment againſt the heir, 
and the heir to be admitted to deſend with tenant, or alone; if the 
lord refuſes, they will⸗diſcharge his rule to be admitted; if the heir 
refuſes, they will admit the lord to defend. Fairclaim v. Sbamtitit, 
H. 2 G. 3. 3 B. M. 1290. 1 l. 357. 


Landlord is not to be made defendant without tenant in Peel, 


tho' he refuſes to appear, only joined. Barnes, 172.] 
[So, if tenant has quitted poſſeſſion. © Barnes, 175.] 
So, he who claims title ſhall be Joined as defendant, tho? the plain- 

tiff oppoſes it, and he is entitled to privilege. 1 Sal. 256. 

Tho' ſhe is wife to the leſſor. 1 Sal. 257. 
But he ſhall not be joined upon the plaintiff's WY without his 

requeſt, 1 Sal. 256. 'v 
Nor, ſhall he be made a plaintiff by rule who is entitled to privi- 

x lege. ee 1 Sal, 256, 

| (The court will order an infant lefor of the plaintiff to name a 
good plaintiff, to be anſwerable for coſts. Noke v. Windham, P. 12 G. 

Str. 694. Throgmorton v. Smith, P. 5G. 2. Str. 932. Birebman 

v. Noright, T. 7 C. 2. B. R. H. 56. | | 
' {But not a leſſor having privilege of parliament.  Preflen v. Lingen, 

M. 8G. Str. 4 
If the W undertake for coſts, it is ſufficient. Coup. 128. 
bo, the defendant may pray a ſpecial rule to defend for ſo much. 
If it be a church, in which he ought to perform divine ſervice, he 

may have a ſpecial rule to defend for. chat. 2500, © 
[in ejectment for a chapel, the parſon cannot defend only for a 

right to enter and perform divine ſervice, notwithſtanding. Salk. 2 56. 

Martin v. Davis, M. 5 G. 2. Str. 914.] © 
So, there may be a rule to amend the declaration and plead in a 

TY manner, to bring the merits of the caſe in queſtion. Cartb. 

180 8 
| [Defendant ER not plead the ſtatute of limitations, for plainriff 

muſt ſhew a right of poſſeſſion as well as of property. Taylor v. Horde, 

H. My 2. Fe 4 A. 60. * 19 


"I 
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'[Tho' fab Lang: confeſſes. leaſe. toc, hs. may akcerwards W to 
ſet aſide verdict for variance. Barner, 175. Ten ehe 
* [If an affidavit, on which à motion. is originally ale; 3 is entitled 
in the name of the caſual ejector, and the rule to ſhew cauſe, e. 
is in the name of. the tenant in poſſeſſion, it is wrong, and the rule , 


an be diſcharged ; for it appears to be a different cauſe, and a rule 


in gne cauſe, cannot be ſupported by an affidavit in another. Daven- 
Nerv. Jaclſau, P. 12 G. 2. Andr. 368.1 5 


( 2 40 Judgment. | : 


If the defendant Joes; not appear within four days after the he. 
ginning of the term, after the declaration delivered, (if the action is 
in Landen or Middleſex,) upon an affidavit of the delivery of the de- 
claration to the tenant himſelf or his wife, before the eſſoign- day of 
the ſame term, with notice to appear at the beginning of the term, 
there ſhall be judgment againſt the caſual ejector named in the de- 
claration, and thereupon an habere facias poſſe Je zonem, to put the plaintiff 


oſſeſſion. 
r, upon delivery to the ſervant, if by letter or otherwiſe the 


| tenant in poſſeſſion afterwards acknowledges notice thereof. 1 Sal, 


| 255- 


[Declaration muſt be delivered before the effoign-day of the term, 
or no judgment till next term. Barnes, 172. 

Declaration of Trinity, with notice to appear next Hilary, appear. 
ance of Michaelmas is bad, Barnes, 250.) 

If the plaintiff has judgment for the whole, when he had title only 
to a moiety, it is no error. Dub. Ero. Car. 7. 

So, if the defendant does not appear within a week after the term, 
when the action lies in another county, and an affidavit is made of 
the delivery of the declaration before the , effoign-day of Hilary or 
Trinity term, with notice to appear the next term. | 

If the declaration be delivered in ſuch county, before the eſſoign- 
day of Michaelmas or Haſter term, with notice to appear the next 


term, upon ſuch aſndavit, there ſhall be a rule for the defendant 


* 


to appear in Hilary or Trinity term; and if upon ſervice of the rule 


he does not appear accordingly, there ſhall be Judgment againſt the 


caſual ejector. 
But after judgment ſigned, a judge, before the aſſizes, if poſ. 


| ſeſſion is not taken, ay: direct the plaintiff to accept a plea. Sal. 


judgment, there ſhall be an aſſidavit o 


516. 
Tf the term expires pendente lite, yet the plaintiff may recover da- 
mages, tho' not the term. (Vide 2 Str. 1056.) 

And the term. ſhall not be enlarged without conſent, tho' the 


plaintiff was delayed by injunction. 1 Sal. 237. Mod. Ca. 130. 


Carth. 3. 
If the Sochration be delivered of a houſe or land void of a poſ- 


ſeſſor, there muſt U a leaſe executed upon the land, Ec. and before 
f the leaſe, entry, Sc. and a 

rule upon motion for a peremptory plea. R. 1 Sal. 255. 
[There ſhall be a rule for judgment, on affidavit of the medſuage 


being empty and door 2 of leſſor entering by ſtanding in the 
: : threſhold, 
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Ken and his hold of the knocker, leaſe, entry, e n 
delirery of eb Bidgoad v. Hawes, P. 8 G. * N. H. 
112. 
Fleet beer 1 in an daldie en is keeping poſſeſion; ; JP if 
:udament. is ſigned on a leaſe ſealed, as on à vacant polleſfion, it 
thall be ſet aſide. Savage v. Dent, M. 10 G. 2. Str. 1864. | 
But motion for judgment againſt the caſual ejector in London or 
Middleſex'will not be allowed, if it is not made within a werk after 
the firſt day of Michuelmat or Eaſler term, or within four days after 
the firſt day of Hilary or Trinity term. Fer Rate," Tr. 32 Car. 2 
Hille, 80. © | 

[The clerk of the FO of the court of B. R. ſhall fi the als 
keep a book, in which ſhall be entred all the rules which from time 
do time ſhall be delivered out in ejectments, inſtead of the preſent 

book, containing a liſt” of the ejectments moved; in which bock 

ſhall be mentioned the number of the entry, the ebunty in which 
the premiſes lie, the names of the nominal plaintiff, the firſt leſſor 
of the plaintiff, (with the words © and others,“ if there be more thin 

one, ) and alſo the name of the caſual N 85 | Reg. Gen. B. N. . 
31 Geb. 3. 4 T. R. 1.) 

[Unleſs the rule for jnilgment ſhall be Jrawn up and We away 
from the office. of the clerk of the'rules within two days after the 
end of the term in which the ejectment ſhall be moved, no rule ſhall 
be drawn up or entred in the book, nor ſhall any proceedings be had 

in ſuch ejectment. Bid. 

Or, there is not a new notice given to the tenant in poſſeſſion. 
Sal. %. 

[Where the plaintiff is nonſuited for want of the tein s con- 
felling Teaſe, entry, and ouſter, he is not entitled to ſign judgment 
agIſt the caſual ejector till the ps/fea comes in on the day in bank. 
Doe v. Copeland, B. R. M. 29 Geo. 3. 27. R. 779. Vide Lilly's Fr. 

' Reg. Tit. Poſlea. 1 Salk. 259. ]) 5 
een eje or cannot confeſs judgment. Theper v. Dale, A. 9 6. 
_ a is obtained upon ſervice of A. who Be hin- 

ſelf tenant in poſſeſſion, there ſhall be reſtitution, Nod. Ca. 73. 
lf judgment is ſet aſide, and poſſeſſion ordered tobe reſtored, but 
leſſor bf plaintiff abſcopds, ſo the rule ineffectual, a writ of reſtitu- 
tion ſhall iſſue. Barnes, 178. as Foul 


So, if the plaintiff was es or had a verdidt againſt him in 5 


a former ejectment for the ſame tenements, he ſhall be reſtrained 
from proceeding upon motion till he pays the Need of ie former 
action. 4 Mod. 379. 

IlIf the defendant in a former Sele * was ES. lie, 
bring another ejectment for the ſame premiſes; the court will ay the 
proceedings until he pay the coſts of the former calle.” Willtams v. 
Holdfaft, B. R. E. 35 Geo 3. 6T. KR. 223.] 1975 a: 
Il plaintiff had rule for trial at bar, but it wi on wrong demiſe, 
delivers new ejectment, the court will not grant new trial at bar, but 

on payment ot coſts of the former ejectment. £4. Coningsby* 7 * 7, 
H. 9 G. Str. 548. 

D ſhall not proceed i in new ejectment uin he has paid coſts 
C. 
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of TSy tho he has brought writ of . error. o uli v. bah. T. 


G. Str. 554. 
9 
LAltho' in ſuch former ejectment the leſſor of the plaintiff never 


entred into the conſent rule: 2 Bl: 904. 1158. 1180.} 


[If there is judgment for defendants in ejectment on the demiſe of 
huſband and wife, (the remainder being in the wife, who proceeds 
after her huſband's death,) becauſe tenant for life, tho” a papiſt, edn- 
cated abroad, may conform ; and on his death, wife brings new 
ejectments againſt ſome of the former defendants and others; the 
court will ſtay procralings fs in the new till the coſts of the old are paid. 
Doe v. Hatherby, P. 14 G. 2. Str. 1152.) 

I che firſt ejectment was in C. B. and 1 was a rule there to 
Fay him in a 2 till coſts paid, there ſhall be the ſame rule i in 
B. R. if he afterwards ſues there. 1 Sal. 255. 

But the defendant in a former ejectment ſhall not be ada, 
if the verdict was againſt him till he pays the coſts; for, tho' he 
m—m_ batred before, the new cjeAment by him is not vexatious, K. 
4 Mod. 

So, if Th the defendant brings error, and afterwards delivers a * 
claration in ejectment, he fhall not be bound to pay the coſts upon 
the firſt ejectment. 1 Sal. 259. 

Yet the court will ſtay all proceedings on the fecond cjeQment, 
till error determined. 1 Sel. 258. 

[If a mortgagee brings ejectment, the court will order him to 
ſhew cauſe: why, on payment or bringing into court principal, intereſt, 
and coſts, proceedings ſhould not be ſtayed. Anon. H. 7 G. Str. 


413.] 
[On the application of the mortgagor, or his aſſignee of the equity 


of redemption, the court will ſtay proceedings in ejectment onypay- | 


ment of principal, intereſt, and coſts, without paying money due on 
a bond; but not if ic was an heir. Archer v. Snatt, 21 H. G. 2. 
Str. 1107. And. 341. 

[If mortgagee has given notice that he requires a bond, (a lien on 
the eſtate,) to be paid, as well as mortgagee, there cannot be a rule 
to {tay proceedings on payment of ee, intereſt, and coſts, on 
mortgage only. Barnes, 177. 

. [But this extends not to bond due to an aſſignee | in his own right. 


| Barnes, 182.7 


On payment of principal, intereſt, and colts, the eourt will ſtop 
roceedings in ejectment on a mortgage, and on the bond for per- 
| 4 of covenants; and will difchar e defendant out of cuſtody, 
tho? he had agreed to convey equity of redemption to plaintiff, if 
plaintiff, has not tendred him a nn. to be executed. Skinner 


v. Stacy, A. 18 C. 2. Wilſ. 80. 8 
[The court will not ſtay the 1 on the mortgagor paying | 
principal, intereſt, and coſts, if he has agreed to convey the equity 


of redemption to the takes. 7. un v. Pope, B. R. E. 37 G. 3. 
7 T. R. 185.) 


[After judgment on re- entry for non- payment of rent, and be- 


fore writ of poſſeſſion executed, the court will ſtay proceedings, s on 


payment of rent and colts. Gaodtitle Ve Haul. F 4G. 2. Str. 
goo ] | | 
[On 


* 4 * * 
« * 
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Con ſtsying proceedings on payment of arrears of rent and coſts, 
the landlord ſhall only allow land-tax for the rent, and not what was 
paid more on account of improvements. Ye v. Leman, T. 16 G. 2. 
3197 RESET: EE LE 
[On ſtaying proceedings, on payment of. money due, the protho- 
| notary will make juſt allowances. Barnet, 16. ] 
[Rent due to Jeffor of plaintiff as deviſee, more due to him as 
executor, proceedings ſtayed on paying hat due to him as deviſe. 
Barnes, 184.1 | . 2 N N. | | 2 , 24 a l e : | 
[In ejectment on two, demiſes of different lands, judgment to re- 
cover terminum ſuum, in the ſingular, is good. Worral v. Bent, T- 
e On 
[If there are two counts in the declaration on two demiſes of dif- 
ſerent perſons of the ſame premiſes, and judgment is entred for 
plaintiff on one count, and for defendant on the other; the court, on 
error, will interpret the tenementa prædict. as to the ſecond, to mean 
the term in the premiſes, and it will be well. Fiſher v. Hughes, T. 
5 G. 2. Str. 908. | 1 1 "Ba 
[Or, if the judgment is that plaintiff recover his terms (in the 
plural) on two demiſes of the ſame premiſes for the ſame term, both 
as to commencement and duration; on error brought, the court, in 
order to ſupport the judgment, will intend that the two leſſors were 
joint-tenants, and made ſeparate leaſes. Morres v. Barrey, H. 16 G. 2. 
Str. 1180. 1 Wilſ. 1.] | | | ; 7 
[If judgment is regularly figned, but without loſs of trial, it may 
be ſet aſide on payment of coſts and taking notice of trial. In B. R. 
as in C. B. Dobbs v. Paſſer, P. 7 G. 2. Str. 97 2 
| [The court cannot ſtay proceedings after ſpecial verdict in eject- 2 
ment, tho' the leſſor of plaintiff's title is at an end; for he may pro- 
ceed for damages and coſts. TBrſtout v. Grey, M. 10 G. 2. Str. 
1056. a 5 . 
2 every perſon claiming title is landlord within 11 G. 2. but 
one who is in ſome degree of poſſeſſion; as, by receiving rent, &c. 
Barnes, 193-] | | 3 
If landlord (by virtue of Har. 11. G. 2. c. 19.) appears alone, and 
after judgment for plaintiff brings error, plaintiff cannot have execu- 
tion till error determined. Jones v. Edwards, M. 19 G. 2. Str. 
1241.4 „ „ 67 
[If the landlord on tenant's not appearing makes himſelf defend-. 
ant, and plaintiff obtains judgment againſt him, and moves for leave 
to take out execution againſt caſual ejector, and defendant, who has 
regularly ſued out error before this, does not ſhew it for cauſe againſt, 
the rule for execution, which is made abſolute, and poſſeſſion deli- 
_ ered, this ſhall not be afterwards ſet aſide as irregular. George v. 
Wiſdem, H. 32 G. 2. 2 B. H. 756.] RISE 55 3 
[1f landlord is added defendant to one tenant, who appears for 
Part, and defends alone for other part where tenant refuſes to appear, 
plaintiff ſhall have judgment for this laſt part againſt caſual ejector, 
with ſtay of execution. Barnes, 179.] 7 i 
[If ſome defendants confeſs leaſe, c. and there is verdict againſt 


1 them, and others do not confeſs, and are acquitted, plaintiff ſhall have 
3 | Judgment againft cafual ejector. Barnes, 174.] 
. N | | 99 85 Lu 
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enter at the time he brought the ejectment. bid. 


| judgment againſt the caſual ejector. Burkon Ve Rees 
38 Gec. 3. 7 T. R. 477. 1 


IEA EA. 


[The court wi | not Ive leave to take out execution on judgment 
againſt caſual ejector, after verdict for plaintiff, pending error broughe 
dy defendant. . Barnes, 298.]J _ CCC 
"I r non-payment after iſſue, it may be ſigned againſt defendant, 
but not againſt caſual ejector. Barnes, 283. © 
l If, leſſor of plaintiff dies after iſſue joined, and before the aſſizes, 


_ and plaintiff is nonſuited becauſe defendant does not confeſs” leaſe, 


c. executor of Jefſor ſhall not have coſts taxed on the common con- 


. Fal rake " Thruffout y, Bedwell, T. 26 & 27 C. 2. 2 Will, 7.] 


If in ejectment againſt two one dies after iſſue, but before trial, 


the death muſt, be ſuggeſted on the-plea-roll, but need not on the nf 


rivs roll; it muſt be awarded, that proceedings ſtay againſt the de- 
ceaſed, but no need of quod quer. nil capiat ; and judgment muſt. be, 
not for a moiety, but that plaintiff recover his term; but he muſt take 
execution for no more than he has a right to recover. Far v. Denn, 
JJ. 
{A judgment in ejectment is a recovery of the poſſzfjion without pre- 
I 


judice to the right ; and he who enters under it can only be'poſſeſſed 


| according to right ; and he who recovers a naked poſſeſſion only, with- 


out right, can convey no other to his feoffee. Taylor v. Horde, H. 


- 


30 G. 2. 1 B. M. 60,] 


* 


[On a ſpecial verdict it aught to appear that, lefſor of plaintiff might 
[aA leaſe under a power made unfairly, and in prejudice of thoſe in 
remainder, found in the cuſtody of the maker at his death, ought, at - 


. . 


the trial, to be preſumed to have been ſurrendered, to let in the ſta- 


ute of limitations Bid. Vide Poiar.} 
[One who recovers land, part of a highway, muſt recover it ſubject 


to the eaſement, and the ſheriff muſt deliver poſſeſſion ſubject to it. 


Goodtithe v. Aller, H. 30 G. 2. 1 B. AM. 133. 5 
Ihe nominal plaintiff and cafual ejector are to be conſidered as 
the fictitlous form of an action really brought by the leſſor of the 
plaintiff againſt the tenant in poſſeſſion, who are fubſtanually the only 
Parties to the ſuit.} | wy 
[The Engliſh notice at the foot of the declaration was ſabſcribed by 
the nominal plaintiff inſtead of the caſual ejector, and the rule for | 
judgment was diſcharged. Peaceable v. T roubleſome, M. 7 Geo. 3 


3 172. Barker v. Merryfield, 1 Barnard, 116.) 


| [The court refuſed to fet aſide the proceedings for irregularity 
upon a ſimilar objection being made. Hazelwood v. Thatcher, B. R. 
7. 29. Geb. 3. 3 J. R. 35 1. i 
- _[Fhe notice at the foot of the declaration was not ſigned, and the 
court ſet aſide the proceedings for irregularity. Holdfaft v. Pedigrit, 
B. R. E. 1 Geo. 2. 1 Barnard, 43.] | x 


[In certain caſes the court will permit an amendment to be made in 


2 notice at the bottom of the declaration. Baſs v. Ree, B. R. H. 


38 Geo. 3. 7 T. R. 469-] 


Ejectment againſt ſeveral tenants, the name of each was prefixed 


motion for 


to the notice fetved on him ; only one rule neceſſary on B. R. H 
Freer 


PLEADER; . 


There is no diſtinction between judgment on verdict, or by de- | 
fault.] 1 at 4 | 1 . A 1 e 01 bs | Va 
[An action for meſne profits is conſequential to a recovery in eject- 

ment, and may be brought by leſſor of plaintiff in his own name, or 


- 
5 -- 


that of the nominal lefſee.] 


[The tenant is concluded by the judgment, and cannot controyert, 


the title ; conſequently, cannot controvert plaintiff's poſſeſhon, which 
is part of his title.] | | . lus en 
This judgment only concludes the parties as to the ſubject - matter 
of it z beyond the time laid, it proves nothing at all.) | 2 
[As to the length of time the tenant has occupied, or as to the 
value, the judgment proves nothing; therefore they muſt be ptoved, 
and the occupation muſt be within the time laid in the demiſe. N. 
by all the Fudges unanimoufly. Aſlin v. Parker, M. 32 G. 2. 2:8. MH. 
6. 1 5 t TIP e | 
[{f one tenant in common recover againſt another in ejectment, 
by default; treſpaſs lies for the meſne profits. 3 Wilf. 118.]. 4 


1 


[If tenant in poſſeſſion abfconds, and plaintiff (the landlord) ſerves, 


his houſckeeper, and fixes another copy of declaration on the pre- 


miſes, on motion and ſervice of the rule in like manner, Judgment, 
ſhall be entred againſt caſual ejector. Sprightly v. Dunch, H. 1 G. 3. 
2 B. M. 1116. . Fennv. Denn, T. 1 G. 3. 2 B. M. 1181.) 

[The court will not arreſt judgment of Hilary, 1 G. 3. becauſe the 


declaration alleges defendant entred againſt the peace of the ſaid 


king, and lays the demiſe in the thirty-third year of the ſaid king. 


| Small v. Cole, P. 1 G. 3. 2 B. M. 1159.] | 5 | 
[If the declaration is wrong intitled, (as, 17 G. inſtead of 16 & 


17 G.) no rule for judgment. Barnes, 186,] Fg | 
[On nonſuit for want of confeſſing leaſe, &c. plaintiff muſt proceed 


for colts on the common rule; if, inſtead thereof, he takes H. fa., it 


ſhall be ſet aſide. © Barnes, 182.] - 'F 
[On judgment againſt the caſual ejector, meſne profits ſhould be 
recovered from the delivery of declaration to tenant in poſſeſſion, or 
from actual demand; on judgment againſt tenant in poſſeſſion, (or 
landlord,) from ouffer admitted by common conſent- rule. Barnes, 


35. | 


[actions for meſne profits ſhould not be favoured, as they tend to 


create double expence, and plaintiff ſhould be ready at trial of eject- 


ment to prove his damages. Bid. 1 
ln action for meſne profits, if the tenant has been ſerved, but has 
not entred into the common rule, the title needs not be proved, but 
poſſeſſion muit be proved in both: if he has entred into common rule, 


if action is by leſſor, his poſſeſſion mult be proved; if by leſſee, it 


o 


need nat. Barnes, 456. 472, 473. ] Toons . 
[Action for meſne profirs may be brought in name of nominal 


plaintiff, after judgment by default againſt caſual <jector; coſts of 


ejectment inſerted in declaration as conſequential damages; on trial, 
is ſufficient to give in evidence, the judgment, writ of poſſe ſſion, 
and return of execution, defendant's occupation of premiſes, their 
value, and coſts of ejectment. Barnes, Ja, 473+] * | 

[It a rule to defend for two-thirds, and judgment for the reſt, 
there ſhould be an indorſement of what part to take poſſeſſion. 
Barnes, 191. 8 3 ; | - 
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{if the ſheriff, on ejeAment for five-eighths of a cottage, give — 
ſeſhon of the whole, the ang ſhall be reſtored to his poſſeſſion of 


three-eighths. 3 Wil. ag.] 


[If judgment is regularly obtained againſt caſual ejector, the te. 
nant having neglected to give notice to his landlord, (an infant, ) the 
court will ſet aſide 1 and writ of poſſeſſion, order tenant to 
pay coſts, and landlord to be made defendant under terms. Doe v. 
Roe, MH. 7 G. 3. 4 B. M. 1996.) 

[Judgment figned againſt catual ejector for miſtake i in body of plea 
of name of leſſor of plaintiff, inſtead of nominal plaintiff, an de ſet 
aſide with coſts. Barnes, 191.] 

[If declaration is delivered without prothonotary- s name on it, yet 
on motion the court will make rule for judgment, unleſs appearance 


in the uſual time, notice of prothonctary s name : being given. Barnes, 


192, 193-] 
[Proceedings man be ſtaid, if che premiſes are lands i in ancient de- 


mefne. ä 194.) 


(3 Al.) Proceed ing in a Writ of Entry. 


A Writ of entry is of divers natures. Vide Action, (D 2.)—Vide 


dum fuit infra Etatem (A). 
The proceſs is ſummous and grand cape, and after appearance 3 


- petit cape. 


And therein mall be a view, imparlance, voucher, aid Prier, and 
refceit. 

A writ of entry /ur di 72 fin lies only againſt the tenant of the free 
hold. Vide Com. Att. 132. or 157. edit. 1698. Mf. Symb. 2 Pt. 

76. b.) 

And if it is upon a diſſeiſin by the tenant himſelf to the demandant 
or his anceſtors, 1 it is in the nature of an aſſiſe, and is called a writ of 
entry in the guibus. (Vide F. N. B. 191. C. Al 

If upon a diſſeiſin by any, by whom the tenant claims, it ſhall be 2 


_ writ of entry in the per. (Vide F. N. B. 191. D.) 


If upon a diſſeiſin by B. to whom A. owes title, by whom the te- 
nant claims, it ſhall be in the per & cui. Ibid, 

If upon a diſſeiſin beyond theſe degrees, it ſhall be a writ of entry 
in the poſt. (Vide F. N. B. 191. D. 192. F.) | 
A writ of entry /ur diſſeiſin in le poſt lies at the common law. 

So, upon intruſion; but it did not lie upon. alienation in the 7% 
till the //. Mur. 5 2 H. 3. 30. | 


(3 A 2.) To have a Common Recovery. I 


3 A 2.) The manner of paſſing it.] When it ſhall bar an intail, 
vide Fftates, (B 27, Cc.) 
Upon a writ of entry Al 475 5 in le pot, the common recovery for - 
a of lands is uſually ſuffered. 
And for paſſing ſuch recovery, an attorney of C. B. muſt make a 


note of the 1. by which the curſitor 1 draw the writ of 
| . entry, 


* 4 
* 


or 158.) 


18 


v L E A D E k. _— 


entry, and which mentions the demandant, tenant;-arid the particulars 
of the land. (Comp. Att. 133. or 155. edit. 1695.) 


This note ſhall be entred upon the remembrance of the prothono- 
tary, with the 28% and return of the writ of entry, and the names of . 


the vouchees, and of the ſheriff who makes the return. (Com. Att. 


132. r TGF: - 8 | i, 
If the tenant and vouchee appear in perſon at the bar, the reco- 
very may be ſuffered at the bar before the writ of entry is ſealed. 
(Vide Com. Att. 132. or 157.) | | 

If the tenant or vouchee do not appear in perſon, there muſt be a 
warrant for an attorney to appear for them. (Vide Com. Att. 133. 
And the party muſt appear before him who takes the warrant of 
attorney, and acknowledge the warrant, upon which the judge or 
commiſſioners ſubſcribe their names and the day of the caption. 


Thid. 


Any judge ot baron, and any ſerjeant in his circuit, 'may take a 


warrant of attorney without a dedimus poteſtutem. Jbid. 
If any other takes it, he muſt have a dedimus poteſtatem. Weſt. 
Symb. 2 Pt. 76. ö. a . to i 
After the warrant of attorney acknowledged, a writ of entry ſhall 


be ſued. (Vide Com. Aft. 133. or 138.) 


And a fine for alienation ſhall be paid upon it, as upon a fine., 
(Vide Weſt. Symb. 2 Pt. 76. b.) | | 

Then it (hall be ſealed, and delivered to the prothonotary, who 
enters it. and endorſes the return, and makes a copy of the count, 
and re-delivers them to the attorney. (Vide Com. Att. 123, 124. or 


158, 159.) | 


If the recovery is with ſingle voucher, or with double, and the 
vouckee appears in perſon, when the tenant has made his warrant of 
attorney, and the writ of entry is ſealed, entred, and returned, the 


recovery may paſs at the bar the ſame term. (Vide Com. Att. 124. 


or 159.) | | | | | 
But, if the vouchee does not appear in petſon but by attorney, there 


muſt be a ſummons ad warrantizandum for him, as well as a warrant 


of attorney. (Yide Com. Att. 123, 124. of 158, 159.) [Vide poſt 
(3 A 6.)] „ 5 
By the Ft. 16 Car. 2. the return of the ſummons ſhall be at the 
fifth return after the tete incluſive. N 
[But by 24 G. 2. c. 48. / 8. the writ of ſummons ſhall be made 
returnable the fourth return inclufive.] | 1 
[And the uſual courſe is to zefte it the ſoutth day incluſive from 
the return of the writ of entry. 2 Bl, 1201.) | 
[And the vouchee cannot appear before the return of the writ. 
1 Wilf. 35. Vide pats Ar 
And at the return of the ſummons the recovery may pals. . 
So, a common recovery may be ſuffered upon a writ of right upon 
a præcipe in capite. (Vide Wh. Symb. 2 Pt. 79.) A 
But the demandant need not appear in perſon, or by attorney. 
(Vide Com. Att. 123. or 158.) 5 FLA 
After the recovery is paſſed, the writ of entry ſhall be filed with the 
euftos brevium. (Vide Cort. Art. 167. Weſt. Symb. 2 Pt. 77. l.) 


Aud by theft, 23 El. 3. it may be inrolled in the office of inrol- 
| : X2 2 


* 
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ments; and if it is aſterwards loſt, the inrolment ſhall be of the * | 
effect as if the writ was extant. Lit. 2 
80, if a writ of entry is loſt, out of the office, when it appears to be 


once fileg, upon a petition to the chancellor it may be ſupplied by a 
new writ nunc pro tunc. bid. G b- 


„ Dat, it does not e that it was ever filed, 3 it ſhall not be ſup- $ 
co n | "MW 
(3 A 3.) Again uſt 5 a writ of entry "I ] A writ of entry for a 9 
common recovery ought to be againſt him who has the freehold of the 1 
eltate : (By . 14 G. 2. 20. the recovery ſhall be good, without the _ 
ſurrender of freehold leafes at reſerved rents); and therefore, if it is 5 
gagainſt him in remainder ner an eſtate for life, it is error. R. in 
2 Leo. 
And b, the ſame fatute, it is ſufficient if the deed or fine to make n 
a tenant to the præcipe be levied or executed before the end of the : 
term, great ſeſſions, ſeſſion or aſſiſes in which the recovery is ſuffered, 
How a good tenant to the precipe ſhall be made, vide Recovery, bas 
'' 4m 
Ben it 1 ſuſficient chat the tenant has the freehold before the re- | 3 
turn of the writ of entry, tho” he had not at the 7% . (Vide Com. x a 
Att. 1 ; 
Or, 23 time before judgment, tho? it is after the return of the | 
writ and voucher. Sho. 347. = 
So, a common recovery by a tenant in fee is a bar to him and his Ws 
heirs, tho? it is not againſt the tenant of the freehold, D. Ray. 323. 
F - So, a recovery by huſband and wife of the wiſe” s land bars them 4 
and their heirs. Pr. Reg. 490. Cre. Car. 389. | ; 
So, a recovery by ce/fuy que truft in tail bafs the eſtate-tail in equity, *. 
tho? there be not a legal tenant of the en. . Chancery, 7 
(48 4) „ e 1. 1 
l GA 4. Of what things.) A writ of entry lies of all u chings de- Ve 
mandable an a præcipe. Vide Weſt. Symb. 2 Pt. 77. a. (34 
* [Of an advowſon in groſs, and ove acre of land, ſur diſſe n in | A 
0 oft. Bayley v. Oxford, P. 33 G. 2. 2 Will. 116.17 | ledg 
| But it does not lie of a garden, croft, or cottage. 1 Rol. 2. FX 
bi E Nor de ſuperiori camera, (Vide Weſt. Symb. 2 . 77. 15 | Y 
it Nor, de flagno, foſſato, pi 2 (VDid.) 1 
B +, Nor, de communis paſiur. (dbid.) = - th 
| Nor, of ſervices ; as, homage, fealty, &c. 4 e de in 
1 Nor, of eſtovers, minerũ, ſedinã, mercatu. (Vid | 213. 
j | Nec, de ſelione, bovatg, or vinga's terra, for, 0250 are uncentait! or 
i.! , is 161 „ the n 
Nor, ought to name the fame thing. twice; for it will be bis petit: vids 
(1bid.) 25 ' : Rep. 
Nor, o tenementa. Seb. 2a, 691. * N 
The writ muſt deſcribe. the lands demanded, | in a wid; pariſh, « 4 ſepar: 
hamdets: Hu, 1058. TP 
Or, in a place known out of the will, pariſh, or hamlet. Dia. 4 
AH, 40 18 C. 


As, wchinahe libeny: of * Tow this is in the nature of a place 
kpawns.apdyuy will be good fo ; nens in a vi within the ſame 1 
Nia Iſcd. 48. 
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But if it mentions a vill, and a hamlet within the: fame will, it is 
bad. (Vide Weſt. Symb. 2 Pr. pads). #3 der 
Or, a place known within a vi, or hamlet. Hut. 105. q 
So, if it is agreed to have a recovery of Sowthwick marſh in Cambey 
iſland in the pariſh of N., and the recovery is of lands in A. B. and 
; Cambey, omitting N. 3 the And in” N. does not paſs; for aui. tho 
it is a place known, is within ſeveral pariſhes. » {bid, , C1 
Yet, if a recovery be of a manor, this extends to a manor in \repy- 
tation. Cont. Noy, 7. 

And to land reputed of the manor; if, by the indenture to lead | 
the uſes, it was jntended to be ee K. 1 Vent. 5 r, 52. 1 Sid. 
190. 
80 if the recovery is of 0 in A., and there is a pariſh and a vill | 
in it called A., and by the indenture it appears that the recovery was 
intended of the land in the pariſh of A., it ſhall be good for lands in 
the pariſh. R. Mod. 250. 2 Mod. 233. 2 Vent. 31. 

[There is not ſo much certainty of deſcription required in a reco- 
very as in an adverſe action. Coup. 349. | 7 


(3A 5.) Connit.'} When a common recovery is ſuffered, the fo. 
mandant counts, and the defeadant makes defence as in an adverſe 
action. 


(3 A 6. ) Youcher.) If the recovery is upon double voucher, the 

tenant vouches the tenant in tail, or him who is intended to be. bar- 

red by the recovery, and prays that he may be ſummoned. ' 

When the vouchee appears, the demandant ſhall m him, 

and he vouches the common vouchee. 

And in a writ of entry fur diſſeiſin in le pot, any one may be vouch- 

ed, and he need not be within the degrees. 

The vouchee muſt appear either by attorney, or in perſon, 

1. Leo. 86. 

And regularly, when he appears by attorney, he muſt acknowledge 

his warrant, and the day of. the caption ſhall be returned. Vide 2 

(3A 2.) 

And the warrant of attorney and dedimut cetefaters if it is coin | 

ledged upon a dedimus poteſtatem) ought regularly to be dated after the 

ſummons ad warrantizand, | 

Yet, if they are teſted before the ſummons, it will be good. X. 

I Lev. 130. 1 Sid. 213. Ray. 70. 

Or, the warrant of attorney is teſted after appearance ; ; for it ſhall 

be intended that he appeared without proceſs, as he may. A. 1 Sid. 

213. Ray. 70. 96. 

It is no objection to paſſing a common recovery, that the order of 

the names of the vouchees in > pope: at bar, and the dedimus, va- 

| _ Lang v. Woodhouſe, C. P. E. 37 Geo. 3. 1 Bof. Pull. 
2. 1. | | 

{Nor, that he warrants of attorney of the ſeveral vouchees are on 

ſeparate pieces of parchment. id.] 

The common vouchee cannot appear by attorney beſore the day 

of the return of the writ of ſummons. Wynne v. Themas, C. who Z. 

18 Geo, 2. Willes, 563. 8 2 17. S. C.] 


1 1 llt 


- [If the vouchee die before the return of the writ of ſummons, the 
recovery is erroneous. Barnes, 1 7 8. C.) r + 
[But now the ige of the writ of ſummons muft precede the actual 
acknowledgment of the warrant of attorney by the vouchee. 2 BJ. 
983]. {5 0426: c 1 os l 
And by rule of C. B. Hil. 14 G. 3. an affidavit muſt be made of 
the true time of the caption of the warrant. bid. 1 202.) | 8 
Il the vouchee reſide in a foreign country at ſuch a diſtance that 
the warrant of attorney cannot be returned before the return of the 
writ of ſummons, the tenant's appearanee may be entred in the 
term in which the writ of ſummons is returnable, and then they may 
imparl from term to term, till the warrant of attorney arrive, when 
the recovery may be arraigned; and then if the vouchee was alive at 
the time of the arraignment, the recovery will be valid, otherwiſe not. 
in | | | 
And, if there be a writ of ſummons, he may afterwards appear 
by attorney, or in perſon. R. 1 Leo. 8686. 
But if 8 is not a writ of ſummons, he cannot appear by attor. 
ney. bid. 1 . | 
. if the appearance by attorney is entred by the court without 
ſummons, it is well. R. 1 Leo. 291. | Toa 
So, if the vouchee makes a warrant of attorney, and dies. in the 
morning of the firſt day of the term, and the recovery paſſes the ſame 
2 it will be good. R. 1 Co. 93. 106. 5. Mo. 136. 
ut if the vouchee, after the warrant of attorney made, dies before 
the term, it will be error. D. 2 Vent. go. | | 
And in ſuch caſe the court will ſtay the paſſing of the recovery. R. 
Did. 1 | | | 
If the writ of ſummons is returnable at a return within the term, 
the effoin-day of which is a Sunday, and on that Sunday the vouches 
dies, the recovery is bad; for the judgment cannot relate to any day 
prior to the return, and judgment cannot be given on a Sunday, 
Swann v. Broome, M. 5 G. 3. 3 B. M. 1595. Affirmed (on the opi- 
nion of a the judges) in the houſe of lords 2d May 1766. 
Ilf the 3 dies ſix days before the return of the writ of ſum- 
mons, it is error, and the judgment cannot be made good by relation 
to the firſt day of term; and tho” it appears on the face of the record 
that the vouchee appeared by attorney at the return of the writ of 
ſummons, yet plaintiff is not eſtopped to aſſign it for error, for it is 
collateral matter, and not contrary to the record. Wynne v. Wynne, 
DM. & H. 17 G. 2. Wil. 35. 42.] | 
[The death of the vouchee before judgment is error, and may be 


aſſigned as ſuch. Sheepſbanks v. Lucas, M. 31 G. 2. 1 B. M. 410.] 


(a A 7.) Judgment and execution. ] After an imparlance allowed and 
default of the common vouchee, there ſhall be judgment againſt the 
tenant, and that he recover-in value againſt the vouchee, and 
againſt the common vouchee. (Vide Weſt Symb. 2 Pt. tit. Recoverits.) 
After judgment an habere facias ſeiſinam ſhall be awarded. 
And a recovery found by ſpecial verdict, without any writ of ſeiſin 


Ty 


awarded, is bad, and is no bar. 1 Wilſ.gg,J  ' ED 
Which ſhall be teſted upon the day of the return of the. writ of 


oy 
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ſummons, or * there was no ſummons) of the writ of entry. (Vi. 


Symb. 2 Pt. 

Abdi it al be . n or at a day e certain. on Ate. 
0 which the ſheriff returns, that Go 8 ſcifin. . (We fp. 
Symb. 2 Pt. 717.6.) 


The writs of ſummons and of ſeiſin, as well as 1 writ of entry, 
ſhall be filed with the caſlos brevium. (Weſt. Symb. 2 Pt. 71-6.) 

If tenant in tail ſuffers a recovery, the recoverors are not in poſſeſ- 
fon till execution ſued by a writ of ſeiſin. | 
Tho? he had made a leaſe for years, and the e was of the 

reverſion. R. 1 Co. 94. 4. 106. a. 
But execution may be ſued out, tho' the tenant in wil dies before 
the recovery executed. Co. Lit. 361. 6. N. 1 Co. 94. 4. 106. 4. 
Mo. 137. 


And if execution is ſued and Sad upon record, it is well, tho? 


ſeiſin _ not actually given, nor the recoveror entred. Dub. 


2 Leo. 48. 
By the * 23 El. 3. the writs of entry and ſummons, and warrants 
of attorney, may be enrolled, Wc. 

And no recovery ſhall be reverſable for falſe Latin, raſure, inter- 
lining, miſentring the warrant of attorney, W or not re- 
turning of the ſheriff, or other want of form. 

How error ſhall be ſued to reverſe a common recovery, vide Th. Br. 


| 995 100, Cc. 


(3 A8.) How a recovery 4 be pleaded.) A common recovery is 


| a record, and mult be pleaded entire. Hob. 24 


80, if a common recovery is pleaded, it cas be ſhewn to be a good 


m—_— Vide how pleaded, Lut. 833. 1550. 963. | 
He muſt plead that the recovery was executed, for till execution he 


was ſeiſed in tail as before. R. For. 10. Lut. 1550. R. cont. but Lev. 
makes a guære, 2 Lev. 31. 

And therefore, if he lays that a recovery. was had de tenementis præ - 
dict., it is bad; for he ought to ſhew that it was by ſuch names, of 
which a præcipe lies. R. Mo. 69 1. 

So, if he pleads that A. being ſeiſed in tail, a præcipe was brought 


againſt B., adtunc tenen. liberi tenement, without ſhewing how he 


oper the freehold, it is bad. R. 1 Med. 218. 2 Med. 70. Sem. cont. 
ut, 

Or, that A. being feiſed for life, remainder to B. in tail, a recovery 
was had againſt B. tunc tenen. liberi tenementi, &c. 3 Co. 0-6 

S0, if he ſays that ce/ſuy que uſe entred. ſuber recuperationem prædictum, 
and was ſeiſed in fee, it is bad; for he ought to ſhew entry or execy- 
1. 7 by force of the recovery, and ſeiſin by force of the /. 27 H. 8. 10. 

on. 10, 

If a ſpecial rerdict finds a common recovery, but does not find 
writ of ſeiſin or execution, no advantage can be taken of the reco- 
very; nor fhail a venire facias de nous go, tho' there was in fact a 
writ of ſeiſin and a return, as app ears by a verdict in another cauſe. 
Lewis v. Witham, P. 16 G. 2. Str. 18 f. affirmed on error in parlia- 
ment by che unanimous opinion of Hardwicks C. and all the judges. 
7. 1) C, 2. Wil 48. 

X24 


the ſame court.) 
_ © Error may be in the fame court where the judgment was given, 
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3 B) Proceeding in Erro 
(3 B 1.) In what Court it ſhall be brought. 


the judgment was, or in another court. 


when the error is not aſſigned for any fault in the court, but for ſome 
defect in the execution of proceſs. 1 Rol. 746. J. 6. Tel. 157. 
F. N. B. 21. J. | : : 8 N 


So, for default of the ſheriff or other officer upon an irregular 


proveſa. as, if the defendant is outlawed upon an exigent awarded be. 
ore a pluries capias, or upon a capias ad ſatisfaciendum where no capias 
lies in*proceſs. 7 H. 6. 28.3. R. Dy. 196. 4. 1 Rel. 746. J. 15, Ec. 
So, for miſpriſion of the clerk: as, for falſe Latin, & c. 1 Rel. 746. 
A. NAL | a+” | 5 | 
806, for default in execution. R. 1 Rol. 746. J. 11. 


So, for error in fact: as, that the defendant appeared by attorney, 


being an infant; that the plaintiff was a ſeme-covert, or died beſore 
iſſue, c. R. 1 Rol. 747. J. 5. 20. . | | 
And for error in fact, it muſt be in the ſame court. 1 Sid. 208. 
except where it was in the Exchequer. R. 3 Lev. 38. Vide poft. 
Ba) | * 83 
Grete coram vobis lies not on a judgment after aſfirmance in Ex- 
cheguer- chamber. Lambell v. Pretty John, H. 12 G. Str. 690.) 
do, in criminal caſes upon indictment, error may be in B. R. upon 


a jud ment in the ſame court, as well for error in law as for error 


in fact. R. 1 Lev. 149. [3 Salk. 147.) | 
But ſemb. that it was only for error in fact. 1 Sid. 208. 
But error in the ſame court, which coram vobis refidet, does not lie 


for default of the court itſelf : as, if error be aſſigned for matter in 


law. 1 Kol. 746. 1. 4. R. Mo. 186. | 
Or, for default in adjudicotione executionis. R. 1 Rol. 746. J. 55. 
Or, for default of a continuance. R. Dy. 196. a. | 


[If writ of error be quaſhed for any fault but variance, error coram 


vobis lies. Cooper v. Ginger, M. 11 C. Str. 606, Ld. Raym. 1403.] 


. (3 B 2.) IV ben in C. B.] Error lies in C. B. of a judgment beſore 
jultices of aſſiſe. 1 Rel. 745. J. 39. But it was K. cont. 1)y. 250. 


h Lito £5. 3.40 #59, + | 
So, of a judgment in London, or other inferior court. F. N. B. 


20. D 


* So, 2 writ of falſe judgment lies in. C. B. as well as in B. R. 


2 Inſt. 138. 


(3 B 3.) In B, R.] Error lies in B. R. of a judgment in C. B. 
1 Kal. 744. J, 46. 4 Iiſt. 22. | do 

Or, of a judgment upon the plea- roll in Chancery. Dy. 315. 1 Rol. 
744. 4.55: 4 {ofthe 80, Pl. Com. 393: ... 

Or, in a county palatine. Dy 321. Dar. Gz. x Kol. 745. /. 10. 


21 H. . 33-4... 


Org in the Cingue Parts, "Dub. 1 Sid. 166, Pide cont. infra, 


8g, 


— + 


a 


0. 
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4 So, of 2 Wie I: Rol. 745. J. 22. . 62. 7 Co. : 
18. Fe Fa. 290 298. e 24. 6. 3 Mod. 170. EN | 


[But ſince the A. 22 G. 3. c. 53. a writ of error lies from the B. R. 
in Ireland to the houſe of nds there, and not to B. X. here.] N 
Or, in any of the king's dominions: as, Calais, r. Fay. 2 


402. Cont, Kel. 202. 5. Acc. 4 Infl. 282. Cont. 21 H. J. 33. ö. 


So, in Wales. Cont: 1 Rol. 745. 1. 27. 30. 21 H. J. 33. J. By the 

. 28 H. 8. 3.—(This ſtatute is mentioned in "ny as Expired, and qu. | 
{fin ſhould wor be 27 H.8. 26.) 

[In a real action, tho! error in a perſonal action f is before che pre- 


adent and council of the mar/bes, Me. 248. 


So, in an Cree in Wales ; tho' it is a mixt aQion. R. Me. 
248. 
=. error Bes in B. R. upon A judgment againſt a peer ce 
before the lord high ſteward. Per Twiſd. 1 Sid. 208, 1 Lev. 149. 
And upon a judgment at the ſeſſions of Old Bailey by ann 


2 Leo. 10). 


So, upon a judgment i in Le before the mayor, upon a an inform- 
ation. 2 Cro. 538. Vide infra. . | 

But error does not lie in B. R. of a judgment i in ths Beeboquer 
4 Inft. 71. 106. 

Or, of a judgment before juſtices i in Eyre. 1 Kol. 745. L 3 5. 

Or, of a judgment in Londen. 2 Leo. 107. Vide ſupra. © + 

Or, a judgment in the Cingue Ports. 1 Kol. 745+ l.5. R. Dy: 376. 
Dub. 1 Sid. 166. Vide ſupra” 

Or, a judgment in the fannaries. 1 Rol. 745. l. 20. 

Nor, upon a judgment i in a ſummary way before the cenſors of the 
college of phyſicians. ' R. 1 Sal. 144. | 
Nor, upon a judgment in B. R. upon a 900 ſtated ſeat to them by 

Chancery. Mod. Ca. in £9. $2753 42; | 


(3 B 4.) In the Exchequer.] By the J. 27 El. 8. on Jedem in in 
B. R. in debt, detinue, covenant, account, action upon the caſe, 
treſpaſs, or ejectment, the party grieved may remove the record into 
the Exchequer, before the juſtices of C. B. and barons of the Exche- 
quer, who, or ſix of them at leaſt, may affirm or reverſe the judgment, 
but not tor want of juriſdiction in B. K., or want of form, G. Leu 
Ent, 82. Vide Courts, (D 6.) 

And this extends to debt upon the fe. 2 Ed. 6. 13. for not  ſerting 
out his tithes. Cro. Car. 142. 1 Sid. 240. 

And debt upon the Af. of uſury. Dub. 1 Sid. 240, D. cont. 5 Med. 
230. 

Tho' the action be by the king and party. D. Cre, Car. 142. K. 
Ray. 275. Cont. 1 Vent. 49. Acc. Dong. 35 3. u. 

And error lies in the Exchequer for error in fact, as well 28 for 
error in law. R. Cro. El. 731. R. 2 Cro. 5. R. Hob. 5. Aru; 
Berkley eont. Cro. Car. 514. Vide infra. 

And it ſhall be tried by 17 Nine out of the Exchequer. Cro. Car. 
514. 8 
So, for error in proceedings in B. R. 5 Co. 28. a. BY 

But error does not lie by this ſtatute in the Exchequer, when the 
ſuik is commenced.in B. R. by original. D. 1 Sand. 346. 1 Sid. 424. 

Nor, 198 a Na in B. R. ina writ of error. 2 Bul. = | 

or, | 


. N b * | : 
* L 5 8 
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Nor, ide the king i is a party: as, in an action by 6 qui tam, ke. 


, 82. [Com. Doug. 353. u. (Vide fupra.)) 
lor, in an action not mentioned in the ſtatute, . for i it ſhall not be 


— by equity; as, in e tho' i it is of the nature 0 e 
R. 2 Cro. 171. 8 

Nor, in replevin. Cro. Car. 142. 2 Rol. 140. 

In ſcandalum magnatum ; for it is not a mere action . the caſe, 
but founded upon the „f. 2 R. 2. R. Cro. Car. 142. K. 1 Sid. 143. 
Jon. 194, 195. 1 Vent. 49. R. Ley, 82. Jon. 423. Dong. 351. 

[Error does not lie in the Zxchequer upon an award of execution in 
a ſcire facias only, but the writ muſt alſo include the judgment i in the 
former action; for a judgment not founded on the merits of the cauſe 
is not within fat. 27 Eliz. c. 8. Crow v. Maddech, A. 12G. 2 And. 
287.] 

Nor, in a feire facias againſt bail. R. ant Cro, El. 730. R. acc. 
2 Gre, 171. Tel. 157. Hob. 72. 2 Cro. 384. R. acc. Cro. Car. 300. 

Or, a ſcire facias againſt an executor or adminiſtrator upon a judg- 
ment in debt. Adm. cont. 2 Cro. 186. Dub. Cro. Car. 286. Sem. 
acc. per three J. Cro. cont. Cro. Car. 764. Cont. per Hale, Med. 19: 
and . Holt, 1 Sal. 263. | 

or, in a ſcire facias upon a 1 in debt or other action named 
in the ,. 27 El. after an afſirmance of the firſt judgment in the Ex- 


cbeguer. R. 5 Mod. 230. 1 Sal. 263. 


So, error does not lie in the Exchequer for error in fact, except ſuck 


by which the writ abates. R. Hob. 5. R. 2 Lev. 38. Vide foes. 


So, if a writ of error in the Exchequer is diſcontinued, after the 
record removed, error does not lie, which coram wobis, & c. but there 


muſt be a new writ of error. R. Jon. 14. Semb. cont. 2 Cro. 135. R. 


acc. 2 Cro. 384. 620. | 

[A urit of error from B. R. into the Exchequer-chamber cannot be 
quaſhed i in B. R. Doug. 350.] | | 

— LNor, i in the Chancery. Ibid. u.] 


(3 B 5. ) In the Exchequer-chamber.] By the J. 31 Ed. 3. 12. on 
complaiut of error in the Exchequer the lord chancellor and lord trea- 
ſurer ſhall cauſe the record to come before them, and taking the juſ- 


tices and other ſages as to them ſeemeth, and calling the barons to 


hear their informations, and the cauſes of their judgments, ſhall ex- 
amine the buſineſs, and if they find any error, amend the rolls, and 
ſend them to the Exchequer, & c. for execution. 

Before error in the Exchequer was examined in parliament, or before 
ſpecial commiſſioners. 4 It. 105. Vide Parliament, (L 6.) 


The chancellor and treaſurer. are the judges here, and judgment 


ſhall be entred purſuant to their ſentence, tho the other juſtices differ 
in opinion. 4 inf. 105. R. 7 V. 3 inter Att. Gen. and Horny 


5 Med. 42. R. 8 H. 7. 13.0 
And therefore, if there is no a or treaſurer, error cannot 


be brou t. Dub. Hard. 147. 


But, by the ,. 16 Car. 2. 2. if the 3 or weaker, or either 


of the chief juſtices, be preſent, error ſhall not abate or be diſcon- 
tinued ; but no judgment ſhal! be given unleſs both lord chancellor 


and treaſurer be preſent; or by the ,. 20 Car. 2. 4, if lord ns be 
prevent in the vacancy of lord trealurer, p 
1 1 o 
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For a more full of the flatutes relating to this court abi - 


' Courts, (D'6 5 
The writ of error ſhall be directed to the treaſurer and barons; for 


the record is in their cuſtody, 4 Inf. 105. Sav. 36. 1 Co. 11. 


And it lies upon a judgment, where the trial is by records, as well 
as upon a judgment by confeſſion, upon a verdict or a dechurret. K. ; 
4 Leo. 10, 105- 

S0, it will be error, if the chancellor REF creaſurer 45 not callin 
the other juſtices. Semb. 8 H. J. 13. 
Error does not lie in the Exchequer-chamber, on an W of exe · 


cution wy: Brrtic v. Clutterbuch, A. 12 G. 2. Str. 1102. 


(3 B 6. ) In par /iament, &c. ] Error of a judgment i in B. E. lies i in 
parliament. 4 Inf. 21. Vide Parliament, (C 1, &c.) 

As well f error in a judgment there given upon a writ of error, 
as in an original auſe. 1 Rel. 745.1. 25. 2 Sand. 214. Ha. F. 
P. 21. Gedb. 247. 

So, tho error may be in the Kea by the ff. 29 Zl. 8. in 
ſeveral eaſcs; yer it * be in parliament 1 R. Ca. in Part. 

6. 
Or, aftcr judgment in the 3 Ca. Parl. 110. and this by 
the fl. 27 El. 8. 

So, error lies in ei upon a judgment in the Exchequer 


chamber. Ca. Parl. 1 2. 58. 


But upon an original judgment in the Exchequer, error does not lie 
in parliament. b tore. it is affirmed in the Exchequer-chamber. Ca. 
Parl. 56. Sal. 511. 

So, upon a j*iigment in Chancery, it lies i in parliament as well as in 
B. R. D. 37 (l. G. 14. „ r Nel s a. 

So, upon a judgment beſore juſtices in cyre. 1 Rol. 745. J. 35. 

Or, a judgment before commiſſioners at Sr. Martin's. 2 Sand. 228. 

So, error li: s in parliament upon an attainder for treaſon ; for tho? 
the f. 33 H. 8. 20. ſays that judgment of attainder by common law 
ſhall be of as good force as-if done by authority of parliament, this 


kal be intended of a lawful attainder. Ha. J. P. 19. 


\ So, upon a judgment for the king as well as for a common Perlen. 
Ha, J. P. 22. 

So, upon a judgment in appeal, by which the defendant was ac- 
quitted, H. Parl. 20. 

But it does not lie in parliament upon a judgment in C. B. before 


it is affirmed in B. R. H. Parl. 20, 21. 


In other courts.) Lviv of a judgment in the huflings of Londen | 


lies before commiſſioners at St. Martin's. F. N. B. 23. E. 1 Rot. 
745.1. 50. 4 Infl. 247. 1 Lev. 30g. 2 Sand. 228. 

Of a judgment before the ſheriffs of London, lies in the buſtings 
chere. F. N. B. 22, H. 4 Inft. 247, 8. 


Of a judgment in the Cingue Ports, lies before the waidla of the 


Cinque Ports at Shepway. 1 Rol. 745.1. 7. Vide Franchiſes, (E 2.) 
Of a judgment in the ſtannaries an appeal lies to the warden of 


the ſtannaries, and from him to the prince;; or, ab no prince, to the 
king's coungll, 1 Rel. 745. J. 20, | 


(3B 7, 


OR. T7. nn 
637.) Upon what Judgment. 


Error lies of any judgment in a court of. record. 


Tho! it be void, as being out of the juriſdiQtion i in an inferior court, 


1 Kol. 744-4. 30. 

Tho' it be upon a writ of falſe judgment ; ; for the laſt judgment 
is of record. 1 Rol. 744. J. 27. 

It lies upon a judgment for coſts upon a nonſuit. 1 Rel. 744. 1. 23. 


[Newell v. Pidgeon, M. 6 G. Str. 235.) 


Upon a judgment in ſcire facias upon a ſtatute or 'recognizance 


Dy. 315. 1 Rol. 744. J. 40. 751.1. 45. | 
"Upon a judgment by any judge or court of record, which acts 

according to the courſe of the common law, tho newly Fogel by 

act of parliament. R. 1 Sal. 263. 5 

Upon a judgment on an indictment. Adm. 1 Sal. 266. 

If defendant is found not guilty as to part, there muſt be a judg. 

ment for him as to that os or error lies. Smith v. Tuller, M. 


18.27 Str. 786.) | 
But error does not lie upon a decree in Chancery. 37 H. 6. 14.4. 


1 Kol. 744. J. 44. @ ö 
So, it does not lie upon a peremptory mandamus. R. in B. R. and 
FA in parliament, 2 Med. Ca. 27. [Rex v. Dean and Chapter of Dublin, 
9 G. Str. 536. ] 


Nor, on a mandamus, when the return is allowed. Rex v. Hearlt 
3 


P. 11 G. Str. 625.] 
Nor, upon an order by juſtices of the peace, tho they are A 


of record. 1 Kol. 744. J. 48. Dub. 2 Jon. 167. 
Nor, upon refuſal of a prohibition in B. R. Semb. 1 Sal. 136. 
Nor, upon an order, Qc. of a juriſdiction newly erected, which 
does not proceed according to the common law. 1 Sal. 263. 
Nor, upon a habeas cofpus denied. Dab. Sal. 504. D. 2 Med. 
Ca. 2 | 
Ky for a matter of fact, which does not appear upon the record; 


2s, if a ſtatute faple is not ſcaled. R. Cro. El. 233. 
Nor, does it lie upon an interlocutory judgment before the final 


judgment: as, upon a judgment in partition, quod partitio fiat. Co. Lit. 


168. 42. 11 Co. 40. 5. R. 2 Kal. 126. 


Upon a judgment quod computet in . R. 11 Co. 38. l. 


2 Cro. 356. R. 2 Cro. 324. 1 Kol. 750. J. 5. 2 Bul. 104. 


Upon a judgment in treſpaſs, Wc. by default, before a writ of 


inquiry returned and final judgment thereon. R. 1 Leo. 193. 
Nor, does it lie upon a judgment for part, till the whole plea is 


determined: as, in a ſuit againſt ſeveral if there is judgment againſt . 


| ae error does not lie rill judgment againſt all the defendants. 
11 Co. 39. 


Nor, if the judgment is for part of the demand, till judgment for 


the whole. 11 Co. 39. b. R. Dy. 291. 6. 
Let, if the party dies, ſo that nothing more is done, error les ſor 


the party grieved by the award or interlocutory judgment. 110% 


41. a. 
So, i in ejectment, error lies upon the men 8 the term, before 


a writ of inquiry. R. Latch, 212. 
8 On 


S appeared. R. 1 Sal. 313. 
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Or, if there is a ſuit againſt ſeveral upon ſeveral ici; error lies 
upon 2 judgment againſt one. 11 Co. 41. a. 2 Rol. 126. CY 
So, it lies after final judgment, before execution or writ of i inquiry 


1 Rol. 75 1. I. 13. 20. 750. J. 35. 40. 50. 749. J. 45. $2- og 


(3B8 ) At what Time it ſhall be ſued. 


And therefore, if a writ of error is ſued out before final judgmen 
tho? a mittit. is entred upon the roll, and the record certified; yet it 
is not thereby removed. R. 11 Co. 41. 6. 

[If the writ of error is returnable before judgment, it ſhall be 


quaſhed, Vice v. Button, H. 4 G. 2. Str. 891.] 


Yet, after judgment ſigned, error may be ſued before entry 
upon the roll; for it is not entred till the vacation. R. 1 Rol. 750. 
J. 2 | 
| 85, it may be ſued, returnable in B. R. of the ſame term, in which | 
judgment was given in C. B. R. 1 Sid. 104. 

Tho! it is teſted before judgment given. 1 R. 3, 4. 

And, for error in. proceſs, which coram vobis, &c. it muſt be 


ſued the fame term in which judgment was given. Per Williams, 


Zel. 157. 

[Although « error ſhould be ſued within 20 years after the judgment, 
yet the court will not quaſh it, if brought 29 years after, becauſe it 
would deprive him of replying the exceptions in the ſtatute. - Higgs 


v. Evans, T. 3 G. 2. Str. 837.1 


(3B 9.) By bar! it mal be ſued. a 


By or againſt whom execution fall be.] All parties againſt whom 
judgment 1s given ought regularly to "Nin in error. X. 3. Med. I 34- 
Carth. 7. 2 Mod. Ca. 305. Vide Execution (E—F). 

Tho' ſome get nothing by the reverſal, they muſt join for con- 
formity. 1 Rol. 747. J. 35. 

FS a biſhop, in guare impedit, who claims nothing but as ordinary. 

* 176. Cro. El. 65. 

[If judgment is againſt two, and one only brings error, it is bad, 
even tho 8 other is dead, if it does not appear; but if it appears 
any where that the other deſendant is dead, the ſurvivor may bring 
error without being executor of the deceaſed. Brewer v. Turner, 
M. 6 G. Scr. 233. | 

f judgment is againſt two, writ of error ad grave damnum of 
one only will not lie. Cooper v. Ginger, M. 11 G. Str. 606. 2 Ld. 
Raym. 1403. Radcliffe v. Burton, T. 8 G. 2. B. R. H. 135.) 

[The writ of error mutt deſcribe the ſuit by the names of all the 
parties, tho 4d grave damnum of thoſe only who. ding error. Lady 
Cafe v. Title, 5. 12 G. Str. 682.] 

[If indictment ſets forth that the inhabitants of ſuch part of -three 
Pariſhes as the way lies through are bound to repair, and writ of etror 
is of a Judgment againſt the inhabitants in general, ad. grave damnum 
£ them, it ſhall be quaſhed. Rex v. All Saints, Derly, P. 12 Ge 2. 

741110.) 


Sa, all executors againſt ado the judgment was, tho! one xe only 
CIF 
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fin action againſt three executors one pleads lane e 
generally, and there is judgment againſt him de af/ets in futuro; and 
the other two plead judgments and plene admin: riftravit ultra, and a 
verdict againſt them; they muſt all three join in error. Vavaſor v. 

Faux, P. 18 G. 2. Will. 88.) | 

But if one makes default, he may be ſevered. Nad. Ca. go. 

[If two executors join in a writ of error, and one of them will not 
aſſign errors, the court will give the other time to ſummon and ſever. 
FO v. Kinaſton, MH. 1 G. 2. Str. 783.] 

And a party may have error, tho he was not an original party: as, 
tenant by voucher or reſceibt. 1 Rol. 747. 1. 38. 

Go error may be by him who is privy : as, by the heir. F. N. . 
N 

And he need not ſay, how heir. R. 2 Cre. 160. 

By an executor, or adminiſtrator. F. N. B. 21. We 

| So, error upon an attainder for treaſon or felony may be brought 
by an executor, as well as by an heir. R. Sho. 13. 1 Sal. 295. R. 
1 Leo. 325. 0 | 
S8o, by a privy in eſtate : as, Lee in reverſion or remainder after 
a term for life or years, when the term is determined. 1 Rel. 148. 
J. 7. Dy. 16. | 


And by ihe ff. 9 R. 2. 3. while the eſtate for life or years continues, 


3 Co. A. a. 

So, by him in reverſion aſter an eſtate tail, after the entail i is de- 
termined. R. 3 Co. 4. a. 1 Rol. 747. J. 8. 

Tho? it be upon a fine by tenant in tail; for thereby the remainder 
was diſcontinued. R. 2 Jon. 182. Ray. 461. Vide Fine, (H 4.) 

Tenant in remainder may bring error againſt a common recovery 
where the tenant in tail, vochee, died before the judgment; and he 
need not ſet out a complete title, but only ſhew the connexion and 
8 between him and the perſon againſt whom 1 recovery Was 

ad. Sheepſhanks v. Lucas, M. 31 G. 2. 1 B. MH. gic.] 

But it muſt be by ſuch privy as has benefit bh the reverſal ; as, 
error upon a judgment againſt a tenant to him and his heirs females 
ſhall be by the daughter, who is heir to the ſpecial tail. 1 Rel. 747- 
85 Dy. 90. a. F. N. B. 21. M. 

on a judgment for land of the nature of Borough Engliſh, ie 
ſhall be by the youngeſt ſon. F. N. B. 21. L. 
It muſt be by him in the immediate remainder. R. 5 Mod. 396. 

And if the remainder was not executed, the plaintiff in error 
ought to make himſelf heir to him who had i in him the eſtate er- 

ecuted. Dy. go. a. 

If an annuity in fee be recovered las the heir upon the grant 
of his anceſtor, the adminiſtrator of the heir ſhall not haye error. 


1 Rol. 749. J. 35. 
And a man, who is neither party nor privy, dall not have error. 


1 Rel. 747. l. 33. 
As, if money is taken in the hands of B. by foreign attach- 
ment, B. ſhall not have error to reverſe the judgment. 1 Kol. gal 


4 — 


If the tenant anen ui lite, the alience ſhall not have dio 
1 Kol. 748. 3990 b * | 


0 5 Nor, 


Ty 


J. 5. 20. Cre. Car. 300. Per two J. Cro. Car. 481, 


PLS ADE, af. 
Nor, an alienee of lands after a ſtatute or ffcognizanice acknow- 
ledged. Semb. 1 Rol. 748. J. 15. Cont. F. N. B. 22. B. 1 


Nor, bail of a judgment againſt the principal. R. 1 Rol. 749. | 
R. Hob. 72. 


Cro. 384. R. Cro. Car. 561. R. 1 Lev. 137. | 446 
Tho! joined with the principal. R. Cre. Car. 408. 575. 1 Lev. 


137. K. Godb. 440. 


So, a ſtranger cannot aſſign error in arreſt of judgment upon an 
indictment. 1 Sal. 60. | 
So, if there are five defendants and three are acquitted, ror muſt 


, 


be by the other two only. R. 2 Cro. 138. 


So, a reverſal by him who ought not to have error, may be re- 
verſed. R. 5 Mod. 396. R. 2 Cro. 138. | 5 
{It cannot be taken out in the name of the caſual ejector. George: 

v. Wiſdom, H. 32 G. 2. 2B. M. 756. Barnes, 179.] FPG 
[Executors againſt whom a. /cire facias is ſued out to recover da- 
mages, aſſigned on an interlocutory judgment againſt their teſtator 


before his death, cannot bring error, if the teſtator's attorney agreed 


for him that no writ of error ſhould be brought in zhat action; and 
the court will on motion order the attorney to non-proſ. the writ. 
Wright v. Nutt, B. R. MH. 27 Ges. 3. 1 T. R. 388.) xy 


(3B 10.) Againſt whom it ſhall be ſued. 


Error ought to be ſued againſt all the parties to the recovery. 
So, againſt any who was party or privy to the judgment. 

And if any who was pay has now nothing, yet he ſhall be named 
a defendant in error. F. N. B. 18. J. 8 3 

80, in error of a judgment, which concerns land, there ſhall be 
a ſtire facias to the tertenant before he can be ouſted. Dy. 321. 

Aad (his uſually ifſues before the ſcire facias ad audiend. error. Dy. 
F 5 

And it is now the courſe of the court to have a ſcire facias againſt 
the heir and tertenants. R. 3 Med. 274. | | 

Tho? the heir is within age. Bid. & 

So, in error upon a fine and common recovery. R. Carth. 112. 
Shin. 273. | | | | 
So, in error upon a judgment for the king in an action by gui tam, 
&c. there ſhall be a ſcrre facias againſt the informer. Sau. 10. 

[In error to reverſe a common recovery, (for the death of the 
vouchee before judgment, ) /cire ſuciat, or any warning to the heir, is 
not neceſſary. Sheepſhanks v. Lucas, M. 31 G. 2. 1 B. M. 410.] 


(3 B 11.) The Manner of ſuing Error. 


To obtain a writ of error, the attorney from the dogget of the 
prothonotary finds the number of the roll, and thereby finds the roll 
in the treaſury, of which he takes a copy, and thereupon the curſitor 
makes out a writ of error. Vide Comp. Att. 63. e 

Several writs of error may be ſued at the ſame time; as, one by 
the tenant, another by the vouchee. F. N. B. 21. AM. 

And it ſhall. be ſued ex officio, tho? it be againſt the king, without 
petition, . 1 Sal, 264. Cont. 1 Per. 170. 175, OS 
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When the writ of error is made out, it ſhall ho cate or the re. 
membrance of the clerk of the-errors, who takes a note for bail, if 
bail is required. (Com. Att. 63. 

And then the party and his bail enter into a recognizance before 
the chief juſtice who ſubſcribes it. (Com. Att. 64.) | | 

But proceedings ſhall not be ſtayed on application in B. R., be. 


cauſe the c EO ug) of C. B. has not ſubſcribed the return. Str, 


1063. H. 344-] 
In A” caſcs bail is required, and in what manner it ſhall be giren, 


uide poſt. (3 B 12.) Vide Bail, (G 2.) — Cet (B) 

If error is brought in criminal caſes, it muſt be allowed by the at- 
torney-general, for it is ex groſs, and the Chancery will not direct it. 
Eg. Ca. Ab. 414. 

But if it is real error, and the attorney-general refuſes, there may 


be a petition to the king. Bid. 
If error is brought in parliament, it ſhall not be allowed without 


the king's warrant, for which five pounds are paid, and four pounds 


for the writ. - Vide Intr. 5. Per Cook C. J. Godb. 247. oy de Far- 


liament,) (L 2.) 
. So, error upon an attainder by indiftment ſhall not be allowed 


_ without a petition to the king. Per tao J. 1 Rol. 175. 


So, in every caſe where tlie king is party, and the error is in the 


ſubſtance of the judgment, and not in proceſs or a collateral matter, 
San IZk. _ 


But the defendant ſhall not be diſcharged out of cuſtody upon bail, 
n a writ of error in parliament. 1 H. 7. 20. 6. 
If error be of a fine, c. in a county palatine; tho' it be return- 
able in B. R., yet the court there may after reading the writ, with- 
out /cire Haide to the defendant, or with i . reform manifeſt error. 
Dy. 231. a 
* if the firſt judgment be reverſed upon a ſpecial writ of error, 
both judgments may be examined in B. R. Did. 


If error be upon an indictment, the proper courſe is to remove it 


by certiorari, then to have error, which coram nobis, &c. and there- 


upon the defendant in error gives a rule to aſſign errors. 1 Sal. 
266. 
And if, upon ſuch rule, the plaintiff does not aſſign errors, the de- 
fendant may move for a peremptory rule ; and then, if he does not 
aſſign, he ſhall be nonſuited, and the defendant may take out execu- 


tion. Bid. 
The proceſs in error ſhall be alias and pluries, and if the record is 


not then removed, an attachment. F. N. B. 22. G. 


Thie pluries may be return ble in the ſame court with the rt of 
error, or in Chantery, Bid. 

It it is returnable in Chancery, and thereupon the record certificd 
there, the chanceſlor with his own hand may bring it to the court 


| where error was brought, without a writ of mittimus.  1bid. 


[The court will not non-prof. a writ of error brought contrary to 
plaintiff's undertaking, if it appears: the judgment and undertaki 
were during his Gn Stern v. , F. wire wh 2. A. 15 


A ] 
: [IH a writ 55 error nb in Buchegper-elandy 9560 by de- 


fendant's death, the new writ cannot be to the 2 


Cu 


„ 
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for only tranſcript of record is there, the record is in the Exchequer; - 
the court will make a rule for a remittitur to be entred on the record, 
with a ſuggeſtion of the death. Rex. v. Cotton, T. 1751, 2 /. 288. 
Parker, 112.] 2 „ e 
[LB. R. will oblige plaintiff in error in parliament upon a judgment 

in ejectment to enter into a rule not to* commit waſte or deſtruction 

pending the writ. Wharod v. Smart, M. 6 G. 3. 3 B. M. 1823.) 

[Error is loſt, if not returnable before death of chief juſtice; but =O 
execution may not be taken without leave of the court. Barnes, / 

201. = 1 . 


% 


33 12.) When it ſhall be a Superſedeas. 


| A writ of error being allowed, (and bail given when bail is 2 | 
quired, ) it ſhall be a ſuperſedeas of any ſubſequent execution. 1 S. 

l [Where bail is required, it muſt be put in within four days after 
final judgment ſigned, without reference to the time of the allowance, 
or the ſervice of the copy of it. 1 T. R. 279. ] 

And thereupon a /uper/edeas may be ſued out and filed with the 
ſheriff, Wc F. N. B. 239. X 8 « WH 27 uh 

{Allowance of a writ of error, on a jud t by ml dicit, is ſo 
entirely a ſuper/edeas| to a ſubſequent writ of execution and all pro- 

ceedings grounded thereon againſt the bail, that all may be ſet aſide on 
motion. 2 Bl. 1183, Vide Barnes, 205, 209. 376. 1 . R. 179. 
hut the court will not ſtay proceedings in debt upon a judgment 
while a writ of error is depending, if the writ of error appear to be 
merely for the purpoſe of delay. 2 T. R. 78.) 45 

[But to make this appear, it is not ſufficient that the plaintiff in the 
original action ſwear that the writ of error is brought for delay, and 
that he offered to the defendant's attorney to waive the judgment, 
if he would point out any error, which was refuſed. Bid.) 

{But if the defendant has cenfeſſed that it is brought for delay, that 
will be ſufficient. id.] 5 e e 
([ Or, if the defendant's attorney has confeſſed that the writ of error 
is brought merely for delay. Mitchell v. Wheeler, C. P. E. 32 Geo. 3. 
2H. Bl, 30. Maſterman v. Grant, B. R. T. 34 Geo. 3. 5 T. R. 714. 

[The court will ſtay the proceedings in an action on a judgment 
pending a writ of error brought to reyerſe that judgment, notwith- 
#anding that the plaintiff ſwear that the writ of error is brought for 
delay. Chriflie v. Richardſon, B. R. H. 29 Ges. 3. 3 T. K. 78.] 

[The court will not ſtay proceedings againſt the bail pending a 
writ of error on the judgment againſt the principal, if the principal 
is confeſſed that it is brought merely for delay. Pool v. Charnoch, 

1d. 79-1 5 N as 

The court will not ſet aſide a defendant's execution for the coſts 
of a nonſuit ſued. out after notice of allowance of writ of error, 
becauſe the writ of error can only be for delay. Kempland v. Macau- 
ley, B. R. M. 32 Go. 3. 4 T. R. 436. Box v. Bennett, C. P. H. 

30 G. 3. 1 H. Bl. 432. Leueit v. Perry, B. R. T. 34 G. 3. 5 T. R 
609. contra. ] 1 8 | i „ FH > GI | 
[The court of B. R. will not ſuffer execution to be taken out 
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pending a wit of error in parliament, on the ground that the writ | 
of error is brought for delay, merely becauſe the defendaut ſuffered 5 
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the judgment to be affirmed in the  Exchequer-chamber without ay; 


- objeftion. Harriſon v. Grote, B. R. T. 35 C. 3. 6 T. R. 400.) 


[However, if the defendant bring a writ of error, and the piaintiff 
bring another action on the judgment, and recover, he cannot ſue 


out execution on the ſecond judgment, all the writ of error be deter. 


mined. 3 T. R. 643. 
[The court refuſed to ſet afide the execution in the ſecond aQtion, 
(a writ of error having been brought on the firſt judgment, ) becauſe 


the defendant had not before applied to ſtay the proceedings in the 
ſecond action. Humphreys v. Daniel, C. P. E. 9 Geo. 2. Barner, 


202. Sir. G. Co. 129. S. C. Robinſon v. Tuckwell, C. P. M. 13 G. 2. 
Millet, 183. Sir. G. Co. 159. S. C. Clarkſon v. Phyſich, C. 5. M. 


13 Geo. 2. Willer, 184. Barnes. 203. S. C.] 


So, error with notice thereof ſhall be a ſuper/edeas before the writ 
allowed. 1 Sal. 321. 2 Med. Ca. 130. 

00 is a ſuperſedeas, tho“ ſued out, before jodxment. Merfot v. v. 

Chivers, T. 11 G. Str. 63 1.] 
22 it 5 have no effect till the judgment is actually Goned. 
279-] © 

In error upon a guare impedit, there ſhall be 2 non indigſtand. to # 
execution till errors diſcuſſed. Dy. 76. . 

And, if execution be afterwards done, it will be a contempt. 

[But no contempt is incurred by taking out execution ll after no- 
tice of writ of error. Barnes, 376.] 

[And the court will not ſet ade an execution ſued out before, but 


executed after the allowance of a writ of error, ſerved on the ſheriff 


amd the party, if the plaintiff in error has not regularly put in Fs 
otherwiſe if bail be put in in time. 2 T. K. 44.) 
| . Soy if execution be after a writ of error allowed, Set notice 
of it, reſtitution ſhall be granted. R. 3 Lev. 312. 1 Sal. 321, 322. 
[A writ of error is no fiperſedeas till allowance of notice of it. 
— Stevens, C. P. T. 14 & 15 Geo. 2. Willes, 271. Barnes, 
205 ä 
And 15 the ſheriff has levied under a ,. fa. after the iſſuing, but 
before the allowance of a writ of error, he muſt proceed to ſeil the 
goods, Bid.) 
Tho? the writ of error was not allowed till 24 08. and the write. 
execution was teſted the 23d, for of courſe judgment is not ſigned 
till four days after the e e of the term, which was the 27th 


Ock. 3 Lev. 312. 


UIf plaintiff defers ſigning judgment till error ſpent, and then brings 
debt on judgment, the court will order new writ we error at attor-. 
RN W hr" Barnes, 250. Vid. 1 T. R. 279. acc.] 

[Execution after error allowed, and bail, is irregular, tho the writ 
of error was returnable before judgm ment figned, 11 it was ſigned the 


ſame term, even tho? error returnable the eſſoign-day: not if ſigned 


in a ſubſequent term. Barnes, 197, 198. 260.) 


If there is verdict againſt four defendants, and judgment by de- 
fault againſt a fifth, who brings error, without bail, court will ire 


leave to take execution againſt the four. Barnes, 202.] 
[A certificate from clerk of errors that bail is not put in, is not 
nce 284 before taking out execution, Barner, * ; 


4 


e> v 


. 
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And à writ of error ſhall be a ſuperſedeas, tho! it be of 2 judge | 
ment in a former writ of error, in which a ſuperſedeas was granted? 


R. per three F. Co. Cont: 2 Cro. 341. Godb. 250. 


Tho? the record is not removed, but only a 
| where error is brought. R. 2 Cre. $35. 


— 


Tho' no notice of the writ allowed. 


b, 


abates. R. Sho. 404. 1 Sal. 261: 


But if the, execution is executed before error allowed, or notice, 


there ſhall be no reſtitution 


| Tho? it was returned or filed after error notified. 

And if it is levied in part, ſuch p 
the debt. 

For the ſheriff may return the goods, an 


R. Tei. 6. 


tion exponas (ell them. 


If defenda 


* 


Thid. 


1 Sal. 321. Mod. Ca. 130. | 
| d. Ca. 8 130. 
art may afterwards be applied to 


* 


R. 2 Mod. Ga. 373. 
So, if judgment is affirmed, the ſuperſzdeas continues till the 
1s ſent back; . | | | 
If error is diſc 
6 H. 7. 15. | 
So, if the plaintiff 


- 


d afterwards u 

Vide Executiori, (C 6.8.) g 
But without a venditioni exponzs the ſale will be void. R. 1 Nol. 

894. J. 10. 
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tranſcript to the court 


record 
ontinued by the not coming of the juſtices. R. 


in error is nonſuited, or diſcontinues, or error 


pon a vendis 


nt is taken in cn. /a. and bail in error is afterwards 
perfected, he ſhall be diſcharged ;- but on a ,. fa. the 


proceedings, 
ſo far as ſheriff has gone, muſt ſtand. Barnes, 212.] | | 


So, if a writ of error abates, a new writ of error in the ſame court 


- 


is no ſuperſedeas. R. 1 Mod. 285. 
Nor, error in parliament, and errors a 
be diflolved. R. Ray. 5. | 
So, if error is in parliament, 


ſigned, if the parliament 


and it abates by prorogation, tho! 


there is no default of the party, yet-a new writ of error, returnable 


at the next ſeſſions of parliament, 


1 Sid. 413. 


. Lev. 93. 


is no ſuperſedear, R. 1 Vent. 31. 


So, where the firſt writ of error is returnable at the next ſeſſions 
of parliament, it is no ſuperſedeas in teſpect of the diſtance of the 


return. 


R. 1 V ent. 266. 


Where a term intervenes. Semb. 3 Med. 125. 2 Leo. 120. 
[Writ of error in parliament is no /uper/edeas, if it be not tranſ- 
cribed in fourteen days, and the parliament be diſſolved. White v. 
Roberts, in Sc. T. 1720, Bunb. 64] | 
If error is brought in parliament, tho' the houſe is prorogued, and 
the record has not been tranſcribed, the court will not on motion grant 


1 Vent. 266. 


delay. Semb. 1 Sid. 35. 454+ 1 Vent. 266. 
So, if judgment is affirmed in the Excheguer-chamber, and after a 


leave to take out execution. Wright v. Grove, T. 1723, Bunb. 131. 
So, if a writ of error is returnable in B. R. or Excheguer, after the 
next term, | | 


Or, on the laſt return of the next term, for it foes an affected 


ſcire facias thereupon, a quare execution. non, Sc. is brought, aud ex- 


ecution is awarded, and then a writ of error is brought thereon, it 
ſhall not be a ſuper/ſedeas. R. 5 Mad. 230. 


4 


8 


for it cannot be allowed without leave. 
dr. 949. 


[After affirmance, error coram wobis with 


out leave is no ſuperſedeas, 
megan Ar eg up 
; So, 
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o, if after error the record is not removed, for a delay appears, 
Pro R. 21008 |: N 5 ane} | 

And the plaintiff may have a writ de executione judicii. - Mod. Ca. 
220. 5 W | 
So, if by a defect in the writ of error, the record is not removed, 
execution may be taken aut without motion. 1 Sal. 265. | 
Otherwiſe, if the writ of error abates. Bid. T4 
(If error abates by the act of plaintiff, (as if feme-/ole marries, ) 
execution ſhall go. Buller v. Lusitano, M. 4 G. 2. Sir. 880. Feukins 
v. Bates, P. 8 G. 2. Str. 1015. | | 
. So, by the fl. 3 Jac. 8. error is no ſuperſedeas upon a judgment in 
debt for money only, or rent or any contract, if the plaintiff does 
not find bail, &c. as, in debt, covenant, &&c. for non-payment of rent, 
Sc. Sho. 14. 2 Keb. 131, Vide Bail, (G 2.) 

[A bond given by A. to B. to pay a ſum certain, (the debt of C.) 
by inſtalments, the laſt whereof is till future, is an obligation for 
the payment of money only, within 3 J. 1. c. 8. Chauvet v. Alfray, 
H 32G. 2. 2 B. M. 746.1 | 0 | — 

But the . 3 Fac. $ does not extend where error was before the 
ſtatute, and difcontinued by the not coming of the juſtices, and then 
another writ is brought after the ſtatute. R. 2 Cro. 135. | 

[Bail is not requiſite on bringing writ of error on judgment, in an 
action of debt, founded on a prior judgment. R. by all the judges. 
Bidlefon v. Vyrel, T. 4 G. 3. 3 B. M. 1545.-] | 

: [Nor, on judgment in an action of debt upon a recognizance of 
error. Trinder v. Watſon, M. 5 G. 3. 3 B. M. 1566,}J 

In ejectment after verdict, tho' writ of error allowed, if no re- 
cognizance entred into, nor bail put in, plaintiff may take out 5b. 
Fac. paſſe and take poſſeſſion. Barnes, 212. ] | 

Nor, by the fl. 13 Car. 2. 2. on judgment after verdict in debt for 
not ſctting out tithes ; in an action upon the caſe upon a promiſe for 
payment of- money, trover, covenant, detinue, or treſpaſs. Lo 

Nor, by the „. 16 17 Car. 2. 8. on judgment after a verdict in 
any perſonal action, or in ejectment or dower. Fees 

So, it is no ſuper/edeas, if bail is not found purſuant to the /. 3 Fac. 
where error is upon a judgment in debt upon a band for payment of 
fo much money as A. ſhall declare due upon account between them. 

Ke. per three J. 1 Lev. 117. | f 5 

So, error in parliament is no /uper/edeas, if a new recognizance 18 
not given by bail, where there was bail upon error before brought in 
the ſame cauſe in B. R., for ſuch bail is not liable to the coſts in par- 
liament. R. 1 Sal. 97. R. 2 Med. Ca. 79. Colebrooke v. Diggs, 7. 

8 Geo, Str. 527. | | . 

But bail is ſufficient, tho' the defendant himſelf did not give bis 
recognizance. R. Carth. 121. | | | 

So, there may be exception to. the bail, without notice, but a) 
cannot take out execution without a rule of four days for other b. 

1 Sal. 98. 3 3 15 | AR 

[If rule for better bail is ſerved in vacation, defendant muſt juſtify 
before a judge, or execution may ifſue. Barnes, 21 95 * 

lk a rule for better bail be ſerved on a ſervant of the plaint 3 
attorney on Tugday, tho? it come not to his knowledge till un 


— 


» 


2 5 
1 
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| the court will not then grant time for better bail; unleſs rea] etrer 
be ſuggeſted. 2 Will. 144- I an AA ap a1; 
| But by the f. 1 kts 8 and 16 17 Car. 2. thoſe clauſes do 
not extend to error by an executor or adminiſtrator; nor are they 
within the f. 3 Fac! 8. if error is bronght by them upon à judg- 
ment againſt the teſtator, or againſt themſelves, as executor or admi- 
niſtrator, R. 2 Crv. 350. Cro. Car. 59. Lit. 3. 1 Sid. 183. Vide 
 Cofts (B. A one ĩ ĩͤ 
Otherwiſe, if the executor or\adminiſtrator is chargeable d' bojiis 
propriit. 2 Co. 350. R. 1 Sid. 368. ein en 
[Tho? an executor is not obliged to give bail, yet if he gives it, It 
is good. Laſerre v. Johnſon, H. 13 G. Str. 145. Ld. Rm. 14596] 
Executor may revive, but cannot take out execution pending error. 
Barnes, 432.) - | OE 
So, the f. 3 Fac. 8. does not require bail in error upon a judgment 
in debt upon a bond for performance of covenants. R. $ho. 15. X. 
2 Bul. 54. 3 : ; | | Nene 800 
[Tho' there be judgment by default, and the condition 46 not ap- 
pear on record; for that is examinable by affidavit. Barnet, 72. 
Tho' the breach be for non-payment of rent, &:. Sho. 15. X. 
2 Keb. 131. R. Carth. 29. : N TR RITES? * 11 
Nor, in error upon a judgment in debt upon a bond for payment 
of money at the return of a ſhip and performance of the articles of 
a bettomree contract. R. She. 14. Dub. Mod. Ca. 38. | 
l [On a bottomree · bond there muſt be bail. Pert v. Coney, M. 8 G. 
tr. 476.] | — e | r 
Nor, in debt for not 8 an award. Sho. 14. R. 2 Bul. 54. 
Or, for arrearages of an account. 85. 15. R. 2. Bul. 8 4. 
Nor, in error upon a judgment in an action upon the caſe upon a 
bill of exchange. Sho. 15. 2115 i 
Nor, in debt upon a bond to indemnify. 85. 14. 295 
Nor, in error brought againſt an avowant for rent by the plaintiff 
in replevin; for it is not debt brought by him. R. Hob. 265. - 
Vet, in error upon a judgment in debt upon a judgment, bail is re- 
quired by the f. 3 Ja., tho' the firſt judgment was in debt for not 
performing covenants. R. per two F. 1 Lev. 260. 2 
[In error on a judgment after verdict on a /ci. fa. againſt bail, there 
muſt 7 baibto the writ of error, that being a perſonal action. 2 BY. 
1227. | <FLP . ob 7 & ee 
| [Where a writ of error is amended in the King's Bench, new ball 
ſhall be given to the amended writ in the Common Pleas, and the 
plaintiff below ſhall not in the mean timè take out execution for want 
of bail. 2 By. 1067. V | 
 [Aﬀter error brought, plaintiff cannot take out a ca. /e., and return 
non eft inventus, in order to proceed againft the bail. Stueetapple v. 
Goodfelloey, P. 3 G. 2. Str. 867.] | 1 
And if he does, it ſhall be fet aſide with coſts. Andrews v. Jer. 
mgan, M. 10 G. 2. B. R. H. 315. Smith v. Nichdjon, P. 16 G. 2. 
Str. 1186. Will. 16.] V 1. 
[Where a 2a; a. is returnable againſt the principal on a particular 
day before which a writ of error is allowed and ſerved, that operates 
25 a ſupe#ſedear to et ogg againft the bail, although the ca. 2 
1225 7 3 If has 


/ 
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»has lain four days in the office, before the allowance of the writ of 
error. Perry v. Campbell, B. R. T. 29 Geo. 3. 3 T. R. 390. 
If bail do not apply to ſtay proceedings pending error till the time 
to ſurrender. is out, the court will not give them any time for that pur. 
poſe, but only ſour days to pay the money after judgment affirmed. 
Kichardſon v. Jelly, T. 21 G. 2. Str. 1270. ] 2 | 
.  fIf judgment be afhrmed, the bail cannot ſurrender the principal; 
and therefore if he become hankrupt pending the writ of error, they 
can have no relief. 1 T. R. 624. F 
{Plaintiff in error on ejectment enters into recognizance to proſe. 
cute in double the rent, and juſtifies. Thomas v. Goadtitle, M. 
10 G. 3. 4 B. M. 2501.]J | 
[On an action brought on the recognizance, on affirmance of judg- 
ment in ejectment, if defendant pleads no damages incurred, and 
plaintiff replies non-payment of coſts, and, on defendant's motion, it 
15 referred to the maſter to ſee what is due, plaintiff ſhall have the 
meſne profits as well as coſts, and it ſhall ſtay in the maſter's hands 
till the writ of inquiry for meſne profits is executed, and then pro- 
ceedings to ſtay. Doe v. Roache, P. 10 G. 2. B. R. H. 373.) 
Il plaintiff pleaſes, he may waive the damages ariſing from waſte 
and meſne profits, and be ſatisfied with the coſts awarded ; and then 
there is no need of writ of inquiry, hut he may proceed on the recog- 
nizance without it. Doe v. Roache, P. 11 G. 2. Andr. 153. 
© _ [If defendant a priſoner brings error, and puts in bail, he ſhall 
Have | ſaper/edeas ; for tho writ ſhould be non-proſt d for want of 
tranſcribing, bail are liable. Barnes, 499.]J - _ | 
[On error brought by defendant, and tranſcribed, but undeter- 
mined, if plaintiff brings new action on his judgment, and has judg- 
ment for want of plea and execution on it; the court will ſtay pro- 
ceedings on it, and reſtrain alſo defendant from bringing bill in 
equity. Tafewell v. Stone, T. 9 G. 3. 4 B. M. 2454.) 
[A ſuperſedeas obtained after judgment cannot be pleaded in bar to 
an action on ſuch judgment, Topping v. Ryan, B. R. T. 26 Geo. 3. 
1 T. R. 273+] | > | 20S . 
1 (3 B 13.) Record, how removed. 


When error is brought in B. R. of a judgment in C. B., a mittitur 
is wrote upon the roll, and thereupon the record itſelf (except in the 
caſe of a fine) is tranſmitted to B. R. 1 Rol. 75 2. J. 45. F. N. B. 20. 
F. [Cowp. 843.] | . I 

And in error of a fine in the bu/lings' of Oxford, the record itſelf 
ſhall be removed, 1 Rel. 753 J. 5. 1 5 ; 

The whole record ſhall be removed. (Vide Com. Att. 65.) 

If the verdict is quaſhed for inſufficiency in point of law, apparent 
upon the record, it ſhall be removed. X, 2 Sand. 254. FO 

But, in error of a fine, only the tranſcript ſhall be removed; for if 
it js affirmed, B. R. has no chirographer, nor can hold plea in 9 
geris clamay. D. Dy. 89. b, I Rol. 752. J. 50. F. N. B. 20. F. 
Vide Fine, (H 5. 7.) „ 
Vet B. R. may ſend for a note of the fine, and reverſe it. 1 R. 
752. J. 55. F. N. B. 20. F. 1 5 „ | 
Or, command jhg treaſurer and chamberlain ja take it of the fi 


* 


un, P. 7 G. 2. H. R. H. 19.] 


Or, may by rule compel the plaintiff to do it. Bid. . 


So, in error in the Exchequer upon a judgment in B. R. only the 


tranſcript ſhall be ſent. 2 Cro. 535. [Deug. 352. u. Vide Courts, | 


b vs in error in parliament upon a judgment there, for the chief 
| Juſtice conveys the roll with the tranſcript to.the hoyſe of lords, and 
Jeaving the tranſcript there takes back the roll. 4 Jff. 21. Dy. 375. 4. 
1 Kal. 753. 1. 20. 2 Crd. 341. Gadb. 247. [Cowp- 843] Vide 
Parliament, (L 2.) A | 1 
Il error in parliament is not tranſcribed in fourteen days, the de- 
fendant in error, on motion, ſhall be at liberty to take out execution, 
if it is not tranſcribed and certified in eight days. Froft v. Dawes, in 


Sc. H. 1720, Bunb. 69.] 


[But the court will not direct the maſter to include intereſt in the 
colts to be taxed on non- preſſing a writ of error, returnable in parlia- 
ment for want of tranſcribing. 2 T. KR. 58. 1 

So, in error in B. R. upon judgment in Heland, * the tranſcript 
was removed, becauſe of the danger of the ſeas. 2 Cro. 535. Tel. 
118. Godb. 247. 2 Bul. 162, 163. 2 Rol. 126. 274. [Coup 843. 

If error be in B. R. of a judgment in C. B., tho the judgment an 
the record, on which it is entered, be removed; yet the original ſhall 
not be removed. 1 Rol. 753. J. 7. 13 tig I. « 
Nor, in error of a judgment in Ireland. 1 Rel. 753. l. 15. 


Nor, is it neceſſary in error of a judgment in an, inferior court. 


1 Rol. 75 3. L. 10. . 0 | 
[On a writ of error, C. B. ſends up the very record, but B. R. 

ſends only a tranſcript to the Excheguer-chamber, and therefore the 

tranſcript muſt be brought back to B. R. to be amended by the ori- 

ginal record. Rutter v. Redſtone, T. 3. G. 2. Str. 837.] 

But in error upon a judgment in an inferior court upon a ſcire fa- 

cias againſt bail, the proceedings in the original action may be re- 


x 


turned. R. Ray. 431. 


And when, upon error, the original, imparlance, warrant of attor- 


ney, or other part of the record is not returned, the plaintiff in error 


may allege diminution, and have a certioruri tor the part not returned. 


1 Sal. 267. 


[If exception is taken to the omiſſion of a word in a writ, plaintiff 
in error muſt bring it before the court by certiorari. Dobſon v. Dob- 

(Tho! it appear on the return to a certisrari that no bill was filed 
in the court of King's Bench againſt the defendant, (in a ſuit there 
by bill.) in the term of which the declaration is intitled, but that a bill 
was filed 1 him by the plaintiff in the following vacation, it is not 


erroneous, if it alſo appear that the bill was filed of the preceding 


term. Parrot v. Spraggon, Exch. Ch. H. 36 Geo. 3. 2 H. Bl. 608.] 


And diminution may be alleged in error upon a judgment in Wales, 
in a county palatine, before juſtices of oyer and ferminer, as well as 
upon a judgment in Weftminſter-hall. 1 Sid. 40. 139. 147. 
| So, if a different original, &c. is returned, the defendant may allege 


= I, | | 
80, if want of an original, c. be aſſigned for error, the defendant 
in error may allege diminution, and have a certiorari. 1 Sal, 267. 
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diminution, and return a true original. R. 2 Cro. 130. R. Cro. 
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But, if neither the plaintiff or defendant does it, but pleads i» null 
et erratum, judgment ſhall be affirmed. 1 Sal. 267. Sho. 76. 
If a certiorari is awarded upon diminution alleged, the defendant in 
error may enter a rule with the ſecondary for a return of the writ; 
and if it be not returned at the day, the benefit of it will be loſt. Yide 
Intr. 4. 1 Sal. 267. 5 . | 5 
But diminution cannot be alleged in error upon a judgment in an 
inferior court. 1 Sid. 40. R. 1 Sal. 266. . 
Or, upon a judgment in Ireland. Vide Intr. 4. R. cont. She. 214. 
Nor, after in nullo eff erratum pleaded. 1 Sid. 139. Cre. El. 84, 
R. Mo. 500. 1 Sal. 269. 2 Cre. 141. BY 
[The court may take notice that the record is imperfect, and award 
a certiorari for their own ſatisfaction before errors aſſigned. Helle 
v. Scott, T. 7 G. Str. 440.] ; | | | 
TThe court may award certiorari to bring the original before them 
ad informand. conſcient, cur., tho' no diminution. is alleged. Franklyn 
v. Reeves, P. 8 G. 2. B. R. H. 118.) | 


- And after in nu/o, &c. pleaded, the court, ad informandum in matter 
of fact, and for aifirmance of the judgment, may award a certiorari, 
2 Sal. 269. Sv. 214. 2 | 

So, in all cafes the court may award a cer ſiorari for any part of the 

ecord not returned, or miſtaken; for tho' the party is eſtopped by 
plea of in nallo eff erratum, the court ſhall not be. R. 1 Sal. 210. 

[If an erroneous writ of privilege is aſſigned for error, it mult be 
brought before the court by certiorari ; the recital in the declaration 
is not ſufficient. Drew v. Roſe, T. 11 G. 2. Ld. Raym. 1398.] 
If to a certiorari return is made that there is no ſuch writ remain- 
ing in the office, and on a ſecond certiorari return is made, that on 
fearching the writs there is ſuch a writ, the ſecond return ſhall be 
taken to be true. Shipman v. Lethieullier, P. 13 G. Ld. Rayn. 
1476.] 25 | | 2 | 
IA fecond certiorari ſhall not be granted to reverſe a judgment, 

 Merryfield v. Berrey, T. 13 G. Str. 765. Bowers v. 1 A. 
2 C. 2. Str. 819.) | | | 

[After in nullo eft erratum pleaded, and argued, and allowed to be a 
_ confeſſion of the errors, the court on affidavit may award certiorari for 
affirmance of judgment. Berkley v. Howard, T. 5 G. 2. Str. g07.] 

Errors cannot be verified by a certiorari teſted before the writ of 
error. Bowers v. Mann, M. 2 G. 2. Str. 819. Ld. Raym. 1554. 

[The return is good, tho' the name of'office is omitted, if it ſays, 
es to me within is directed. Sullivane v. Seagrave, P. 12 G. Str. 695. 

If there is a material variance between the writ of entry and the 
record certified, the record is not removed thereby: as, if it varics 
in the ſtyle of che court. R. 1 Rel. 754. J. 50. K. Sho. 146 · 

If it varies in the judges of the court. R. 2 Cro. 284. 

Or, ſays in curia naſtra, &c. where the judgment was in the time 
of the predeceſſor. R. Dy. 1056. 6. 1 Rol. 75. J. 15. 45+ 
186. 3+ R. Carth, 158. a | x . 

So, if it varies in the name of any party, his abode, or addition. 
1 Rel. 754. J. 5. R. 1 Sid. 104. 193. R. Dy. 173. b. 1 Sal. 264. 
: => 3 more or fewer parties, R. 1 Rol. 753. J. 456 · K 
1 9. : | J n 

Or, a different ſum for damages, Fr. 1 Rol. 754. J. 40. * 

| bl 
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Or, different particulars recovered, 3 Co. 2. 4. 
Or, different pariſhes where the lands lie. 2 Jen, W 
So, if the writ be tfiredted to 4. of a judgment coram wobre, and t 
record is placita coram B.; and afterwards there is an entry that H. 
died, and A. was made chief juſtice. R. Sho. 26. 
If error is ſued, and the record returned before] udgment given. 
Semb. 1 Lev. 137. 2 n „„ 
So, if the writ of error mentions a ſuit by bill, where, it was by 
writ of privilege, or by original. N. Sal. 66600606. 
But if the writ of error does not mention ſome things ſo fully as 
the record, the writ ſhall not abate for it; as, if it does not mention 
the party's addition. Per Twi/d. 1 Sid. 104. Per two J. Dy. 356. . 
(If the writ is inter A. nuper de Weſtm, in com. Midd., and the re- 
cord is only nuper de Weſtm.; if Middleſex is in the margin ĩt is well 
enough. Ingolſby v. Martin, T. 6 G. Str. 316.] WER es 7 
If it is of a judgment in Wales, or in an inferior court, in a quod 
ei deforceat proteftando, & c. and it omits the proteſiando. R. 1 Sid. 


I Y . 5 f * 64 4 , ' 2 $4054 £24 an it er , ; 

15 error of a judgment in guare impedit ſays quia in recbrdb et reddit. 
judicii coram wobis, &c. where the judgment was before juſtices of 
aſſiſe. Dy. 7. a * | wa eras, 


Or, error is to a ſheriff, without N name, of à judgment 


coram vobis, where it was before a former ſheriff. R. Mod. Ca. G f. 
If a writ of error omits the title of the judge, or that the ſuit was 
by writ, Je. Dub. Godb. 248. TED 1 2 


If a writ of error has a material variance, it abates, and the plain- 


tiff ſhall have a new writ. | 3 
And the plaintiff may, by motion, quaſh his own writ for expedi- 

tion. (Vide 5 Mod. 67.) 3 es” 
So, if the plaintiff does not aſſign errors, and take out a ſcire facias 


in the term, when the record is removed, it is a diſcontinuance. 


F. N. B. 20. G. Vide poſt. (3 B 14.) | 5 
So, if the plaintiff or defendant in error dies, the writ abates. 
Vide Abatement, (H 33.) | | 85 


So, the writ abates, if it does not mention the aſſiſe to be capt. 


Dc. et poſt adjorn., tho? the record is removed by it. R. Tel. 3. 
But the plaintiff cannot quaſh his writ of error upon a foreign ſug- 
geſtion: as, for want of all the parties, &c. 5 Med. 67. 


If error abates, or is diſcontinued, after the record itſelf is removed, | 


oy ** be a new writ gue coram vobis refidet. R. 1 Kol. 75 3. I. 40. 
Tel. 6. 0 N , | 
As, if the judgment be againſt t, and a writ of error be brought 
damnum ben and be abated for that variance, then coram vobis is 
the only proper writ. 2 Ld. Raym. 1403. Str. 606.] : 
So, if error is brought for error in fact, &'c. upon a judgment in 
the ſame eourt, Vide ante, (3 B 1.) 2 js 
So, if a writ of error is quaſhed, where the writ was by one, when 
all the defendants ought to have joined. R. 2 Mod. Ca. 317. 381. 
But if the record is not removed, there ſhall not be a new writ que 


coram vobir, Sc.: as, if a writ of error is brought before judgment 


given. - R. 1 Rel. 754. J. 20. Vide ante, (3 B 7.) 


So, if a writ of error is quaſhed for a material variance. 25 ©: 
: So, | 


Vide e ſupra. © 
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So, if only the tranſcript of the record was remoyed. K. 1.2, 
755. J. 164 D. 3 Co. 15. 6. Vide Jup 1 * 


Vet, if error of a Judgnient in aan abates, there 15 be a bew 


. coram wobis, tho  only't the tranſcript. Was | removed.” R. I Rel, 


758. 1. 8. 
Defendant cannot kive leave to tranſcribe the record (tho Plain. 
tiff has not done it) to non prof; the writ, and have the beneft of the 
| recognizance. Anon. M. 17 G. 2. ill. 35. 1 
Rule to tranſcribe "ay. be ſerved on u flame himſelf. Barnes, 
419] a 

[A non. Foe figned for want of tranſcribing the record, fl be ſet 

de, if final judgmene is not entered. Barnes, 195. 


f 


of 5 n B 14.) Alignment of Errors. 

( 3 B 14) When it Hall b. When the record is removed, the 
plaintiff. i in_ the ſame, term ought , to aſſign his errors. F. N. J. 
20. G. Lu. 354. 


- _ after errors Abend! he (hall have a | ſcire facias ad audiendun; 


s, returnable in the ſame or in the next term. F. N. B. 20. G.] 

"Rae if he does not aſſign errors, and take out a feire facigs in the 

bans term, the writ of 3 W and the N put to 
a new writ-, F. N. B. 20. G. | 

Or, the defendant m ay have a ſeire facias gare executionem non, &c, 
and upon two nichils an 
tho” error is afterwards aſſigned. Carth. 14. 

If, after a writ of error allowed, defendant in error become bank- 
rupt, his aſſignees cannot ſue out a ſet. fa. quare, &c. in their own 
names; but they muſt go on with the writ of error in the bankrupr's 
name till judgment. 1 T. K. 463. 


LBut, if plaintiff in error is — 9 defendant muſt give a rule to 


tranſcribe ; and if he will not, defendant may non pro. writ of error. 
Grodwright v. Hugoſon, H. 10 G. 2. B. R. H. 351. 
{For there can be no ſci. fa. quare execut. non till the tranſcript of 
the record below is returned. Semb. Ibid.] 
So, if the plaintiff does not appear at the return of the writ of 
error, or aſſigns errors inſufſiciently, being his own default, the de- 
fendant may take out execution. el. 7. 


So, if one plaintiff aſſigns error, he muſt do it in the name of all, 


except where the others are ſevered. Mod. Ca. 40. 

So, errors mult be. aſſigned in term, and not in vacation ; for the 
court cannot then take notice of them, tho? they are material. (Vide 
Pr. Reg. 203.) 

So, they muſt be aſſigned upon the record. (Vide Pr. Reg. 196.) 

So, if upon rule given, the plaintiff in error in B. R. does not 
aſlign errors, and certify the record within eight days, he will be non- 
ſuite ; 

l [Writ of error cannot be non profed without a rule to afſign errors. 
Leith v. M. Ferlan, M. 6 G. 3. 3 B. M. 1112.] 

[If the attorney for the plaintiff in error from Ireland cannot be 
found, the court will make a rule, that if errors are not aſſigned 
within a certain time after notice is fixed up in the office, the 4 
fendant in error may ſigu a non proſe Laus v. Power, H. 7 6. 
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judgment thereon, he ſhall have execution, | 


Es. I : - | i 


Uf neither plaintiff in error, nor his attorney, can be found, the 
court will order that rule to aſſign errors fixed up in King's Bench 
office ſhall be good notice. Thompſon i. Baker, T. 8 G. 2. B. K H. 

O. -. "\ 3 3 I hg xn oboe ; 7 ll 
f 85 if the defendant takes out a ſcire facias quare execution. non, &cc. 
after -ſcire feci returned, the plaintiff at the day of return may aſbgn 
errors. / 77. A, arr oy 25 | TYf | i Fans 


(3 B15.) How it ſball be.] The-plaintiff may aſſign for error, an 
error in fact, or errors in law. F. N. B. 20. & 
[On error in fact aſſigned, plaintiff may conclude with an aver- 
ment; for defendant may put it in iſſue if he pleaſes. Sbhecgſbante v. 
Lucas, M. 31 . Co oo RES 
But he cannot aſſign both; for this will be double. R. 1 Rel. 761. 
J. 35. D. 1 Sid. 147. 1 Lev. 76. 105. | | e 
[As error in fact and in law cannot be both aſſigned on one writ; 
ſo, after affirmance on error in law aſſigned, error coram wobis, and 
error in fact aſſigned, ſhall' not be allowed. Burleigh. v. Harris, F. 
7M | E 90 
Nor, can he aſſign ſeveral errors in fact. F. N. B. 20. E. 
Vet he may aſſign ſeveral errors in law, and it will not be double. 
SF 5 . | | | 
Nor, can he aſſign an error in fact, if it was not aſſigned before the 
ſeire facias. il. 5 e 
So, he cannot aſſign error in proceſs after in nullo eff erratum 
pleaded. R. Cro. El. 83. % Ge ny 
Nor, error for want of an original; for the party cannot allege 
_ diminution. R. Cro. El. 84. 4 | ; 
(If plaintiff in error means to take advantage of there being no 
bill, &'c, he muſt aſſign it for error, take out certiorari, and get it 
returned. Gradell v. Tyſon, M. 13 G. Ld. Raym. 1441.] | 
The plaintiff generally may appear by attorney, and aflign his 
errors. | 
* if he be in execution, he muſt aſſign them in perſon. F. N. B. 
21.4 | 4 
[et the court may give leave to a defendant, in execution, to 
aſſign errors by attorney. Rex v. Stapleton, T. 7 G. Str. 443] - 
All the plaintiffs muſt join in aſſignment of errags, for an aſſign» 
ment by one is a diſcontinuance. R. 2 Cro. 94. 3 
Tho' after a ſcire facias ad audiendum errores, they all join in the 
re- aſſignment. bid. . . Wee”. 5 
1 * it be in a guare impedit, where the biſhop is only nominal. 
id, ö : 
The plaintiff muſt put in a bill, containing the ſeveral errors aſ- 
ſigned. F. N. B. 20. G. 5 | | 
And it ſhall not be general in omnibus erratum eff, but it muſt ſhew 
particularly erratum of in hoc, &c. Ibid. | 
| Yet general error, that judgment was given for the plaintiff, where 
it ought to have been for the defendant, is well, 
vs may be aſſigned in every part of the record. 1 Rol. 760. 
Ä ˙ Gat | 3 BE 
I the aſſignment of error concludes with an averment, prout. cur. 
forfed. it will be well, tho' it is error in fact. Semb. 2 Lev. 73. 5 
| : ; Wo WE ut 


= 
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© "Bar if error in fact be affgtied, tiotoriouſly falſe, the attorney may 
oy 4 #4 4 * - \ * > v 


be fided. Sa. 516. . 
Uf error be aſſigned! on a miſtake in form, the miſtake may be 
amended in the court below pending the writ of error. Doug. 114. 
Aud this in a penal action. 154.7 e 
(3 B t6.) What matter kannt be H igned.] But the plaintiff can. 


not aſſign for error a matter contrary to the record. 2 Crd. 28. R. 


I Lev. 76. R. 1 Sal. 262, 1 Lev. 310. 2 Cro. 244. 


Nor, 4 thing whereof he may have advantage by ptea. R. 1 Ry. 
62. J. 8 * * Þ n 8 0 | 
7 The udgment be by default. Dub. 2 Cre. 547. Fg 
Or, by comphaint to the court of irregularity : as, that the original, 
Se. was not returned by him, ws was ſheriff. R. 1 Sal: 263. 
22 a thing which was his own default; as, a defect in his plea, 
0. 692. 5 aha | 
; Nor, a thing which tends to his advantage, if it was not by the 
evurt's default. R. 5 Co. 39. ö. 1 Kol. 560. I. 10. 13. R. Cro. Car. 
437. K. 1 Vent. 68. 2 Sand. 42. 5. 4 
[Error aſſigned, that defendant, an infant, appeared by attorney; 
lea, that deſendant was of full ge 3 demurrer, for that no place 
len Se he was of full age. R. venue as to full age, or other 
perſonal quality, not neceſſary; tliey are triable where action brought. 
Bert v. Minter. Str. 8. RY In * 
Error aſſigned, that A. who, on the firſt trial, was withdrawn in 
order for a view, was ſworn to the ſecond pannel, not allowed. 
 Blewettv. Bainard, I. 4 G. Str. 754 | | 3 
[lt the deſcription of the judges of aſſiſe, A. and B. iH. &c. ad 
capiend. juxta formam, &c. omitting the word affi/as ; yet, if it appears 
iti other parts of the record that they were juſtices of aſſiſe, it cannot 
de aſſigned for error, for it would be conttadicting the record. Baler 
v. Thompſon, M. 9 G. 2. B. K. H. 166.] 
[Defendant in ejectment cannot aſſign that, being an infant, he 
appeared by attorney. Goodright v. Wright, H. 3 G. Str. 25.) 
Nor bail, matter which lies properly in the mouth of the princi- 
pal. Wright v. Kitchingman, T. 5 G. Str. 197.) | : 
. Nor, matter which might have been pleaded to the ſcirt facie, 
1 | [Do | e 
at the judgment is entred quia videbitur inſtead of videtur, is 
not error; for videtur cur. is no judgmem, and is implied in the ids 


FCvonſideratum off. Bellriv v. Scift, T. 7 G. Str. 440.) 


[That A. who was ſworn as a juror returned on the principal pan- 
net, was not teturnec by the ſperiff; for it is contraty to the record. 
Helbat v. Held, H. 12G. Str. 684, 2 Ld. Raym. 1414. 455 

[That there is nd venire hot Babear cbrpord. *Ibid.} 5 
[That the defendant died before the day 6f % Prius, if the record 
mentions that he appeated on that day. Plomer v. Wet, M. 3 6.2 
2 Id. Raym. 1415.)J 3 . 

[That the damages and coſts given by the court on demurter ate not 
ſaid to be given ex dſenſu of the plattitiff. Semb. Tully v. Spor ler, J. 
3 G. 2. Str. 867. Ld. Raym. 15 70. „„ 
lf judgment be entred ideo conſ. it is an abbreviation of confiderati's 
and as good as cb. off, for confideratini of, Cotes v. (Morne, 1. 
4 G. 2. Str. 854. ] | i F lin 


* 


14. 


= ee 


[In guare impedit brought by the crown, the original writ was re- 
turnable at a general return, tue verire at a day certain, not error, not 
diſcontinuance but miſcontinuance, and helped by ſtatute of jeofails, 
32 H. 8. which extends to the crown in civil ſyits. Rox v. Epu/. 
Maiden. . 3 G. Str. 62.] 2 | f & * 7 - . Yo, F199 . 
In error out of B. R. in Ireland, for aſſirmance of a judgment in 
C. B. there, want of warrants of attorney on the writ of error, aſ- 
ſigned, but ſet aſide. Chartres v. Cuſaict, H. 5 G. Str. 141.] ES 
[A judgment cannot be reverſed by the recital of the writ, but the 
very proceſs itſelf ſhall be brought before the court. Duciſs. Hamil- 
ton v. Iucledon, M. 6 G. Str. 225. | 84 5 
- of a peer is put is oiſericardia, &e- generally, it is not error. 
"it the plaintiff is adjudged to be in miſericordia inſtead of the de- 
fendant, it is not error. Pullin v. Stokes, Exc. Ch. T. 34 Geo. 3. 
2 H. BI. 312.] 3 £4» | . r n 
It is not a cauſe of error to enter à judgment of miſcricordia in 2 
5 action for a penalty. Humble v. Bland, B. R. B. 35 Geo. 3. 
he death of plaintiff in ejectment. More v. Goodright, P. 
4 G. 2. Str. 899.] 9 ä 
[That a writ of inquiry does nat bear he in the name of the perſon 
who is chief juſtice of C. B., fur the court will not judicially take 
notice who are judges of C. B. Skipp v. Hole, M. 11 C. 2. Sir. 
1080. Andr. 74. S. C. ly the title of Hpok v. Ship.) . HY 
[That defendant filed warrant to defend by 4. his attorney, and 
that on the judgment it appears he appeared and defended by B, his 
attorney ; for it is contrary to. the record. Bradburn v. Taylor, P. 
18 G. 2. Will. 85.] | = "FH 
(Plaintiff in error to a ci. fa. guare execut. non. may not plead pay- 
ment. ZE#lnes v. Martin, H. 10 G. Nor that the damages recovered 
had been levied. Parker v. Stanton, H. 12 G. Str. 679. 2 Id. 
Kaym. 1414.) _ | 5 / 
[If iſſue was joined on ſuch plea, and found for defendant in error, 
he might take out execution; but not non. proſe the writ of error till 


# * 


after a rule to aſſign errors. Did.) | 
© (3B 1.) Scire facas ad audiend. Errores. 


If the defendant in error does not appear upon the return of the 
| ar ys another /czre facias iſſues, | EX „ 
If he does not appear at the return of the ſecond ſcire faciat, the 
Judgment ſhall be reverſed; for two nichils amount to a garniſbment. 
Tel. 113. Videpeſt. (3 L 9.) | 3 
[n faire feci returned, if the defendant does not appear and join 
in error, plaintiff may put it in paper without taking out a rule to 
hin in error. Thatcher v. Stephenſon, H. 5 G. Str. 144.] . 
[Scire facias in error need not lie four days in the office before the 
return, thaugh /cire facias againſt bail muſt. Miller v. Terrauay, 
þ 5 C. 3. 3 B. M. 1723. Groſs, v. Naſh, T. 9 G. 3. 4 B. M. 


defendant appears, the plaintiff muſt aſlgn his errors, ar 
by rule with the clerk ſhall have day; for it till another term. l. 7. 
a EE - ; | And 
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And if he does not, the defendant fnay have a ſcire facias guare 
executio non, &c. and if the ſheriff returns nichil habet, a ſecond ſcire 
| acias having fifteen days between the te and return. Cro. Bl. Jod. 
by If the ſheriff returns ire fect, or otherwiſe, at the return of the 
| fecond ſcire facias, the gefindant may give a rule to aſſign his errors; 
and if the plaintiff does not aſſign them, the judgment ſhall be affirmed. 
%«ͤ§é ͤ oo n 8 
- [There muſt be a rule on the /cire faciat quare executio, & c. before 
. there can be a rule to aſſign errors. Marſhall v. Cope, M. 5 G. 2. 
Str. 917.] . 1 8 | 
"if the defendant in error from C. B. into B. R. give an eight day 
rule to certify the record, the record may be certified in leſs time, tho! 
the rule expire in vacation; and a ſcire facias quare executionem nm 
having been iſſued immediately upon the record being certified, re. 
turnable the firſt day of the following term, the defendant may ſerve 
the plaintiff in error on that day, with a rule to appear to the ſcire 
facias, and a rule to aſſign errors. Sambridge v. Houſley, B. R. T7. 
27 Geo. 3. 2 T. R. ).] 1 e 
[It is irregular to rule the plaintiff in error to aſſign errors before 
the expiration of the rule to appear to the /cire faciat. James v. Staples, 
B. R. T. 35 Geo. 3. 6 T. R. 367. 3 . 
[If there are two defendants in error, and one only prays ſcire facias 
quare, &c. and plaintiff comes in and aſſigns his errors, it is not error 
_ tho! poſſibly he might have moved to quaſh it, but he has waived his 
objection. Knox v. Coftello, M. 6 G. 3. 3 B. M. 1789. © 
CIf original plaintiff dies pending error, his executor may have /cire 
as quare, & c. out of C. B. before record tranſcribed; after, out of 
B. R., and plaintiff in error may have ſcire facias ad audiend. out of 
B. R. againſt executor. Barnes, 432. „ 
[If upon the return of a ſcire faciat plaintiff aſſigns his errors, all 
further proceedings ſhall be ſtaid upon it; but where he ſtands out 
upon pleadings to the ci. fa. execution ſhall go, if it be adjudged 
againſt him. Gardiner v. Claxton, M. 7 G. Str. 390.] 
If a defendant in error dies, a /cire facias gors againſt his executor ; 
and upon ſcire feci or two nichils returned, the plaintiff ſhall aſſign his 
errors; and, if it be erroneous, the judgment ſhall be reverſed. R. 


Tel. 113. 


In error upon a guare impedit, if the defendant takes out a ſcire facts 
quare executio non, & c. which is returned ſcire feci, at the day of the 
return, the plaintiff may aſſign his error, tho the ſcire facias was ge- 
neral, and not ad afſignandum errores. R. Dy. 77. a. | 

If the plaintiff in error was outlawed before error brought, and, 
after appearance by the defendant, he does not aſſign errors, the de- 
fendant may take out a capias utlagatum, and need not have a /cirt 
1 : facias. R. Cro. El. 706. | . 
oF | If the plaintiff, outlawed, appears to aſſign errors, he ſhall be com- 
— 1 al mitted till he finds bail for the outlawry, and alſo for ſatisfaction of 
| the party. Cro. El. 707. | 5 


: 


* 


— . —— — — — 


If the defendant, in error upon a judgment for land, appears and 
is not the tertenant, a ſcire facias ſhall be awarded againſt the tertenant, 
before the judgment reverſed or errors examined: as, in error upon 4 
fine againſt the heir of the conuſee. Dy. 321. „ 
Zo, in error upon a common recovery. R. 3 Mod. 119. ci 


WY Des, 


> 
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Hf on error from Ireland B. R. had affirmed their judgment on a 
collateral point, (that the para might demur, ) plaintiff, on defendant 
in error's coming of age, could not take out ſcire facias ad audiend. 


errores in B. R. in England; but the record muſt have been reniitted 


to Ireland. Forteſcue A. v. Maſon, T. 19 C. 2. Str. 2 
[If plaintiff below brings error to reverſe his own judgment, and 
does not proceed, the court will make a rule to aſſign errors in limited 


time, or his writ to be non-proſ?d ; for ſcire facias would here be im- 
proper. Johnſon v. Febb, M. 6 G. 3. 3 B. MH. 1772] © 


90 


C Scire facias ought to be made returnable according to the nature 


of the original ſuit below; as, if the original ſuit was returnable on a 


day certain, and the ci. fa. on a general return or vice ver/#, the 
ſci. fa. may be quaſhed on motion. Ld. Raym. 1417. Str. 694-] - 


(3 B 18.) Pleas to Errors aſſigned. 5 ; 
(3 B 18.) In nullo eft erratum.] When the defendant appears, if 


the plaintiff aſſigns error in fa, the defendant may join iſſue upon 


the fat. 1 Lev. 80. | | | | 

If he pleads in nullo eft erratum, he admits the fact aſſigned for error. 
R. Tel. 57. R. 2 Lev. 38. | DEP | | | 

But if the ſact aſſigned for error is no error, in nullo eft erratum is 
a good plea, for it is in the nature of a demurrer, and refers the 
matter to the judgment of the court. R. Tel. 58. R. 2 Cre. 521. 
1 Lev. 311. Fiz. 34 1 | t e 

As, if the error is that A. returned upon a panel, was afterwards 
ſworn upon the tales, for it is contrary to the record. R. 2 Cro. 28. 
That A. was returned in the panel and B. ſworn. Sho. 49. 

So, if the plaintiff aſſigns errors in law, the defendant may plead 
in nullo eft erratum. | 


| Aﬀeer in nullo oft erratum pleaded, if the plaintiff diſcontinues, he 
ſhall have no new writ of error, as he may where he diſcontinues 


fore plea. (Vide Pr. Reg. 200.) 
If the defendant dies after in nullo eff erratum pleaded, the court may 


reverſe the judgment without a new writ of error; for the writ does 
not abate. Sho. 186. | 


After in nullo eft erratum, aſſignment of a general error ſhall not 


be amended. . 2 Hod. Ca. 304. 


(3 B 19.) Releaſe of errors.) So, the defendant may plead a re- 
leaſe of errors, &c. Sho. 50. Afb. Ent. 332. | 
| [A releaſe of errors in the ſame inſtrument with the warrant of at- 
torney, and dated in term in which judgment is entred, is good. 
Landon v. Pickering, M. 18 G. 2. Str. 1215.] 


[Areleaſe of errors given after judgment, and an award of execu- 


tion on a ſcire facias, extends to the award of execution ; but not, 


had it been given after the judgment, and before the ſcire facias taken 
out. 3 At. 207.] 5 | =” 55 


So, an heir in error againſt him, tho” he has nothing in the land. 
1 Rol. 766. J. 15. 3 12 5 

And if ſeveral ſue and have judgment againſt them, and bring 
error, a releaſe of one plaintiff is a bar. 3 Mod. 135. 2 Rel. 412. 


£1 2 +. | | 
if there are ſeveral judgments againſt ſeveral defendants in 
„ 8 8 treſpaſs, 
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rd and they jen in nene den f oe i bt, 2 Nl arr, 


Ts a releaſe by one of the defendants in error is no plea againſt 
the others. E. 3 og. 109. 135. K. 6 Go. 25.6, 

Tho' they were all ſued Jointly, and for a perſonal thing, R. 3 Md. 
og. R. 2. Gro. 147. © | 

For. he who releaſed may be ſumchoned and ſevered , wre ſum- 
mons and ſeverance lie in the original action. 6 Co. 25-9. 

So, where there is judgment againſt ſeveral for a thing in the realty, 
a releaſe of errors by one is no bar againſt the others: as, upon 2 

5 Judgment 1 in partition. R. Gro, El. 65. 

A releaſe of errors pleaded after the efſoign-day, and before the 
quarts die peſt, muſt he puis darrein continuance. Re 2 Cro. 243. | 

[If a releaſe of errors is pleaded, the judgment ſhall be guad the 
plaintiff in error nil capiat per breve, not that the judgment ſhall be 
N when it is erronequs. R. Sho, 50. Cunningham v. Houſſin, 

AV. 5 G. Str. 127. Dent v. Ling wood, H. 12 CG. Str. 683. ] 

Nor, will the court affirm the judgment, on the principle that 
the plea is a confelſion it was erronequs. Cunningham v. Houfton, M, 
5 G. Str. 127. Dent v. Ling wood, H. 12 G. Str. 683. 

So, if the releaſe is miſpleaded, or found againſt the defendant, 
the judgment ſhall not be reverſed, except where error appears upon 
the record. Semb, 1 Sal. 268. 

If error in faQt is alleged, 2 does not appear by the record, 
nor is eonfeſſed by the . the Court ex officio award a certiorari ad 
8 em. Per three J. Holt cont. 1 Sal. 26 $. Med. Ga, 

1 

So, the defendant in error may land, a fine after the hand recovered 
and five years paſſed. R. 1 Rol. 766. J. 10. 

So, a releaſe by the demandant of his right i in the; land, tho the 
defendant has nothing in the land. bid. /. 20. 

Or, baſtardy of, the demandant, where it is material. Bid, 1. 1 

[The ſtatute of limitations may be pleaded. Street v. Hopkinſon, M. 
10 G. 2. Str. 1055. B. R. H. 345.) 

[But on error to reverſe a common recovery, a terre-tenant can 
plead nothing to the ſcire facias, but a releaſe of errors, Hall v. Mood. 
cock, T. 30 & 31 G. 2. 1 B. M. 359. ] 

IlIt frequently happens, in the courſe of a cauſe, that the defendant 
among other things conſents, by rule of court to bring no writ of 
error, which has ſo far the effect of a releaſe of errors.] 

But a conſent rule to confeſs a judgment, in an action on a former 
judgment, on which error was brought, with ſtay of exccution till 
= writ of error determined, does not imply a conſent to bring ns 

writ of error on the ſecond judgment. 2 Bl. 780. | 


(3 B 20.) Judgment in Error. | 


If the judgment, upon 'writ of error, be affirmed, the — who 
affirm it, may alſo give judgment for coſts for delay of execution 
2 Sand. 225. 4 Mod. 127. 

And may award execution by capiat, fiers fair, or elit, without 
a ſcire facias. Cro. El. 707. Vide Execution, (I 1.) 

[By ft. 3 H. 7. C. IO, enforced by 19 pA 7. c. 20. it is enacted, 
that when judgment ſhall be athrmed, or the writ diſcontinued, or 4 
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the party nonfuited on a writ of error broupht by a defendant or ten- 


ant, the perſon againſt whom it is ſued out ſhall recover his coſts 


z and damage for his delay and wrongful vexation in the ſame, by diſ- 


cretion of the juſtices before whom ſuch writ of error is ſued. ] 
[The court of Exchequer-chamber will allow: intereſt to a defendant 
in error under this ſtatute on a judgment of non pros, as well as on a 


judgment of affirmance: Sykes v. Harriſon, E. 37 Geo. 3. 1 Bif. & 


Pull. Rep. 29.] | : | : 9 
For the fu@&e the intereſt allowed will be 5 J. per cent. inſtead of 


41. Lid. Vide Cofts, in Error (B). 


The word damage in this ſtatute means ſomething different from 
colts: Dower. 753. . . f 2 1 

[And where the action is for the recovery of a debt, the intereſt 
dught to be the meaſure of the damage. Vid. Vide Damages (D).] 
| [In debt on a recognizance, bail in error in the Excheguer- chamber 
are not liable to pay intereſt on the judgment between the time of 
ſigning the judgment, in B. R. and the affirmance of it in Cam. Scacc. 
but they are liable for intereſt due ſubſequent to the affirmance. 
. 55 55 1 | 

[In debt on a judgment affirmed in error, the jury by way of da- 
mages may give intereſt on the ſum recovered by the judgment from 


the time of ſigning it, where, by the practice of the court in which 


error is brought, ſuch intereſt is not allowed in coſts on the affirmance, 
2 T. N. 78. 5 . 
[If judgment of C. B. be affirmed in B. R., the latter may award 
execution. Cowp. 843. | | | Fo. 
[But in a writ of error to the houſe of lords, if the judgment be 
aſlirmed,. the tranſcript is remitted into B. R., which awards execu- 
tion. Cowp. 843.] | . | 


"© formerly, in a writ of error from B. R. in Ireland to B. R. 


here, the tranſcript was ſent back by mittimus to B. R. in Ireland, 


which iſſued the ſubſequent proceſs. Bid.) 


[If judgment in quare impedit, with damages to the patron, be 


_ affirmed, the damages on the delay fhall only be aſſeſſed at the rate 


of the intereſt of the original damages. Bi/hop of London v. Mercers 
Company, H. 5 G. 2. Str. gays. JI! 5 | 
[if on a ſcire facias againſt an executor, execution is awarded, and 
then the record goes on with a cogſideratum eff etiam, and awards coſts; 
judgment ſhall be reverſed as to the coſts,” and ailirmed for the reſt. 
Belleu v. Aylmer, T. 5 G. Str. 188. „ | 
Un an action for words, if the jury on writ of inquiry give 105. 
damages, and coſts are taxed at 13/. and judgment to recover them, 


judgment ſhall be reverſed in 10. Lamper v. Hatch,' P. 5 G. 2. Str. 


934-] | 


[An avewant is not a plaintiff within 3 H. 7. c. 10. and is not en- 
titled to coſts or damages on 'the affirmince by a court of error ot a 
judgment in his favour. Doug. 709. u.] 1 | 
If the judgment, upon writ of error, be reverſed, the court who 


_ reverſe it ſhall give the ſame judgment generally as the inferior 


court at firſt ought to have given. 2 Sund. 256. 1 Sal. 401. 
As, if a judgment in B. R. for the defendant in ejectment is re- 
verſed in parliament, judgment ſhall be there given that the plaintiff 
Vol. V. „%%% „ - recover 
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recover his term. 4 Mod. 127, 8. Ca. Parl. 57. 1 Sal. 403. Carth, 
n . 
_ [Where judgment for the defendant in ejectment on a ſpecial verdict 
is reverſed in the Exchequer-chamber, that court on motion will give 
final judgment for the plaintiff. Mellor v. Moore, E. 37 Geo. 3. 1 20% 
\ & Pull. Rep. 30.]) Een os 185 
And if the parliament omits or refuſes ſuch judgment, B. R. can. 
not afterwards give it, for by the firſt judgment the- court has ex- 
ecuted its authority. R. 4 Mod. 127. Ca. Parl. 57g 1 Sal. 403. 
So, if judgment in C. B. for the defendant in treſpMs is reverſed in 
B. R. this eourt ſhall give judgment for the plaintiff. 2 Cre. 206, 


R. 1 Sal. 262. 401. | 2 2 


So, if judgment in C. B. that the writ abate is reverſed in B. R. 


this court ſhall give the ſame judgment as C. B. ought to have given, 


2 Sand. 256. 2 Hf. 23. 4 Inft. 72. R. 1 H. 7. 12.3. 
So, if a judgment in Wales is reverſed there. 2 Sand. 257, 


1 Fent. 61. 


| [So, when a record is removed into B. R. from a county palatine by | 


writ of error, and that writ is non profſed, the court of B. R. will 

award execution into any county in the kingdom, which could not 

have been iſſued in the court below beyond the limits of the county 

palatine. Cooperthaaite v. Owen, B. R. E 30 Geo. 3. 3 T. R. 653.) 
So, if the Jaſt judgment in account in an inferior court is reverſcd 

ö 2 1 a capias ad computandum ſhall be ſued out of B. R. R. Cre. 
J. 806. 1 . | | 

So, if judgment in Ireland in ejectment for the defendant is reverſed 
in B. R. they ſhall give judgment for the plaintiff. Cro. Car. 511, 
Vide Ireland (G). | 

So, if a judgment in the hingt is reverſed in ertor before com- 
miſſioners aſſigned. X. 2 Sand. 256. . 

Or, judgment in an inferior court is reverſed in error in B. R. R. 
Sho. 400. . | - : 

[If there is judgment againſt two tenants (A. and B.) in dower, 
ſor dower, and for damages and coſts, and they two bring error, and 
A. dies, and his heir and B. bring new writ IF error, and jgflement 
is affirmed; execution for damages and coſts muſt be : ord aint 
both plaintiffs in error; and there muſt be a writ of inquiry to com- 
pute damages from the judgment to the aflirmance : and if otherwiſe, 
on error brought here on judgment in errot in Ireland, B. R. vil 
affirm as to the dower, and reverſe as to the damages, and command 
B. R. in Ireland to award writ of inquiry, and to do as by law, G. 
Kent v. Kent, P. 7 G. 2. Str. 971. JB. R. H. 50. 

But if judgment in B. R. is reverſed in the Exchequer-chamber, the 
record ſhalt be remanded by the f,. 27 El. for the Exchequer has no 
authority but to affirm. or reverſe the judgment of B. R. Cont. if 
it is upon a fpecial verdict. 1 Sal. 303. | 3 | 
And therefore, if there is judgment in treſpaſs, upon a demurre?, 
for the defendant in B. R. which is reverſed in the Excheguer-chamber, 
the record ſhall be remanded, and B. R. ſhall award a writ of inquii], 
and ſhall give final judgment thereon, R. 2 Civ. 206. Til. 26. 4 Mov: 
125. Sal. 43. 5 ä TY 
So, the record ſhall be remanded where the plaintiff in error is non- 
ſuited or diſcontinues. 2 And. 123. waa So, 
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80, If judgment in C. B. for the plaintiff is reverſed in . R. in 
error by the defendant, there ſhall be judgment for the reverſal only. 


Oy 
„4ͤ%ß*e t  * Py — 


b N. 1 16. e Pi | | 
: [If a judgment in C. P. for the plaintiff is reverſed in B. R. in error | 
. by the defendant, and a venire facias de nous is awarded, the venire muſt N 
be returnable in B. R. Bent v. Baker, B. R. H. 29 Geo. 3. 3 T. R. 27. ] | 
2 If judgment is reverſed for error, the whole ſhall be reverſed : and | 
3 therefore where the declaration is upon ſeveral counts and judgment 
for the plaintiff, it cannot be reverſed for part, if there is error only 
1 in one count, and ſtand for the reſidue. R. 1 Sal. 24. R. Carth. 
5. it ſhall not be reverſed quoad one defendant and remain againſt 
3 the others who are charged with him: as, if there are three defend- 
a ants, and one is an infant, it ſhall not be reverſed quoad the infant 
only. K. Sti. 121. 125. Al. 74. 85 7 $944 
„ So, if one is dead. 1 Rol. 775. l. 12 5 ; 
So, if it is reverſed for a fault in one particular of the writ, it ſhall 
0 | be reverſed for the whole. R. 1 Rol. 2. 1 Rel. 775. l. 5. Cro. Car. 
| I. | 4 | 4 For. | 5 
. 1 a judgment given upon tlie common law as to part, and upon a 
ty a ſtatute as to other part, may be reverſed for ſo much as was founded 
1 upon the ſtatute, if it is erroneous, and ſhall ſtand for the reſidue: 
8 1 Sa. 24. | * 4:1 | 6-2 
ve [So, when the parts of a judgment are ſeparated ; it may be affirmed 
as to part, and reverſed as to the reſt. Lill. Ent. 233. Str. 189. 808. 
ed 4 D 2042 3.7; Xo: 43$5];; 55 5 15 1 . | | 
I, But on a writ of error where one count appears bad, and the verdict 
is entred generally on all the counts, the court muſt reverſe. the 
Ne judgment in toto, ſince they cannot ſee on which of the counts the 
damages were given. But this is not applicable to the caſe where the 
R, damages are aſſeſſed ſeverally on the ſeparate counts. By Buller J. 
| Hancock v. Haywood, B. R. M. 30 Geo. 3. 3 T. R. 435] 
er, So, judgment in an information qui tam, & c. may be reverſed as 
nd to the informer, and ſtand for the king. R. Mo. 565. = 
nt [If judgment for common informer gives damages for detention 
ul and coſts de increment. the judgment for the penalty may be affirmed, 
M- and for the damages and coſts reverſed. Frederick v. Lookup, H. 7 G. 3. 
ſe, 4 B. M. 2018. Cuming v. Sibley, M. 10 G. 3. 4 B. M. 2489.) 
pil o, a fine may be reverſed for part, and ſtand for the reſidue, R. 
and Cro. El. 469, R. Jon. 3. R. Skin. 343. i 4 T4 
Sc, So, a fine of land of ancient demeſue, and other land, if it is reverſed ' 
for the land of ancient demeſne in a writ of deceit, ſhall ſtand for the 
the reſidue. R. 1 Ro. 775. . 45. Vide Ancient Demeſne, (E 2.) 
oy So, where there are diſtinct judgments, one may be reverſed and 
. i not the other; as, a judgment guod computer, and afterwards a final 


judgment; if this is reverſed, the judgment quod compute? ſhall ſtand. 
I Rl. 776. J. 40. | 1 | 
So, if error is brought upon the principal judgment, and alſo upon 
the judgment in ſcire faciar, and the laſt judgment is reverſed, the 
firſt ſhall ſtand, 1 Rev. 576. J. 45. es 
If ſeveral damages are given, it ſhall be reverſed for one count, 
aud ſtand for another and coſts. R. 2 Cro. 343: 5 
2 | „ It 
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Tf judgment i is reverſed in error, the party ſhall be reſtored to all 
he has loſt. 

And a writ of reſtitution ſhall be awarded to inquire what profits 
the plaintiff, who recovered, has taken colore judicii prædict. and for the = 


damages found by ſuch es TIA the defendant thall have execution, 


R. 2 Cro, 698. 

And it is ſufficient to fay all profits taken colore 2 without ſay. 
ing finge/execution; for the plaintiff might have entred and taken the 

its before execution ſued. R. 2 Cre.'698. 

And the writ of reſtitution ſhall not be avoided by bringing the 
value, for which the goods were ſold, into court, or paying it to 
the defendant, for perhaps they were ſold under the value. 4 Med. 
161. | 

But all-profits a tempore judicii will be bad. R. 2 Cre. 698. | 

So, where the money appears upon record to be levied — paid to 
the party, the defendant ſhall have reſtitution without a ſcire faciar. 
R. Sal. 588. 

But there ſhall be no writ of reſtitution againſt a ſrranger to the 
record, without a ſcire faciar. R. Spo. 261. 

As, if a judgment upon an indictment for barratry i is reverſed after 
che money levied and paid to the collector, a writ of reſtitution 
ſnall nat be awarded againſt the collector. K. Sal. 587. 

If the plaintiff after a recovery in ejectment i is diſſeiſed, or makes 
2 feoſſment, and then the judgment is reverſed, a writ of reſtitution 
Mall. not be awarded: againſt the diſſeiſor or feoffee. Sal. 587. 

If the money is levied by the ſheriff, and not paid to the plaintiff, 
a rit of reſtitution ſhall not be awarded againſt the ſheriff without 

a. ſcire faciar, Sal. 588. 

If infancy be aſhgned, whereof the court doubts, a Sigel iſſue 
mall go; and if found for plaintiff in error, judgment will be re. 
verſed on return of the pgſtea, on motion, without I in the 
paper. Ogburn v. Berrington, M. 5 G. Str. 127.) 

[lf plaintiff in error aſſigns infancy in defendant, and appearance 
by attorney, takes out ire facias ad audiend. and on ſcire fea re- 
turned, enters the default; on producing the record, judgment ſhall 
be reverſed, without making i it a concilium, or putting it in the paper. 
Walmſley v. Reſon, T. 17 G. 2. Str. 1210. 

[The judgment on demurrer for duplicity of errors aſſigned, ſhall 
be an entry, quod affirmetur. Feffrey v. Wood, T. 7 G. Str. 339. 

[If the ſtatute of limitations is pleaded, the judgment ſhall be, that 
the plaintiffs be barred; although defendant had prayed that judgment 
be affirmed ; for the court is not bound by tht prayer of an improper 
NN Street v. Hopkinſon, M. i K. 2. Str. 105 5. B. R. H. 

45. 
? [If error is not brought i in the ſame court, they cannot award 3 
venire facias de novo. 1bid.) 

[If error is brought againſt the judgment againſt teſtator, and 
award of execution againſt executors, the firſt may be affirmed, an 
the other reverſed. Bid. | 

Uf writ of error is quaſhed, the court gives leave to defendant in 
error to take out execution. Crow v. Murdect, M. 12 G. 2+ Aud, 
287.J | | | 


* 


3 1 = 


"Þ 3.C) Proceeding in Eſcheat. 


P N eſcheat the plaintiff muſt count, that the land was held ſe” biin,e 
his anceſtor, and the tenant died without heir. Roſe. Ent. Eſcheat, 
pl. 1, 2. Vide Eſcheat. | | 

That the tenant was outlawed, or r hanged. for felony. Rap. 
Eſcheat, pl. 6. F. N. B. 144. F. 

And the writ ſhall ſay /# 1 ene per alem. tho' the tenant died after 
judgment beſore execution. V. N. B. 144. H. | 


* 


Pleas.) In bar the tenant may traverſe the tenure. Ox 11. 4. 
Raft. Eſcheat, pl. 2. 

Or, plead 255 the land deſcended to dia or another. Kaſt. 
Eſcheat, pl. 3 

But fein of 2 alleged i in the count is not traverſable. 4 Ca. 
11. 0. | 


(3D) Proceeding i in | Falſe Judgment. 


A Writ of falſe judgment lies where an erroneous judgment is 
| given in any court, not of record, in which the ſuitors are judges. 
F. N. B. 18. a. 
Falſe judgment lies for 01808 i in a cuſtomary claim, tho it is not 
claimed by the common law. R. Mo. 8 
Upon a judgment in a court of record, there ſhall not be a writ of 
falſe judgment, but a writ of error. 7 ide ante, (3 B 1. Sc.) b 
If there are no ſuitors, by whom the plaint may be certified, there 
ſhall not be falſe judgment as, in a copyhold court, in which, upon 
an erroneous N the copyholder muſt ſue to his lord by 
petition. F. N. B. 18. H. | 
A writ of falſe judgment upon a judgment in the ſheriff*s court, 
is in the nature of a recordari. Tbid. A. B. 
Upon a judgment in another court, not of record, it is in the na- 
ture of an accedas ad curiam. bid. D. 
And it may be ſued by any one againſt whom falſe enn s 
given, his heir, executor, or adminiſtrator. 
Or, by tenant there by reſceit. F. N. B. 19. G. H. 
Or, by any one who has damage, tho' the other defendants do not 
Join, as they ought to do inerror. R. Mo. 854. 
1 againſt the party to the judgment and the tertenant. F. N. B. be 
, ; | 
Or, againſt the fertenant only, without naming him who was party 
to the judgment. id. J. 
When the whole record is certified, and not before, the plaintiff 
ſhall aſſign his errors. F. N. B. 18. J. 
— nd ſhall have a ſcire facias ad audiendum e as in error. Bid. 


Or, if the defendant has day by the roll, che plaintiff may aſſign 
errors without a ſire faciar againſt him. bid. F. 

If the defendant makes default after appearance, a grand cape, & 
ſhall iſſue againſt him. F. N. B. 19. B. 

And if he cantiot ſave his defauk, or makes a ſecond nn te 
juigment ſhall be reverſed, Jbid. bo” 
4723 | If 


— 
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If a writ of falſe judgment abates, or the plaintiff is nonſuited, 
the defendant ſhall have a ſcire facias quare execution. non. F. N. B. 
; 18, F. . G. ; * | 


The writ of falſe judgment ought to be ſerved in court. 6H. 


7. 16. a. | : | 
And if the lord refuſes to hold his court, a diſtringas tenere curiam 
goes againſt him. Hid. 18 Do. 

6g writ, eius ſerved, ſhall be a. ſaperſedtat to all proceeding there. 
6 H. 7. 15. 6. | 2 „ | 


(3 E) Froceeding in F or medon, | 
(3 E 1.) Proceſs, FFD 


Ormedon lies in diſcender, remainder, or reverter. | 
© When it lies or not, and the nature of the writ, vide F. N. B. 
v1, L. 8 p 5 4 | oy OR 
he proceſs in formedon is ſummons, grand and petit cape; as, j 
dower. (Vid Com. Att. 217. Edit. 1695.) Vide 15 (3 1 1. 22 

At the return of the ſummons the tenant or his attorney may caſt 
an eſſoin, which ſhall be adjourned to the 15th day after. 2 

And every defendant may caſt a ſeveral effoin, for the f. W. 1. 43. 
does not extend to an eſſoin before appearance. R. Hob. 8. 5 
ante, (2 VI.) | pg | 

If the tenant does not appear at the return of the ſummons, or 
day to which the e ſſoin is adjourned, a grand cape iſſues. 

And by the /. 32 H. 8. 21. and 16 Car. 6. it ſeems that the grand 
cape and fummons reſpectiyely have return upon the gth return after 
the zefte incluſive. | 5 EY 

At the return of the grand cape the tenant may fave his default by 


waging his law of nn ſummons, gc. Vide ante, (2 Y 1.) 
| (3 E 2.) Count, 


(3 E 2.) In ſormedon in diſcender.] If the tenant appears upon the 


ſummons, or a day is given by eſſoin, or if he appears at the return of 
the grand cape, and the demandant, upon waging his law of non ſum: 
mons, releaſes the defaylt, then the demapdant ſhall count. 

[The demandant claimed under a deviſe, to which was annexed 
in the will a condition to pay a ſum of money: the count ſet forth 
only the deviſe, omitting the condition, and held to be no objection. 
Brice v. Smith, C. P. E. 10 Geo. 2. Willes, Rep. 1.) 

In a fermedon in diſceuder, if huſband and wite were both ſeiſed in 
tail, the iſſue muſt demand as heir to both; if one was in tt il, the 
other for life; he muſt make himſelf heir to him in tail only. Reg. 
239. 4. „ * | 

Ine demandant muſt make himſelf heir to him who was laſt ſeiſed 
by force of the enfail. 8 Co. 88. 5. Dy. 216. 4. F. N. B. 212, 
F. 216. C. Reg. 238. 6. CCC | 

And muſt mention eyety one in his pedigree, who was ſeiſed, or 
had a right deſcended to him by force of the entail,, 8 Co, 88. b. 
F. N. N 11, | OO PT VF AE | 
And every une who was ſeiſcd by force of the entail ought to be 


named ſon and heir, or brother and heir, &c, Ibid, 


— 


But 


4 
il 


PLEADE R. Jar. 


- But. if « an heir, who ſupyived his anceſtor, died before he was 
actually ſeiſed, it is ſufficient to name him ſon, without ſaying beir. | 
8 Co. 88. J. F. N. B. 212. F. 

Vet if he is named ſon and alſo heir, it does not preſudiee. 8 Co. 

88. 3. but is a ſafer way. F. N. B. 212. F. | 
S3o, the demandant muſt ſhew him who was laſt ſeiſed to be heir 


to the donee. 8 Co. 88. 6. 
And it is not ſufficient that he is named fin, if "a 15 not allo heir. . 


id. 
80, if the demandant claims as eouſin and heir, he muſt ſhew how 


_ couſin. ENS GE: 
n a formedon by huſband and wife, the deſcent muſt be alleged to 


the wife only. Hob. 1. Vide ſupra. © 

But if a ſon dies in the life-time of his anceſtor, he need not be 
named in the pedigree. F. N. B. 212. F. 8 Co. 88. b. Cre. Car. 

* if a ſon ſurvives, * is ſeiſed and dies without iſſue, his bro- 

ther need not ſhew that he died without iſſue, but it is ſullicient to 
name himſelf ſon and heir. F. N. B. 216. C. Reg. 238, 9. 

So, it is ſufficient, if it is not ſaid by expreſs words that the' an» 


ceſtor is dead; for /on and heir ſuppoſes it. Reg. 243. 4. 


(3 E 3) In remainder or reverter.) In formedon in remainder the 
demandant ought to mention all mgſue remainders. 8 Co. 88. a. 
A formgdon in remainder mult ſay that the prior donee died without 


iſſue. Reg. 239. « 
So, in formedon in reverter, as heir, he muſt mention his pedigree 


from the donor. 8 Co. 88. a. 
And in formedon in reverter, he muſt allege the e/plees in the donor, 


and in the donee. F. N. B. 220. C. 

If the tenant in tail diſcontinued, the formedon ſhall fag, remanſit 
Jus, if not quod tenementa remanſerunt. 8 Co. 86. a. 

But if the remainder is executed, the demandant ſhall have a 
formedon in diſcender, without mentioning the precedent remainders. 
8 Co. 88. a. Reg. 243: b, 244. 4. 

So, in formedon in remainder, or reverter, the demandant need not 
name the iſſues of the donee; but it is ſufficient to ſay, 40 quod the 
donee died without iſſue, Dy. 216. 4. 8 Co. 88. a. 

And in formedon in remainder or reverter by huſband and wife, the 


rererter _—_ be alleged to the wife only, or to both, og 4 1. 


(83 EA.) Pleas, 


After count the tenant may imparl. 

And aſter imparlance (at leaſt after a f cial jmparlance) may de- 
mand a view. Tut. 857. Vide ante, (2X 3.) 

[The tenant may demand a view either before or after the de- 
— has counted. Davis v. Lees, C. P. T. 16 Geo. 2. Wilkes 
344 | 
[But he is not entitled to a view where it is clear chat he knows 
what lands are demanded. _ Bid. 

(lt is no bar to a view to counterplead that the tenant is in actual 

6 Bow, 2 2 4 | | poſfeſſion | 
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{Gn of the lands demanded, wi aiding &« and af no _ 
2nds in the ſame vill,” Sc. Willes, 3 441 | 
And after view may caſt an 19g ride ante, (2 Y 3.) 

At the day given by eſſoign the demandant counts 54. nouo, and * 
tenant may imparl. 
- At the day by imparlance the tenant muſt plead e or r vouch. 
He may plead in abatement, as in other real actions. Vide Abate, 
ment. 
He may plead in bar the general iſſue, ne denas par, Lut, 851.6. 
Or, a ſpecial plea ; as, a common recovery. Noy, . 


Gift after diſſeifin, and a recovery by the diſſeiſes ſubſequent to the a 
An exchange by the anceſtor of the demandant with the anceſtor of the 


7& 


Fenant for theſe lands, and that the demandant has the land given in exe 


change. (Vide Co. Lit. 384.6.) 
An gſtate prior to the gift, and after the gift a remitter to the prior 
1 


Os 
| * That the donor aas is ſeiſed after the gift, and made an ghate to the te. 
Fant, &c. in fee. 
Warranty by way of rebutter, (Vide Ce. Lit. 384.6. 385. «) 
1 So, in formeden in diſcender, a fine with int., (Vide Co, 
Lis. 352.) 
Or, a froffrent with warranty and ofſets. (Vide Co, Lit. 3 743 3755 
384-6.) 
So, in ormeden in remainder or reverter, a collateral warranty, 
(Vide Co. Lit. 372.) 
Or, a fine and non-claim for froe years after title accrued, "(Vide ths... 
Lit. 372. b.) 
Or, a „ine with warranty, which de ſcended wpon the demandant. Lut, 
852. . 
If the formedon i is of a moiety, tho' it ſhews the uſes of the other 


moiety, the defendant need not plead but to the Were demanded, | 


Sav. 86. 
(3 E 5: ) Voucher,” 


II the tenant vouches, a ſummons ad ROW Boy 4 iſſues againſt 
the vouchee, returnable at the ninth return after. (Vide Com. At. 
217. Edit. 1695.) 

And if aebi is returned, an alias, . and then 2 fequat. fub 
fro periculo, and at the return of the Sequat, the vouchee may be el. 

oignedt. 
ks Then the demandant counts againſt the vouchee, who may 3 
lead, and vouch over, Oe. rer 


(3 F) Proceeding i in Partition. 


(3 F 1.) The Proceſs. 


W HEN partition lies, between whom and how 1 it ſhall be made, 
vide Parcenen, (C 1 Oc.) 
The proceſs in partition is fammone,” attachment; and diſtreſs in · 


finite, N N. B. 62. AH. 1 n. 15656. 
At the return of the {qmmogs each e N . cat an eſſoign · 
4 Brownt. ee CAS eee G7 wv 


oy - _ % 


Or, 


"OR? We 6 5 "a 
- 
2 


e 


Or, if he does not, then at the return of the pone. Com. Att. 168, 
If the defendant does not appear upon the pore, a diſtringas ſhall 
iſſue, upon which he ſhall be amerced to fire pounds, which ſhall be 
doubled toties quoties. Comp. Att. 168. | - 

If one defendant caſts an effoign, the other may have another eſ- 
ſoign 3 for the ff. V. 1. 43. does not extend to an action for diviſion 
of land. R. Hob. 8. 1 5 wal + 
A writ of partition muſt be againſt the tenant of the freehold, 
Co. Lit. 167. a. Vide Parcener, (C 6.) . 1 

But it is ſufficient that the writ is general, tho" it is by jointe 
tenants or tenants in common. A. Cro. El. 743. 759. 


„„ Declaration. VE 
When the defendant appears, the plaintiff declares againſt him. 
[By /,. 8 & 9 V. 3. c. 31. / 1. after proceſs of pone or attachment 
returned on a writ of partition, aſſidavit being made by any credible 


perſon of due notice given of the ſaid writ of partition to the te- 
nant, c. and a copy thereof left with the occupier, Cc. at leaſt 


if the tenant, c. do not, within fifteen days after the return of 
ſuch writ of pone, &c. cauſe an appearance to be entred in the court 


court may proceed to examine the demandant's title and quantity of 
his part to purpart, and award a writ of partition accordingly. Vide 
2 Bl. 1134. 6 8 
Declaration by one parcener or joint-tenant againſt the others, 
mult ſhew how they are parceners or joint-tenants. . Cro. El. 64. 
Vide ante, (C 34.) N 

But not where they are tenants in common; for they claim by ſe- 
veral titles, and one is not conuſant with the other's title. R. Cre. 
El. 64. , | | . 
- So, if they are parceners, Cc. a declaration which ſhews that it 
was the inheritance of the common anceſtor in tail, is ſufficient, 
without ſaying how the eſtate-tail commenced. R. Dy. 79. b. 

But, if the declaration ſays that the plaintiff and defendant were 
ſeiſed in fee, where it is found that the defendant has only in tail, 
the writ abates. R. Cro. El. 760. 1 | 


* 


673.) Plea. e e 
To the declaration the defendant may plead non tenent inſimul. 
But by the ,. 8 9 . 3. 31. plea in abatement ſhall not be ad- 
mitted in partition. a 
And a writ of partition ſhall not abate by the death of defendant. 
So, the defendant cannot plead another writ of partition depend- 
ing brought by him againſt the plaintiff. R. 1 Brownl. 158. 
Nor, non demiſit; for this amounts to non tenent inſimul. R. 1 Brownl. 
1 157. 5 . 
(3 F 4.) Judgment. 


| After confeſſion of the action ar ifſue tried for the plaintiff there 
ſhall be judgment gd partitia fee, Co. Lit. 167.6 . 


4a 
Ne 


And 


forty days before the day of the return of the ſaid pone or attachment, 


where the proceſs is returnable, then in default of appearance, the _ 
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And thergon a writ ſhall iſſue to the ſheriff to make partition, 6, 


Let. 167. 35. EST | © 4 
Upon this writ the ſheriff ought to attend with the jury in perſon, 

Lit. fec. 248. ; 1 1 e 
But now, by the ,. 8 9 W. 3. 31. if the ſheriff is ſick, &c. the 

under- ſheriſf with two juſtices of the peace may make partition: 


And they are obliged to attend, on pain of 3 J. and ſhall hare 


ſees, c. DR pe 5 
The ſheriff, after notice to the parties, in their preſence, . intereſſ 


valuerint, muſt by the oath of the jury divide the tenements into 


- equal parts, with regard to the value, and deliver one part to each 
parcener in ſeveralty. Co. Lit. 167. b. 1 

So, he who officiates as under-ſheriff with two juſtices, ſhall do 
under the %. 8 9 V. 3. K. per C. B. MH. 6 Geo. | DN 

And if the manor to be divided lies intermixed with other lands, 

fo that the jury do not know the limits, quantity, &c. of the tene- 
ments to be divided, and the owner of the intermixt lands will not 
ſhew the certainty of his Jand, yet the jury ought to make partition 
as well as they can. Dy. 266. a. | | 

After partition made, it muſt be returned to the court, under the 
ſeals of the ſheriff and twelve jurors. Lit, fec. 249. Oo 

Aſter return of the partition by the ſheriff, there ſhall be final 
judgment quod partitio prædicta flabilis imperperuum teneat. Co. Lit 
168. a. [2 Bl. 1159.) | | 

So, by the f. 8 9 I. 3. 31. if no tenant enters his appearance 
within * Pugas days after the return of the attachment, upon affidavit 
of notice to the tenant, and copy thereof left with the tenant of the 
land 40 days before the return, (if he be not demandant,) the 

aintiff may declare, and the court examine his title, &c. and give 
judgment b 
ſeveralty: 


And after ſuch writ executed upon eight days? notice to the tenant 


of the land, and returned, judgment final ſhall be given, which ſhall 
conclude all perſons after notice, tho' not named in the proceeding 
and tho! the title of the tenant be not truly ſet forth. 


Provided if pd within a year after judgment, or if infant, covert, 


non/ane, or out of the realm, within a year after inability removed, 
by motion ſhew a probable bar, or that the plaintiff had not title to 


ſo much, the court may admit him to plead, &c. or, if he ſhews an 


incquality of partition, the court may award a new partition. 


13G) Proceed ing in Perambulatione facienda. 


A Writ de perambulatione facienda lies, when two lords are it 
doubt of the limits of their lordſhips, villa, &c. and by conſent 
appear in Chancery, and agree that a perambulation be made between 
them; their conſent ſhall be inrolled in Chancery, and thereupon 3 
Vvrit de perambulatiane-facienda ſhall be directed to the ſheriff to make 
3 > une. aſumpt. ſecum 12 militibus, &c. per met. & deviſ., &c. 
F. N. B. 133. D. 134. C. | | | : 


Or, the king may grant a commiſſion to others than the ſheriff to 


make perambulation. F. N. B. 134. A. 


And 1 the parties cannot appear in perſon 2 Chae a didimui 
| F "OF ns 85 foigſlalen 


y default with a writ of partition to ſet out his part in 


h 
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poteſlatem may iſſue to take their conſent, which ſhall be certified, and 
thereupon a commiſſion or writ ſhall be awarded. F. N. B. 134. C. 
So, it may be awarded to make perambulation of two or three 
counties. Bid. B. 5 | | | : 
So, to make perambulation of a foreſt. Vide Chaſe, (& 1.) 
The return upon ſuch writ or commiſſion ought to aſcertain the = 
diviſion by metes and bounds. e Lo lens 

And perambulation made binds all parties to it and their heirs, if 
the parties have a fee. F. N. H. 134. 4. 1 oO _ 

But perambulation by conſent of the tenant for life does not bind 
him in reverſion. Bid. B. ©” | 
Proceeding in pore, vide poſt. (3 K 6.) 


(3 H) Proceeding in Prohibition. 


| P Rohibirion is an action founded upon an attachment for a con- 
tempt, where the defendant proceeds after a writ of prohibition 
ſerved upon him. | | | 
| [Leave to declare in prohibition only granted when the court in- 
clines to prohibit; not when it inclines to the contrary. 1 Bl. 81.] 
[f on ſhewing cauſe the rule is made abſolute, and plaintiff di- 
rected to declare, yet defendant may refuſe to accept it, and pp . 
to ſtay proceedings, and ſubmit; and the court will ſtay proceed- 
ings thereupon, without coſts. Gegge v. Jones, H. 14 G. 2. Str. 
„ | 18,8 | . | 
And the plaintiff muſt ſue qui tam, &c. becauſe a contempt to the 

king is ſuppoſed. 12 Co. 61. Vide Prohibition (I). 
If ſeveral writs of prohibition are ſued againſt divers perſons in 
the fs ſuit, he mult declare againſt them ſeverally. F. N. B. 
40. . ID 
© So, if the ſame writ is ſerved in ſeveral counties, and they proceed 
ſeverally. Bid. „„ | | 
So, ſeveral cannot join in prohibition where the complaint is ſe» 
veral. R. Cro. Car. 162. 8 1 
So, the plaintiff muſt allege a venue, where the prohibition was 
ferved, and the proceeding in contempt was, otherwiſe it will be 
error, tho' there was judgment upon a writ of inquiry and damages 
found. R. 1 Vent. 348. 350. Raym. 387. 2 Jon. 128. | 

[In prohibition, the contempt is but form, and the jury need not 
give any verdict about it. Statford v. Neale, M. 8 G. Str. 482.) 
[If the iſſue lies on plaintiff, who does not appear at trial, he 
muſt be called and nonſuited; and if defendant puts in his record, 

enters into his proof as a verdict and judgment, it is irregular, and 
ſhall be ſet aſide. Gardner v. Davis, . 24 G. 2. 1 Viſſ. Zoo.] 

[If a modus be got proved as laid by the plaintiff in a ſuit in pro- 
hibition, there muſt be a verdict for the defendant ; but if any modus 
be found, tho? different from that laid, that is a ground for the court 
| to refuſe a conſultation. Brock v. Richardſon, B. R. M. 27 Geo. 3. 
7. R. 425. e , 3.2." 
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3 1 Proceedin g in Quare Inpedit, 


(3 I: ) The Proceſs. 


| ALL writs of advowſon of a church, viz. right of n 
* guare impedit, and aſſiſe of darrein e, by a common 
perſon, ſhall be in C. B. Reg. 29, 30. 


But a guare impedit by the king may be in B. R. « or C. B. E. N. B. 


32. E. 


The proceſs i in quare impedit is ſummons, attachment and diſtreſs, 


3 Brownl. 158. 2 Inſt. 126. 

And by the common law it was diſtreſs infinite. 2 nf. 124. 

But now, by the ff. 52 H. 3 12. Marl. if the defendant does not 
appear, nor caſt an eſſoign on be firſt diſtreſs, or before, there” ſhall 
be judgment for the plaintiff, and a writ to the biſhop. 2 Inft. 124, 
Dy. 353. b. 1 Brownl. 158. 2 H. 4. 1. b. 


Tho' upon the ſummons or pone the defendant was not ſuramoned, | 


but aibi/ returned. 1 Brownl. 158. 2 Inft. 124. 

By the Hat. Marl. the ſheriff ought to make ſummons by good 
ſummoners, and return their names upon the original. 1 Brownl. 
I58. 2h 
And if the ſheriff does not doit, d; ſeeit lies againſt him. 1 Brownl, 

158. Dy. 353. b. 

The ſammons ſhall be ſerved upon the defendant, or at the churck 
door. 1 Brownl. 158. 2 Mod. 265. 

And if he be not actually ſummoned, there ſhall not be judgment 
upon default at the diſtreſs. R. 1 Med. 248. 2 Med, 264. 


If there are two defendants, and one does not appear, Sc. upon 


| the firſt diſtreſs, the plaintiff ſhall have judgment and a writ to the 
biſhop, tho? the other defendant appears, and perhaps ſhall have 2 
writ to the biſhop alſo. 2 %. 124, 5. R. Bendl. pl. 136. 

And if all the defendants make default upon the diftrets, the plain- 


eiff ſhall have judgment * all; for all are ſuppoſed diſturbers. 


K. Ao. 81. 


But upon default aſter continuance, there ſuall be a diftringas in 


| ſtead of a petit cape. 2 H. 4. 1. b. 
Baut before a writ to the biſhop, the plaintiff 1 to make title, 
and there ſhall be proceſs to inquire of four points. R. Mo. 81. Vide 
#2. (31 11.) Shall make title. Bend. pl. 136. 207. 
At the return of the ſummons or pone, the defendant may have the 
common effoign. 2 If. 125. 1 Brownl. 159. Vide ante, (2 1 1.) 
Or, an eſſoign de malo lecti. Semb, 2 Inſt. 124. 

And if there are ſeveral defendants, one may be eſſoigned after 
another. 1 Brownl. 159. , 

But, the defendant ſhall not have an eſſoign de ſervitie regis, in 
tyerrd ſanct., or ultra mare. 2 Int. 125. 1 Brownl. 160. 

Nor, ſhall have protection, nor his age. 1 Broewnl. 160. 

So, by the /f. 12 Ed. 2. fl. 2. after default and re- ſummons the 
defendant ſhall not have an eſſoign. R. Cro. Car. 341. 

If the defendant caſts an eſſoign, the plaintiiF ought to adjourn 
it for fifteen days, otherwite | he ſhall be nonſuited. 1 Brownl. 159. 


Dat. 81, 2. 2 
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And at the day given by the adjournment the defendant need not 
appear, nor before the return of the diſtringas. 1 Browwnl. 159. 

By the common law, and now by the ff. Art. ſup. Chart. 15. in 
ſummonſes and attachments there ought to be 15 days excluſive 
at leaſt between the zee and return, in which time, at 20 miles per 
diem, any one may come from the extreme part of England. -2 Inſt. 
: By the f. Marl. 52 H. 3. 12. in darrein preſentment, or quare im- 
pedit, there ought to be only 15 or 21 days before the return. 

Or, a longer day may be given by conſent of parties. 2 Inf, 124. 

But ſuch couſent ought to appear upon record. Bid. | : 

The ſummons ought to be teſted the fame day it iflues, that there 
may be no-prejudice in reſpect of lapſe. Reg. 30. a. Bro. Qu. bp. 

151—— ; 7 ö | 5 N 
0 | (3 12.) Original. 5 ä 

An original in quare impedit may be ſued de erelgſia, which always 
imports tory or parſonage. F. N. B. 32. F. At 

So, it may be by common law, or at leaſt by the f. W. 2. 5. de | 
capellis, prebendis, vicariis, heſpital., priorat., abbat. et aliis domibus, qua, 
ſunt de advocationibus aliorum. 2 Inſt. 363. 2 Rol. 98. , 

And therefore of an archdeaconry. R. 1 Leo. 205, 1 And. 241, 

The writ ought to name the advowſon truly as it is, viz. eccigſa, 
vicar., &c. F. N. B. 32. H. 33. F. G. | h | 

Yet, if it be in the disjunctive, ad ecclefram five hoſpital. it is good. 
R. Gre. El. 11. | Tut | 11 
Let, the writ may be general and the count ſpecial; as, if a guare. 
impedit be brought by him who has only a moiety of the adyowſon, 
or the advowſon medietatis ecclgſiæ, the writ may be general, præſentars 
ad ecelgſiam, and the plaintiff ſhall count upon the ſpecial matter. 
F. N. B. 33. A. 5 Co. 102. b. 10 Co. 135. | 

So, if the plaintiff has only the nomination, collation, c. and not 
the right of preſentation, the writ ſhall ſay pre/entare, and the plain- 
tiff ſhall count ſpecially. F. N. B. 33. B. C. D. E. and if it be ne- 
minare, it abates. 1 Brownl. 159. „ ©! 

So, the writ may ſay generally, que ad noſtram ſpectat. donationem, 
and the count declare by what title. R. Gro. El. 241. R. 3 Lev. 
377. 1 Lu 227. | | 1 8 

But if there be a diſtinct patron and incumbent of one moiety or 
part of a church, and another patron and incumbent of the other 
moiety or part, the writ is good, if it is ſpecial preſentare ad medietat.,, 
Ke. eccligæ. R. 10 Co. 135. be py” | 


| 2 ad rector. medietat., or medietat. rector., is of the ſame import. 
In That county it ſhall be brought, vide Action, (N 1, Sc.) 
If it abates by death, it may be brought by journies accompte.. 
L Brownl. 158. | : 
So, ſummons and ſeverance lies, if one plaintiff will not ſue. Bid. 
So, the plaintiff may have ſeveral guare impedits againſt every de- 
fendant. Vide Abatement, (H 24.) ä 1 2 


(3 1 3.) Declaration in Quare Empedig = 
(31 3.) For and againſt whom.] If one defendant appears before 


718 P LEAB E R. ; | 
2 emer the plaintiff may declare againſt him mul rum, &c. 
1 Brownl. 159. | | | 
A guare impedit ſhall be brought by the king, in right of his crown, 
or upon a title by lapſe. [2 e f 
r, by a common perſon . 4 „ 
Several, who have the ſame title, may join. Mo. 184. 
A man who has the nomination, and another who has the preſenta: 
tion, may join, if a ſtranger preſents. ' Dy. 48. a. in marg: | 
Or, have ſeveral guare impedits, Mo. 49. Dal. 48. | 
An executor or adminiſtratgy may have a guare impedit upon an 
avoidance in the lifetime of the teſtator, Cc. R. Sab. 95. Lut. 1, 
Sav. 118.7 1 Leo. 205. 1 And. 2414. 4 | 
{But this is where the advowſon is preſentative ; for, where it is 
 donative, the turn goes to the heir and not to the executor, &c. 2 Wil, 
I50.] | „„ TOTS: 8 
If a grant of the next avoidance be to two, and one teleaſes to the 
other, the releaſee alone may have a yuare impedit, R. Mo. 467. 
IIf A. and B., coparceners of an advowſon, do not agree to preſent 
on a vacancy, 4. the eldeſt, (or her aſſigns,) may preſent to the firſt 
turn, and B., or her aſſigns, to the next. Barker v. Lomax, C. P. H. 
26 Geo. 2. Willes, 659. 2 H. BI. 412. S. C.) 5 
And if, when A. and B. do not agree, C. (a ſtranger) implead 4. 
only by quare impedit on a vacancy, and tecover, it is a bar to a guare 
impedit brought by B. againſt. C. for that turn, tho' not for the next 
turn. id.] | | 5 
[In pleading a right in coparceners to preſent to an advowſon by 
turns, it is good to ſtate that ſuch right aroſe, becauſe they did not 
je 6K to preſent. Thrale v. Barker, C. P. E. 30 Geo. 3. 1 H. Bl. 
"I guare impedit is uſually ſued againſt the patron who preſents, 
the incumbent who was preſented, and the biſhop. 1 Bron. 159. 
But the writ does not abate, if the biſhop is omitted; and there- 
fore it will be well to omit him, if the church is full. Hab. 320. 
Yet the biſhop, if he is omitted, may preſent by lapſe, except when 
a ne admittas is ſued by the plaintiff within ſix months. Reg. 31. 4. 
Co. Lit. 344. ö. Hob. 320. 15 
Sem. that the bifnop may preſent by lapſe tho' a ne admittas be de- 
livered within fix months; but he cannot admit the clerk of the party, 
or of any other preſented within fix months. F. N. B. 48. L. 
So, the writ may be againſt the patron alone, omitting the incum- 
bent ; but then the plaintiff ſhall not have a writ to the iſhop to re- 
e him, if he was admitted pendente lite. Co. Lit. 344. b. F. N. B. 
, So, in a writ of right of advowſon, the incumbent ſhall not be 
named. Hob. 319. 1 | | 
Nor, ſhall be removed, if the plaintiff recovers. Bid. Sav. 109- 
So, it may be againſt the incumbent alone, where the patron is not 
diſturbed, nor has prejudice by the ſuit ; as, in quare impedit upon an 
avoidance by ſimony of the incumbent. Semb. Lut. 1089. R. 3 Leu. 
16. 206, | | ; 
So, in quare impedit by him who has the nomination to a church in 
the preſentation of an abbot, which comes to the king, and he preſents 


_ clerk, without any nomination, the guare impedit ſhall be againſt the 
| 5 | incum- 


FW 8 
fncumbent alone; for the king cannot, be 2 diſturber. R. Dy. 1 
AS, a. Co | , ah bo ; ; f , 2 : 
Y 80. where the incumbent is collated by lapſe, or is the only diſ- 
turber. 1 Leo. 45. K. 2 Leo. 58. Sau. 1089. W : 
So, in every caſe, where the intereſt or eſtate of the patron is not 
deveſted by the judgment in the quare impedit. R. 7 Cs. 26. a. 8 

And it is fafeſt not to make more defendants than neceſſary. Hob. 
20. | EI Rr 1 
If the patron is not named a defendant, when he ought, if it be not 
pleaded in abatement it ſhall not be error. R. 2 Cro. 65 . 
So, where the king is patron, it ſhall be ſued againſt the preſentee 
only. Kel. 53. a. | $37 WES + 


(31 4.) Muft ſhew a title tn the advowſon.] The plaintiff in quare 
impedit muſt allege a title to the adyowſon in ſome one from whom 
he claims by deſcent» Hob. 102. 5 „ K 


For a preſentment, without a title to preſent, is not ſufficient. 


Pau. 57. | 


And, generally, he ought to allege a ſeiſin in fee. Vide ante, (E 19,. 


But, that he was ſeiſed generally, ſhall be intended in fee. 8 H. 5. 
; So, ſeiſin for life is ſufficient, Semb. 8 H. 5. 4. ö. 

Or, by purchaſe. | | | 

Or, by grant of the next avoidance. 8 H. 5. 4. J. Lut. 1. 

Or, by grant of an eſtate for life, for years, or other particular 
eſtate, Semb. 5 Co. 98. a. f | | : 

Or, he may allege a title to the advowſon in himſelf. Hob. 102. 


And a title to the advowſon, as well as preſentment, ought to be 


alleged in the caſe of the king, as well as of a common perſon. 
Vau. 57. 8 90 : | 

$5" the king ought to allege in what right he is feiſed. 1 Les. 227. 

If the plaintiff claims by a gift in tail, he muſt allege a title to the 
advowſon in the donor, and derive his title under the donee. Hut. 31. 

So, if the plaintiff claims a right to preſent againſt common right, 
he muſt ſhew the commencement of it : as, if he alleges preſentations 
by turns, he muſt ſhew how this commenced, by preſcription, com- 
polition, or otherwiſe. Dy. 299. 3 Leo. 163, 4. Eo 

Yet if A. was ſeiſed of a manor to which an advowſon, viz. to pre- 
- twice, belongs, c. it is ſufficient z for this ſhews a preſcription. 

Dy. 299. a. | | 

So; che plintif muſt ſhew whether the advowſon be appendant, or 
in groſs, Semb. Lut. 1. Vau. 7, 8. Nh 

But if the king intitles himſelf to a preſentation by a ſimoniacal 
contract, it is ſufficient to allege a preſentment by ſuch an one, cui de 
jure pertinuit, without ſhewing what title he had to the advowſon ; for 
the king is a ſtranger to it. Semb. Lut. 1093, | | 

So, if the plaintiff alleges that he was ſeiſed of the advowſon, ſcili- 
cet, to preſent every firſt turn, it will be good. R. Mo. 867. | 

So, the plaintiff muſt ſhew a title in himſelf before the avoidance ; * 
and therefore if the acceptance of a plurality, by which the church is 
void, be alleged at a day before the grant of me next avoidance, by 


which the plaintiff claims, it will be bad. R. after verdic for the 
Plaintiff, "Dy. 129. b. Bend. pl. 19. | te 
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If there are ſeveral plaintiffs, and they vary in title, the writ abated; 
EE ad eee orc on to. 

If tenants in common. make compoſition to preſent by turns, the 
plaintiff in his count muſt mention the compoſition before it is ex. 
ecuted. Dy. 29, a: | RE) 


' So, in every caſe where the plaintiff ſhews a right to preſent by 


turn, he ought regularly to ſhew how ſuch right commenced, by pre- 
ſcription, compoſition, or otherwiſe. Semb. Dy. 259. b. 299. 3. 
And it may commence between parceners, joint-tenants, and te. 
nants in common, by record, or by deed. R. 1 Sal. 43. | 
But after every tenant in common has preſented in his turn, the 
N e is executed, and it need not be ſhewn. Dy. 29. 4. 
1 Sal. 33. 7 . r 
So, a compoſition by parceners need not be ſnewn; for it may be 
without deed. Dy. 29. 4. 1 Sal. 44. Rs. | 
. So, where the plaintiff claims a turn to an adyowſon appendant, 
he need not ſnew the commencement of the preſentation by turns, 


whether it was by preſcription, compoſition, or otherwiſe ; for the 


appendancy imports a preſcription. Dy. 299. 
And the plaintiff may claim the entire advowſon when it is his 
turn. R. 1 Brownl. 165. a : | 
The crown has a. prerogative right to, preſent on the promotion 
of an incumbent to a biſhopric ; but where this happens in the caſe 


of a right in patrons to preſent by turns, it does not make a turn. 


3 Wii. 232+] ; . 7 = | 
[Where an act of parliament unites three churches, and gives the 

firſt preſentation to the patron of the church of which the living was 
of the higheſt value, without taking any notice of the others, and it 
appears on the face of the declaration that a certain order of preſent- 
ation has taken place under the act of parliament which has been ac- 
quieſced in, that is ſufficient ground for preſuming that the order ſet 
forth is the true order, according to the meaning of the act of patlia- 
ment. 3 Wif. 233.] N 

So, in quare impedit by a grantee of the next avoidance, he mult 
ſhew that it is the next avoidance.- Semb. Dy. 129. . 


(31 5.) Muft allege a preſentment.) The plaintiff in quare imped:! 
ought always to allege a preſentment by. himſelf, or by his ancellor, 
or ſome other under whom he claims. Yau. 17. 57. 

Tho! the advowſon be veſted in the patron by act of parliament. 
Semb. 3 Lev. 436. Cant. 21 Ed. 4. 3. 5. 

And, regularly, a preſentment ought to be alleged to have been by 
him who has the inheritance. 5 Co. 97. b. . SY 

And it may be alleged to have been by him from whom the plain- 


tiff purchaſed. 2 Inf. 356. . 


So, if a preſentment be alleged by a tenant for life, for years, or 


other particular tenant, it is ſufficient for him in reverſion. 5 Ce. 
8. a. 85 | | 6 2 
g 80, if the plaintiff ſhews a grant of the next avoidance, and alleges 
a preſentment by a grantee, it is ſufficient for him who claims under 
the grantor ;. for he preſented in right of the grantor. R. 5 Co. 97: 
Cro. EJ. 518. Mo. 456. Semb. Dy. 106. © 
So, in quare impedit a, purchaſer may allege a preſentment by the 
vendor. 2 Inft. 356. „„ : So, 


£ 
o 


| that the plaintiff alleges 


5 
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Yo, in quare impedit ” a tenant for life, or years, it is ſufficient 


* 


eiſin in the leſſor, the demiſe, and a preſent- 
ment by the leſſee himſelf, Dub. Hob. 285. R. 1 Les. 230. 

The plaintiff may allege preſentments by the grantor and the 
grantee of a particular eſtate, and it will not be double. 5 Co, 98. a, 
Cro. El. 518. 5 OS | 

If the plaintiff alleges a preſentment. without a precedent title, 
he muſt ſay that it was tempore paczs. 1 Mod. 230. 

But he need not, if a precedent title is alleged. Bid. 

If a preſentment be alleged by a common perſon, he muſt ſay that 
the clerk was thereon inſtituted and inducted. Bend. pl. 297. 

If by the king, or by him who entitles himſelf by the king, that he 
was inſiituted, is ſufficient.- Did. | LE WY 
The laſt prefentment regularly ſhall be mentioned, and therefore 


if the biſhop preſents by /ap/e, upon the next avoidance, the patron in 


quare impedit ſhall make mention of that. 3. Leo. 18. Dal. 75. 
But if there be an uſurpation upon the king, a grantee of the ngxt 
avoidance need not mention that, but only the laſt preſentation by the 


king. 3 Leo. 18. Hab. 140. R. Dal. 75. | 
[The crown as well as a ſubje& muſt allege a preſentation; and a 
ummendam retinere is not ſufficient. Rex v. Biſbop of Landaff, H. 


8 G. 2. Str. 1006.] | 
But the want of it is cured by verdict. Bid. 


(31 6.) And diſturbance.) The plaintiff in quare impedit ought to 

allege a diſturbance. - . | 
And if it be by an executor or adminiſtrator upon an avoidance in 

the life of the teſtator, a diſturbance in the life of the teſtator is ſuſh- 


cient. R. Sav. 95. Lut. 2. 


But he ſhall not ſay in retardatione executionis tęſtamenti. R. Sav. 


95. K. 1 Leo. 205, | 
| (3 17.) Pleas in Quare Impedit. 


(31 7.) In abatement. Miſnomer, &c.) To a declaration in guare 
impedit the defendants may imparl. : 
And afterwards may join in plea, or plead ſeverally. Bro. Au. Imp. 
157. 165. . | | | 
The Lfendents ſhall plead in abatement, or to the a ion. 
An ordinary cannot plead in abatement, or caſt an eſſoign, without 
making himſelf a diſturber. Hob. 200. | 
In.abatement the defendant may plead that the plaintiff or de- 
fendant is miſnamed, or has a falſe addition to his name. Bend. pl. 
109. c 55 e 
Variance between the count and writ. Sal. 559: 125 
That there are two churches, and neither without addition, Sc. 
or, that the church is miſnamed. Vide Abatement, (H 19. 23.) 
So, the incumbent may plead in abatement that ſuch an one is not 
named a defendant, when he ought to be. 7 Co. 25. 6. Heb. 316. 
Vide ante, (31 3.) | | | 
But the biſhop cannot plead: in abatement that the patron is not 
named, Hob. 317. 5 | 
So, he may plead another quare impedit depending for the ſame 
diſturbance, 1 Brownl. 163, Vide Abatement, (H 24.) 
Vor. V. | | 4 A 


mn . D E R. 
So, tho! it is for another diſturbance for the ſame avoidance. R, 
Hob. 137. 
Or, adds another defendant. R. Hob. 138. 


So, he may plead in abatement darrein preſentment. Vide r. 
ment, (H 26.) 


(31 8.) P lenarty.] So, he may + ating RR before the writ 
purchaſed, of the preſentment of the plaintiff himfelf. Th, D. J. 1 1. 


Cold bo fe 20 | 
Tho' he does not ſay that the plenarty was for fix nd Th. D. ( 
J. 11. c. 42. / 20. R. by common law; for by inſtituticn and induc. 
tion, or by inſtitution only, againſt a commongperſon, the church is 
full, and the plaintiff ſhall loſe his protemtative bac vice for ever. R. t! 
6 Gor 49. 4. 
So, he may plead plenarty for G x months before the purchaſe of the 70 
writ of the preſentment of the defendant himſelf. Th. D. J. 11, 
c. 42. 7. 22. di 
-Or, of the preſentment of a ſtranger. Co. Eut. 498. b. th 
By the common law, plenarty before the writ for any time was a 


good plea. 2 Lift. 360. 

But by the /. W. 2.5. it muſt be a plenarty for ix months. 

And it ought to be fix months before the firſt writ, if another writ 
be ſued by Journeys Accompts. Th. D.. J. 11. c. 42. / 8. 

But, generally, plenarty is no plea againſt the king. 2 oft. 3 36: 

Tho? he claims in right of his ward, Cc. and not in jure cori. 
2 Inſt. 361. R. 1 Leo. 226. 

Yet if the defendant alleges a right of advowſon in himſelf, he maj 
plead plenarty for ſix months againſt the king. Th. D. |. 11. c. 42. 
7 7. 17. Dub. /. 3. 

So, by the law, plenarty ſhall be a good plea againſt the queen. 
2 Inſt. 361. 

So, plenarty, upon a collation by a biſhop by wrong, is no -_ 
R? I And. 243. Sav. 118. 

So, tho” the biſhop collated after a lap Dub. 1 And. 243. 

If the defendant pleads plenarty, he muſt ſhew of whole preſent: 
ment. Th. D. J. 11. c. 42. / 2. 

And at what time. Bid. 

So, regularly, if the defendant pleads plenarty of the preſcntmen 
of an eccleſiaſtical perſon, he ought to thew the right of patronage i. 
him, Lid. ſ. 4, 

So, if he Mendy plenarty of the preſentment of himſelf by ſuch an 
one. K. 1 Brownl. 162. 

But a lay-patron may plead 'plenarty of his own preſentment 
without ſhewing a right to the . in him. Th. D. J. 1. 
c. 42. / 4. 

Plenarty ſhall not be intended, if it is not pleaded. Jen. 332. 


(3 19.) In bar.) In bar of quare zei, the biſhop, to ſhew le 
is not a diſturber, may plead that he claims ee but as ordinary 
Co. Ent. 498. d. Hob. 198. 38 Ed. 3. 2. Keil. 4 
' The ordinary muſt diſclaim or admit himleif a diſtuter Hi 

320. Vide ante, (3 17.) 
If he refuſes a clerk without cau ';, he is adiſturb: r. 1.6 235 


— 


-» 


| (If the biſhop' pleads that the king made A. dean of, Oc. whereby 

he became poſſeſſed of the church in queſtion, he muſt ſhew that the 
church is a member of the deanery. Rex v. Archbiſhop of Armagh, 
T. 3 G. 2. Str. 837.] > 25 

The clerk may plead that he claims nothing but as perſona impenſo- 
nat. ex preſentatione of ſuch an one. * 
againſt, him with a writ to the biſhop, but ceſet executio till the other 
pleas are determined. Yau. 6. Hob. 320. Keil. 43. a. Vide poſt. 
(31 12.) 8 | 


If a ceſſat executio is not entred, it is only form. K. 1 Rol. 363. 
the other pleas are determined. Bid. 


709. Vau. 58. | pe 
But, if the biſhop diſclaims, and the plaintiff: does not accept his 
diſclaimer, but will maintain him a diſturber, and it is found againſt 
the plaintiff, he ſhall not have a writ to remove a clerk collated pen- 
dente lite. Hob. 320. 355 


there ſhall be a writ to the biſhop with a ceſſut executis till the plea 
between the others is determined. 1 Brownl. 159. 3 

So, the plaintiff upon ſuch plea may have a writ to the biſhop, or 
by replication maintain the diſturbance in order to have damages 


So, the defendant may lead in bar a releaſe. 


verſe his reſignation. , 

If the incumbent pleads that he is, per/ona imperſonata, he ought to 
ſay of whoſe preſentation. Hob. 320. a 5 

a ag defendant may plead in bar a preſentation upon title, and 
traverle. 1 ; = ; 7 

But if the incumbent pleads a preſentation of ſuch an one, he can- 
not make title except to the ſame patron by whom he was preſented, 
Jen. 5. Hab. 321. 5 | 

And therefore, if he pleads himſelf to be per/ona imperſonata of 
the preſentment of ſuch an one, the plaintiff may reply that he was 
not preſented by him. R. Jon. 5. NE. 


or to ſhew by whom he was preſented, and then traverſe the preſent- 
ment alleged. Hab. 321. | RT | 

Yet the other way is ſufficient on a general demurrer. Heb. 321. 
So, by common law the incumbent or biſhop ſhall not plead to the 
right of patronage z for every one ought to plead apt matter, and he 
has nothing in the patronage. 7 Co. 26. a. Hob. 318. Jon. 8. 

Yet, by the /. 25 Ed. 3. 7. to avoid feint pleading in the patron, 
the archbiſhop, biſhop, Sc. and poſſeſſor, may counterplead the title 
ol the king. | | 


to the right of advowſon. 7 Co. 26. a. Hob. 319. 
So, an incumbent by collation. Hob. 319. | 
do, if he be inſtituted ; for by inſtitution the church is full againſt 
| 5 | 3 A 2 © com- 
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Upon ſuch plea by the biſhop, the plaintiff may have judgment 


And if there be not a ceſſat executio, it is error, if execution be before 


So, every other defendant may plead quod non impedivit. Win. Ent. 


If one defendant pleads non impedivit, and it is found againſt him, 


Vau. 58. ; 255 


So, the defendant may plead that he is parſon imparſoner, and tra- 


But it will be more formal to ſay that he is not perſona imperſonata, | 


And therefore every incumbent inſtituted and inducted may plead 


a — — 
- _ w , 


- — — a ᷣl!— — 
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à common perſon; and the ft. 25 Ed. 3. 7. by equity extends to com- 


mall alſo make title to himſelf. Hob. 3 19. Vide infra. 


ſentment, without ſaying that he preſented to it as appendant, 10 


— 


* 


mon perſons. 7 Co. 26. a. Dy. 1. ö. in marg. 
Otherwiſe, if he was only preſented. R. Dy. 1. b. 
Or, in the caſe of the king, was only inſtituted. Ht. 319. 
Or, if after inſtitution he reſigns,” or is created a bithop, pending 
the writ. Dy. 1. b. in marg. Flab. 519. | ; 
But the incumbent ſhall not only counterplead the king's title, but 


And muſt ſhew himſelf poſſeſſor. K. Dy. 293. a. fe 
So, by the /. 25 Ed. 3. 55 an archbiſhop, or biſhop, who collates 


by lapſe, mi? 3 title to the patronage in a quare impedit brought by 1 
the king. Hiob. 318. BE OY REST vo” 
So, in a quare impedit by a common perſon, who is not the rightful a 
patron, where the biſhop preſents by /apſe. Hob. 319. 
But an ordinary, who has not collated by /ap/e, cannot plead to the 8 
right, ſince the /t. 25 Ed. 3. any more than by the common law, Lid. 
on. 5. | 4 pr 
3 impedit the defendant is actor, and may have a writ to the AY 
' biſhop, if judgment be for him, as well as the plaintiff,” Jau. 7. m 
And when the defendant is actor, and requires a writ to the biſhop, L 
he muſt make a title in himſelf, as well as the plaintiff. Bid. | | 
And therefore he muſt allege a title to the advowſon. Pau. 8. fer 
Vide ante, (3 J 4.) 1 8 8 Oe, Kin 
A preſentation in himſelf, or another under whom he claims. an 
Jau. 7. Vide ante, (31 5.) a 
But where the defendant has preſented, and his preſentee is infti- by 
tuted and inducted, ſo that a writ to the biſhop for him is not neceſ _ the 
ſary, he is not then regarded as an actor. Yau. 7. and 
And therefore, if the defendant controverts the title alleged by the by t 
plaintiff, and does not ſtand upon his own title, he may allege a title 29 
pro forms, and that his clerk is inducted, without alleging a preſent- 637 
ment in himſelf. R. Vau. 8. V | dl 
So, if the defendant demurs to the plaintiff's count, which is ad- Plair 
judged inſufficient, the defendant ſhall have a writ to the biſhop, witl- Fide 
out making title. Dy. 24. 6. | = 4 
S3o, in a quare impedit by the king, if the defendant ſhews a leaſe 0 1 
by the king's anceſtor to A. and that during his poſſeſſion B. pre- Tf 
ſented him, it is ſufficient, without ſhewing a title in B., for he ſlices ”w . 
the eſtate out of the king. R. 1 Leo. 45. in. 


If the defendant traverſes the title alleged by the plaintiff in hi 
count, the traverſe muſt be of a matter not only inconſiſtent with the 
defendant's title, but which alſo deſtroys the plaintiff's title, if it be 
found againſt him. Yau. 8. 8 iy 

As, if the plaintiff alleges ſeiſin of an advowſon in groſs and a pie- 
ſentation in himſelf, and the defendant alleges a ſeiſin of it as ar- 
pendant, he ought not to traverſe the ſeiſin in groſs, tho? it be incor- 
ſiſtent with the defendant's title; for if he preſented, tho' by uſurpation to deſt 
he has a title, whether the advowſon be appendant or in groſs. K. 

Jau. g, 10. Semb. Dy. 78. b. 1 Leo. 154. Rs 
So, he ought not to traverſe the ſeiſin of the advowſon. Yau. '* 
So, if he alleges ſeiſin of the advowſon as appendant, and a fle. 


But 
matter 


bliſhed 


Juty, 


Eannot traverſe the appendancy. X. 1 And. 270. Yan. 15. 
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But, if the plaintiff alleges ſeiſin of the advowſon as appendant, - 
and a preſentment to it as appendant, the defendant may traverſe . 


the appendancy or the preſentment, for one or the other deſtroys 
the plaintiff's title, if it be found againſt him. N. Faw. 18. 


I Les. 154. 


So, if the plaintiff alleges ſeiſin of it, as appendant, and a pre- 
ſentment by the king by /apg/e, and the defendant ſays that the king 
was ſeiſed in groſs, and preſented, he ought to traverſe the appen- 
dancy. Yau. 13. | 1 | ; 

So, if the defendant alleges appendancy to other lands, &c. Vau. 
12. | 

So, if the plaintiff alleges ſeiſin in groſs, and the defendant claims 
as appendant, he ought to traverſe that it is in groſs. Keil. 5 1. b. 
Semb. Keil. 91. a. Tho' there R. That he may traverſe the ſeiſin in 

groſs or the preſentment Fg I ag 8 

If the plaintiff alleges a vacancy by the death, reſignation, or de- 
privation of the former incumbent, and the defendant alleges an 
avoidance by the other means; as, by a ſimoniacal contract, We. he 
muſt traverſe the avoidance by death, Sc. and not the ſeiſin, ap- 
pendaucy, &c. Vau. 16. £ | | 1 

So, if the plaintiff alleges a vacancy by death, and the de- 
fendant alleges an avoidance by plurality, by which it belongs to the 
king by /ap/e, he ought to traverſe the avoidance by death. Semb. 

av The : £ Rs | 

On guare impedit by the king, for the next turn of a living void. 
by promotion; if defendant confeſſes and avoids by pleading that 
| the crown preſented A. who is ſince dead, and himſelf now preſented, 
and parſon imparſonce, he need not traverſe that the church is vacant 
by the promotion; if he does, it may be paſſed over, and iflue taken 
on the avoidance, Rex v. Archbiſhop of Armagh, T. 3 G. 2, Str, 
6 7-] | ) | | 
35 if the defendant by his plea ſhews a title ſubſequent to the 
plaintiff's title, he need not traverſe it; for he confeſſes and avoids. 
Vile ante, (G 1 7. . „ a 5 

As, if the defendant alleges a ſeiſin and preſentment ſubſequent 
to the preſentment alleged by the plaintiff, Yau, 16. | 

If che defendant alleges a ſeiſin and preſentment by the king, 
and the plaintiff by his rephication alleges a grant by the king to him, 
and a preſentment by the grantee, and upon his death a preſentment 
of the king by lapſe, Cc. this avoids the preſentment by ho king. R, 

Jon. 12. 

. [Subſcribing the articles need not be averred in the plea, nor in 
the declaration. Rex v. Armagh, T. 3 G. 2. Str. 837.]. | 


, 4 3 I 10.) Replication. 


If the plaintiff replies to the defendant's title, it is not ſufficient © 
HO the defendant's title, without maintaining his qwn. title. 

au. 60, ; | | 

Tho? the king be plaintiff. R. Yau. 61. Tt 

But where the king's title appears, (being found by office or other 
matter of record,) there the king may relinquiſh his title, being eſta- 
bliſhed by record, and traverſe the defendant's title. Faw, 62. 


a 


i; 


— 


N 
| 
| 
z 
| 


| execution ts be wy a Writ to the „ Vide pot. (3 I 12.) 


726 . 
If a biſhop pleads nothing but as ordinary, and dies, another de- 


fendant may ſuggeſt his death on the roll, and pray that the plain- 
tiff may reply, and if he be nonſuited, it ſhall be peremptory. R. 


. 559. 
(31 fr ) Judgment in Quore klar 


In a quare impedit by the king, the attorney-general may enter 3 
nolle proſequi, upon, which there * be judgment, quod defendants 


eant fine die. Townf. Jud. 177, 8 
So, if there be judgment againſt the king upon a verdid or de- 


murrer. id. 179. 


If the plaintiff is nonſuited, it is peremptory, and the defendant 


ſhall have a writ to the biſhop. 1 Browwnl. 161. 
And if any defendant bars the plaintiff, his ad ion fails. Did. 


In quare impedit by the king or a common perſon, if the ordinary 


claims nothing but as ordinary, there ſhall be judgment againſt hin 


with a ceſſat executio guouſq,, &c. Hob. 198. Vide ante, (31 9.) 
If the plaintiff does not accept his diſclaimer, but maintains him 


to be a diſturber, and he is found ſo, there ſhall be judgment, and 


the ordinary will be ſubject to anſwer damages. Hob. 320. Pit: 


Damages, (A 3.) 
If it is found againſt the plaintiff, he ſhall be barred, and cannot 


have judgment or a writ to the biſhop. Heb. 320. 


Tho? the biſhop collated by /ap/e, pendente lite, and ſo the clerk col 


lated ſhall not be removed. 1d. 
If the patron and incumbent confeſs the action, or nil dicunt, &c, 


there ſhall be judgment for the plaintiff, and a writ to the biſhop. 


So, if judgment be given againſt them upon a demurrer. 
If a verdict in guare impedit be found for the plaintiff, the jury 
ought to inquire ex officio of four points, viz. whether the church be 


full; 2d, Of whoſe preſentation; 3d, the value of the church; 4th, 


How long vacant. Keil. 57. b. 

And this is ſince the J. W. 2. 5. not by the common law. Hs. 
318. 
90, there ſhall be : a writ of inquiry upon a judgment by default 
or upon demurrer, to inquire of thoſe four points. Dy. 241. 6. 
Or, aſter a verdict, if the jury omit ity Town/. Jud. 191. Dy 


135. 4. 
And till this is executed, the writ to the biſhop ſtays, 1 Bro. Eu. 
. 


of a ſtranger, does not hurt. Dy. 77. a 

After a 3 before juſtices of aſſife, by the 5. V. 2. 30. &. 
12 Ed. 2. 4. 14 Ed. 3. 16. the juſtices may give judgment imme- 
diately, and award a writ to the biſhop. Dy. 76. . 2 Inf. 424. Dy. 
135. 4. 260. a, Hob. 327. 

Or, it may be given in 6 B. 2 by. 424- Ke. 57. b. Dy 


„ 
Aud error may be to the judge of aſſiſe, or to the judges of C. g. 


Dy. 77. a. 
If judgment be given for the plaintiff to recover his 8 


1 


But an em which finds the church full of the preſentation 


8 


K&R oe — 


Eb 
If it be given for damages, as-it may by the 1 W. 2. . execution 
ſhall be by 55. fa. or elegit. 1 Brownl. 158. : 


But not by capzas ad ſatisfaciend, bid, | 
If in a quare impedit between common perſons a title appears for ; 


the king, judgment ſhall be given for the king, and a writ to the 
biſhop for the king's clerk, F. N. B. 38. ZE. Bend. pl. 301. R. 
1 And. 83. 

So, in a quare impedit by the king, if the iſſue be whether the king 
is ſeiſed of the advowſon of B., and it is found that he is ſeiſed of 
two turns, and the biſhop of the other turn, and it appears to be 
the king's turn, there ſhall be Judgment for him, R. 1 Brownl. 164. 
Hob. 118. 

But if a title for the king appears by the defendant's plea, there 
ſhall not be a writ for the king's clerk, without the plaintiff's con- 


ſeſſion of his title upon record. X. Heb. 126. 2 Cre. 216, 


Judgment bythe common law was only for FeFOVErp of the __ 
ſentation, and a writ to the biſhop. 5 Co. 58. 6. 

By the /g. IF. 2. 5. the plaintiff ſhall alſo recover damages. Bid. 

But ſince the ſtatute, the plaintiff may waive * benefit of it, and 
take his judgment at common law. R. 5 Co. 

When damages or colts are allowed in quare impedt, vide Cofts, 


{A 2. )—Damager, (A 2, 3.) 


(3 112. ) Writ to the Biſhop. 


After judgment in quare impedit, the plaintiff or defendant for 
whom the judgment is given, ſhall have a writ to the biſhop to admit 
his clerk, if he be not beiore inſtituted and inducted. F. N. 2 38. B. 
Vide ante, (31 9.) 

And it ſhall be directed to the ſame biſhop who is defendant. Bid. 


1 Brawnl. 159. 


Or, if he be the patron | to the metropolitan. Dy 353. b. 

For, it ſhall be to one or the other of the plaintiff's Sie: Vide 
Certificate, (I 3.) | 
Or, if the biſhop is abſent or out of the realm, to the guardian 
of the ſpiritualties. Dy. 350. a. 77. a. 

If the archbiſhop of Canterbury is plaintiff, it ſhall be to as arch- 
biſhop of Ter. Per Holt, Sho. 329. | ; 

It may be to the archbiſhop upon a page | in quare impedit i in 
ales; for it is within his province, R. Jou. 3 

But the defendant ſhall not have a'writ to — biſhop, if the quare 
impedit abates for form or falſe Latin, F. N. B. 38. H. 

So, if the patron makes default to the dHringas, he ſhall not have 
it, — it abates by the incumbent's plea, Jbid. Semb. cont. Bend. pl. 
136. 207, 

So, if a quare impedit abates for form, mjſnomer, or inſufficiency, 
F. N. B.-3%. H. R. 7 Co. 27. þ 

If the ſheriff returns quad quer. non PANS pleg. upon which the 
plaintiff finds pledpes in C. B. and has another writ, and the ſheriff 
returns tarde, if the defendant appears, and the plaintiff makes default, 


the defendant ſhall not have a writ to the biſhop, becauſe the quare 


impedit was never ſerved upon him. F. N. B. 38. O. 


mages. F. N. B. 47. C. 


„5 non 


So, the deferidant ſhall not have a writ to the biſhop where he 


claims as parſon imparſoner. F. N. B. 38. L. 


Where there is another quare impedit depending for the ſame church 
againſt him. Bid. R. 
So, if the plaintiff is nonſuited, the defendant ſhall not have 3 


writ to the biſhop before title made. Bid. K. Raff. in We Imp, 


£Eveſq 
G bet. it where the defendant has judgment upon a dummer to 


the declaration. Dy. 24. 6. 
So, the plaintiff thall not have a writ to the biſhop before he ha; | 


counted, tho” all make default but the biſhop. F. N. B. 38. J 


So, the king ſhall not have a writ to the biſhop upon default till 


title made. Sal. 5 59. 


But the plaintiff ſhall have a writ to the biſhop without making 


title, if the defendant makes default upon the diffringas. F. N. I. 


38. N. Semb. cont. 1 Brownl. 158. Vide ante, (3 1 1.) 

If a writ is awarded to the biſhop, he ſhall admit the clerk of the 
ety, and remove all who were admitted pendente lite. Hob. 320, 

LES 12 138. R. Sav. 89. Hut. 24. EN, 

» Tho' admitted upon the een of a ſtranger to the writ, 

0b. 320. 

or upon a orefintment by the king. Cont. Dy. 260. a. 364. a, 
But it is there ſaid that this opinion was not law. R. by three J. that 
the preſentee of the king or a ſtranger pendente lite ſhall not be re- 

moved without a ſeire factas. 2 Cro. 93. | 

If the plaintiff is outlawed after judgment, and the king preſents 
by reaſon of the outlawry, and then the outlawry is reverſed, the 
plaintiff ſhall have execution upon the firſt judgment, and by writ to 
the biſhop ſhall remove the king's preſentee. R. by three J. Perian 


cont. Sav. 89. 


If the ordinary does nothing upon the firſt writ, there ſhall be 
an alias directed to the biſhop, which may be returnable, and upon 
this an, attachment. Reg. 42. a. 80. F. N. B. 38. C. Dy. 254. ö. 

o. 
A4 the ordinary returns the writ quod adi: if W. 2 own. Jud. 192, 

Or, he may return quod non ef! idonea perſona, ſhewi ing how. Sen. 
Dy. 254. b. Br. Jud. . 

That the clerk did not requeſt to be admitted. R. Keil. 71. 5. 

2 it, if os. incumbent of whom the church is full, be not a party 

e writ, he ſhall never be removed, Co. Lit. 344. b. 

oe” the biſhop refuſes admittance * a writ to him, an aliar pluriet 
and attachment lies againſt him. N. B. 38. C. 47. C. 

And there was a fine of 10/. for a bad wo upon the firſt writ, 
and an alias under the penalty of 100/. 3 Lee. 139. 

Or, the party may have a 5 non admiſit, and recover his da- 

7. 8. 3. 

A guare non eden zt ſhall be ſued in the county where the reſuſal 
was. F. N. B. 47. F. ; 

And out of C. B. in term, where the recovery was. Bid. C. 

50) it aA "Wii the king! in B. R. tho the recovery was ig 
C. Bid. | 
On by a SIM perſon, if the record way remoyed there by _ 


FEEaDER:. 
So, it may be ſued gut of Chancery, in term-time or vacation. 
F. N. B. 47. C. 92 „ 3 
And it lies if the biſhop refuſes, tho' he afterwards admits the 
But the plaintiff ſhall not have his clerk admitted upon a quare nan 
admiſit ; for it is only to recover damages. Jbid.. G, N 
And the biſhop may plead that the church is full of the preſentment 


of ſuch an one, not party to the recovery. Bid. X. 


(3K 1.) Proceſs. : 


Iz Ki.) By writ JF a man tortiouſly takes the perſon or goods and 
P repleuin.] I chattels of another, and detains them, a peplevin 
lies, upon which the ſheriff ſhall be commanded upon pledges to make 
dcliverance of the ſame perſon or goods, 13 

By the common law, the perſon of a man was replevied by a writ 

die hom. replegiando. Reg. 77. . 5 6 
So, by the common law, there was a replevin of cattle or goods by 

writ to the ſheriff. Reg. 18. 2. F, N. B. 68. P. 

And replevin ſhould be brought by him who has the property, ab- 

ſolute or qualified, in the goods, Vide Replevin (B). 

And againſt him who took or commanded the taking, or both. 

2 Rol. 431.1.5. | | | 

If the ſheriff himſelf took them, it ſhall be againſt him by his pro- 

per name. Reg. 81.6. | 

If the writ of replevin be for divers ſorts of cattle, it ſhall be 
quare averia ſua, &c. F. N. B. 68. D. 0 | 

If only for one beaſt, it ſhall be guare eguum ſuum, or bovem ſuum, 
&c. Bid. 9 8 | . | | 
If a live beaſt and a dead chattel are in the ſame writ, the beaſt 
ſhall be named firſt. Reg. 81. 6. | 
For what things and when a replevin lies, wide Replevin, 

A, &c.) | : : | Wo 
0 A writ of replevin is in the nature of a jufticies. 2 1nfl. 140. 

If the ſheriff does not return, or does nothing upon the writ of 
| bem. repleg. or the writ of replevin, the plaintiff ſhall have an alias 
hom. repleg. F. N. B. 68. E. | : 
Or, an alias replevin. Bid. N f 
1 the afias uſually has this clauſe, vel cauſam nobit fignifices. 

id, : \ | | f | 

But ſuch clauſe may be omitted in the alias. Bid. 
If the ſheriff does nothing upon the alias, the plaintiff may have a 
Pluries hom. repleg. which recites the alias and contempt upon it, 
and commands that the ſheriff make replevin, or that he himſelf be 
preſent to anſwer to the contempt. 2 H. 7.5.6. 

So, he may have a pluries replevin. F. N. B. 68. E. : 
And, if he thinks fit, he may have a writ of replevin, alias and 


Pluries all at the fame time. Bid. 
If the ſheriff makes replevin upon the p/uries, he does not return 
the writ ; but if he does not make replevin, he ought to return the 


If 


bauſe. 2.7.5.6, 
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prietate probanda iſſues. 


PETA E * 
If upon the alias the ſheriff returns property claimed, a writ d: bu 


Dy. 173. a. Vide pot. (3 K 171.) 


If the ſheriff does nothing upon the replevin, alias, and plurier, 55 
an attachment will lie againſt him, directed te the. coroners, com- 


manding them that they attach the ſheriff to anſwer for his con. 


tempt, and in the interim make replevin. 
So, if nothing be done vue the hom. repleg, alias, and pluries. Reg, 


78. a. 


taken. 


Kit. 263. 4. R. cont. Sal. 581. 


Reg. 81. 


Or, that the cattle are gſloigned. Kit. 262. Bal. 58 1. 


Or, dead. 


32 H. 6. 27. b. 


Or, that uo one ſbe ⁊ued him the catt. . Sal. 581. 


| And thereupon the plaintiff may have a capias in withernam, > 
many of the defendant's cattle. Reg. 82. ö. F. N. B. 68. G. Dy. 


189. a. 


68. C. 


[If A. brings homine replegiando for his wife, then alias, then teria, 
to which defendant appears, and then capias in withernam iſſues: 
xc is irregular, and proceſs thereon ſhall be ſtaid. Saunders v. Forteſcu, 
H. 23 

If the defendant appears at the return, he ſhall be committed, with. 
out a capias in withernam, till he produces the perſon, and ſhall nat 


G. 2. 1 Wilf. 256. 


de admitted to plead. R. Shin, 61, 62. 


[Deſendant may be bailed on capias in withernam, but plaintiff muſt 
Grit declare, and defendant plead non cepit; and the bail is for de- 
ſendant to appear, and if judgment againſt hin, to render his body, 


To the replevin, alias, or pluries; the ſheriff may return, no 2 


So, if upon a hom. repleg. it be returned, that he is efloigned, there 


ſhall be a capias in withernam the defendant. Reg. 79. F. NB. 


and be in cuſtody till he render the perſon, &c. Barnes, 59.) 


[If aſter defendant's appearance, and before declaration, the wiſe 
dies, the court will not on motion ſtay proceedings, but plaintiff 
mall declare, and defendant take what advantage he can by pleading. 


Saunders v. Forteſcue, H. 23 G. 2. 


Withernam lies upon a replevin by plaint. 


If a bailiff, upon a reple vin by plaint, returns, hat he — not have 
r view, to make deliverance, the ſheriff ſhall inquire by inqueſt, and if 
'3t be found that he could riot have it, the ſheriff ſhall award a wither: 


Nun. 


11 H. 


1 Breownl. 167. 


4. 15. 6. 


It is only meſne proceſs, not an execution. 


The capias in wwithernam recites the rerurn upon the replevin, or 
Bom. repleg. - 
If upon a copias in wwithernam, or hows repleg. the ſheriff returns 
non eft invent., there ſhall be a capias in withernam for the goods of thc 


defendant. 


If, upon a capias in withernam the ſheriif returns nulla bona fs 77 


F. N. B. 69. B. 


F. N. B. 68. C. 11 H. 4. 15. 6. 


1 ilſ. 256. 


4 


Sal. 582. 


48. b. 


And a capias in withernam lies againſt the defendant, tho” a peer, 


poſſunt, the plaintiff ſhall have a capias and propels to ry. 


4. D. 
If upon a capias in withernam, or vom. replegey or in replevin, he 
returns cepi, &c. the perſon or cattle taken, 0 are irrepleviſa 


R. * 475. 7 H. 4. 27. 
7 


But, 


"PRA Da®E 


But, the parties may appear upon the evithernam, and count, Qc. 
R. Dy. 189. a. R. Ney, 50. Vide ante, F 
If upon the capias in withernam the defendant pleads non cepit, he 
may be bailed. R. Sal. 581. Skin. 337. i oof GE. 
And he is not eſtopped by the return of elongaz. to ſay, quod non 
repit, R. Sal. 581. Skin. 61. 76. 337. | 3 
And if the return of elongat. be falſe, after judgment againſt the 
ſheriff for the falſe return, the deferdant ſhall be bailed. Ray. 475. 
If on replevin made by the ſheriff upon a plaint in the county- court, 
the bailiff returns that the cattle are e/oigned, the ſneriff muſt inquire 
of it, and if it be ſo found, the ſheriff may award a wirhernam in the 
eounty. F. N. B. 69. C. 94. C. 1 Brownl. 167. „ 
And, if he refuſes to do it, there ſhall be a writ out of Chancery 

directed to him to award a withernam. F. N. B. 69. C. | 
And if he does not obey, there ſhall be an a/ias, pluries, and attach» 

ment, bid. XA es | . 1 

So, withernam lies in ſecond deliverance. 1 Brownl. 167. 

If the ſheriff refuſes .a withernam, an attachment lies againſt him, 
and a diftringas directed to the coroners. Bid. | 1 
If a nihi/ be returned upon the 4vithernam, an alias and pluries go, 
and fo in infinitum. Bid. | | 33 7 | 
After a withernam awarded, if the defendant pays all damages to 
the plaintiff, he ſhall have reſtitution awarded. R. Cro. El. 162. 

7 H. 4. 27. Ow. 46. 8 ä EE 

But it is no good return for the ſheriff upon a replevin quod mandav. 
balliva qui nul. dedit reſponſ., or no deliverance made; for by the ff, 
Weſt. 1. 17. the ſheriff ought immediately to enter the franchiſe and 
make deliverance. F. N. B. 68. F. | 3 

That the cattle are incleſed in a park, fortreſs, &c. 8 H. 4. 19.4. 


(3K 2.) By plaint.] By the ff. of Marl. 52 H. 3. 21. / averia ca- 
piantur, & c. wvicecomes, poſt querimoniam ſibi factam, ea deliberare poſſit, 
i extra libertates, & e. et ſi infra, &. = | 

And upon this ſtatute after plaint to the ſheriff, he by parol or pre- 
cept may by his bailiff replevy them. 2 J,. 139. F. N. B. 69. E. 
Per Lit. g Ed. 4. 48. 6. 3 1 
And it is not neceſſary ſor him to ſtay till the county- court before 
be makes plaint, if the plaint is afterwards entred there. 2 Inft. 139. 
Co. Lit. 145. 6. 9 Ed. 4. 48. b. | 


tho' he himſelf took them. 2 Inf. 139. | | 
And the plaint ſhall be, gue A. B. (naming the ſheriff's proper 
name, ) copit, Did. 4 | 
So, he may make deliverance, tho' the goods or cattle are above 
the value of 40s. Bid. | I 
Tho! after the taking they are conveyed into a franchiſe. 2 Inf. 140. 
| So, if they are taken in a franchiſe, and upon a precept the bailiſf 
of the liberty refuſes, or neglects, to deliver them, the ſheriff may 
enter the franchiſe and replevy. bid. 
So, he = upon a writ of replevin. 1bid. 


T 


And therefore, upon a writ of replevin, it is not a ood return 
that the bailiff of the franchiſe nullum dedit reſponſum, or the like mat- 


So, 


* 


ter. Reg. bz. K N. B. 68. F, 


And the ſheriff ought upon plaint to make deliverance of the cattle, 
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2 the ſheriff may take ſuch power for his alliance a as he pleaſes, 
3 #7» 7. I. 

By the f. IF. 1. 17, if the cattle are drove to a caſtle « or fortreſs, 
and there detained contra vad. et pleg., aſter demand the ſheriff ſhall 
make deliverance. 2 If. 192. 

8 if oy are drove into a houſe, park, or other place fortified, 
Wo In 19 : 

And the "ſheris, or his bailiff, may, take the poſe comitatyz with him 
to make replevin. Ibid. 

And no perſon, eccleſiaſtical or temporal, above the age of fifteen 
paid under ſeventy, is exempt, but mult aſſiſt him, 2 rf. 194. 
And therefore the ſheriff cannot return that the cattle are elloigned 
into a caſtle, Sc. Jbid. 8 H. 4. 19. a 
But, the ſheriff muſt not uſe force, before a demans of the deli. 


verance. 2 Jnft. 193. 
Nor, can he, break into the houſe or cloſe, if there is a door or gate 


open. 2 Rel. 552. l. 35. 
Otherwiſe, if the owner at the door, e, by Jorge hinders his entry, 


2 Kol. 565. . * 


(3K 3.) By ci um.] By cuſtom j in the 3 of Northamptin, i in 
the abſence of the ſneriff's bailiff the frankpledge may make repler in, 


- 4 139. 

y the cuſtom of London, upon ſecurity for retyrn of the goods or 
the value, the ſheriff ſends an officer to appraiſe the goods, it he can, 
and to deliver them to the plaintiff, Friv. Lon. 170. 

1 7 cuſtom a replevin may be granted by the hundred court. Dus, 

580. 

But, a cuſtom that goods taken in London ſhall not be replevied b 
the king's writ but only in London, is not good. Dy, 245. 6. 
And therefore a return of ſuch a cuſtom was diſallowed. Dy. 246. a, 
So, 2 cuſtom, that a replevin may be granted in or out of court, is 
not good; for it cannot be but in court. K. Sal. 580, 


0 3 K 4.) By writ of ſecond deliverance.) If the plaintiff i is „ 
in replevin, and his cattle are afterwards taken again for the ſame 
cauſe, he may have a writ of ſecond deliverance for his cattle or goods, 
F. N. B. 72. D. 

Whether the nonſuit is after, or before avowry. Bid. 

And this writ of ſecond deliverance is a judicial, and not an ori- 
ginal writ, which was granted by the. V. 2. 13 Ed. 1. 2. 2 Inf. 34l. 

And this writ iſſues out of the record upon which the nonſuit was. Il. 

And it muſt be conformable to the firſt record. Bid. 

And therefore, if withernam was awarded upon an effoignment of 
the cattle after nonſuit, the /econd deliverance ſhall not be of the cattic 
taken by the 20ithernam, but of the firſt cattle, bid. | 

So, it muſt be teſted upon the fame day upon which the retorn, 
Fabendo was returnable upon the former writ. 2 Rol. 97. 

If the plaintiff declares in ſecond deliverance, the defeadant avows 
or makes conuſance like as in replevin. Co. Ent. 585. 

And the ſecond deliverance will be a ſuperſedeas to the retorn. habends 
upon the firſt writ, but not to the inquiry of damages; for theſe are | 
given by the /. 21 H. 8, 19. for N on __ firſt writ, R. 1 Sah 0 
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{lt is not taken away by 11 G. 2. and is not a ſuperſedeas to writ of 
inquiry of damages on Hat. 17 C. 2. but after writ o ſecond deliver- 
ance defendant cannot proceed on retorn. Habend. Barnes, 427-] 


(3 K 5.) Pledges, when found. | 


When a bond, vide Replevin (D). 8 | N | 
Buy the f. W. 2. 13 Ed. 1. 2. the ſheriff, before deliverance made 
of the goods, ought to take pledges ad proſeguend. et pro retorno habendo, 
(if return be awarded,) otherwiſe he ſhall anſwer the price of the 
goods. Co. Lit. 145. 6. Vide ante, (C 16.) | | 
And therefore, if upon a writ of replevin the ſheriff does not take 
pledges, it will be error. R. Cro. Car. 594. ER on 
And for his default an action upon the caſe lies againſt the ſheriff,  * 
R. Cre. Car. 446. | : 5 ; 
Or, againſt the bailiff of the franchiſe. 2 J. 340. | 
[The high and under-ſheriff, and replevin clerk, are all anſwerable 
to the defendant in replevin for the ſufficiency of the pledges de retorne 
habendo. 2 Bl. 1220.] | 
And by the Hf. W. 2. 2. fi ballivus non habet, unde reddat, reſpondeat 
ſuperior. 2 Infl. 340. | \ | = 
So, in homune replegiando the plaintiff ſhall find pledges to proſecute 
with effect, and to deliver the perſon and his goods. 5 H. 7. 3. a. | 
So, if the ſheriff takes inſufficient pledges, he ſhall anſwer as well 
as if he takes none. 2 nfl. 340. | | 
And therefore if the plaintiff is nonſuited, 9%. and upon the retorne 
| babendo the ſheriff returns elangata, the deſendant ſhall have a writ for 
the cattle or goods of the pledges. Did. NL: 

And if upon the writ againſt the pledges the ſheriff returns nichil, 
there ſhall be a /cire facias againſt the ſheriff guod reddat tot. averia vel 
catalla, &c. Jbid. Hut. 77. Off. Br. 243. a | 

4 7 9 in lieu of pledges is not ſufficient. R. Cro. Car. 
446. Jon. 378. 8 . | 

Yet, one pledge is good, if he is ſufficient, for it is at the peril of 
the ſheriff that he takes one or more pledges. Cro. Car. 446. 
And if the writ is removed by recordari, when the ſheriff had not 
taken pledges, the court may take pledges at any time before judg- 
ment, to avoid error. R. Mar. 46. Ney, 156. | | 
But upon a replevin by plaint, pledges are not neceſſary. Cro. Car. 
594. for the omiſſion is not error. R. Jon. 439. 

And if the plaintiff is nonſuited, and the ſheriff returns elongata, 
the defendant ſhall not have a writ for the cattle of the pledges, 
becauſe the pledges do not appear to the court. 2 J. 340. 
Yet, if they are found upon a replevin by plaint, a /cire facas lies 
againſt them, if return is not made. X. 3 Mod. 57. R. in C. B. 
Hil. 3 Geo. inter and Sheers. Vide poſt, (3 L 17.) | 


(3 K 6.) Replevin, how removed. 


(3K6.) By pone.] If the replevin be in the county by writ, it 
may be removed by pone into C. B. or B. R. F. N. B. 69. M. 
And may be removed by the plaintiff without cauſe. Bid. 

1 * by the defendant with cauſe, but not without cauſe. F. N. F. 
79. 4, TEL | os | 


4 . ; | But 
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But the replevin temains before the ſheriff, till removed by pore or 


other writ ; for the replevin, alias, and pluries, are all vicontiel. 2 H. "oP 


3 | 80 
8 And therefore, if the ſheriff returns upon a pluries, that he has 
made deliverance, B. R. or C. B. cannot proceed upon it; for the 
parties have no day in court by the writ. Mid. os 

If a plaint is removed by pone or recordari into B. R. or C. B. the 


plaintiff muſt declare there de novo, otherwiſe the defendant ſhall ſye 


out a writ de retorno habendo. F. N. B. 71. 4. 

And nothing ſhall be removed but the plaint, tho' iſſue is joined. 

Did. ie 3 b 
And the plaint may be removed, tho the plaintiff has diſcontinued 

there. Bid. . 8 | | 


(3 K 7.) By certiorari.) I the replevin is in a court of record, 
that may hold plea in replevin, it may be removed by certinrari. 


3 Med. 56. | 4 

And it cannot be removed out of a court of record except by cer. 
tiorari. Per King, C. . Hil. 3 Geo. 

Tho' the plaint was k 
wards removed into a court of record. Per King, Bid. 

After removal the plaintiff may declare de novo in B. R. or C. B. 


when the plaint removed is tranſmitted there by mittimus. Bro. R. 


419. | 


=Þ 3 K 8.) By recordari.] As to a md in ancient demeſne, 
vide Ancient Demeſne, (G F.) op 7 


If the replevin be in the county by plaint, it may be remoyed into 


C. B. or B. R. by recordari. F. N. B. 70. BS. 
And this by the plaintiff without cauſe in the writ, and by the de- 


fendant with cauſe. Lid. wn Fo 

If the ſheriff. returns the recordari, tardè, the party ſhall have an 
alias recordari. Bid. ; % : | 

And tho' the recordari is teſted before the plaint entred, yet it 1s 
good. F. N. B. 71. D. Bro. Recordari, 9. 1 K. 3. 4. 

And falſe Latin in a recordari does not vitiate it; for the pro- 
ceeding ſhall not be upon that, but upon the plaint removed. Dal. 


But if the recerdari varies from the plaint in the names of the 
8 in the things compriſed, Sc. the plaint ſhall not be removed. 
r | +1 | 
[The recordari in replevin is filed by filazer, in other actions by 
| prothonotary. Barnes, 222.] | $8 


(3 K g.) By accedas ad curiam. ] If the plaint be in the court of 
another lord, it may be removed into B. R. or C. B. by recordari to 
the ſheriff, — him quod accedas ad curiam et in plena curia il. 
recordari facias, & c. F. N. B. 70. B. „ 

As, if it be in a hundred - court, wapentake, titking, c. Lid. 

But it cannot be removed by an accedas ad curiam which bean 
date before the plaint entred. F. N. B. 71. D. 1 
Nor, two plaints by one recordari. Bro. Recordari, 11. 3 H. 7. 
14. 24. 1 | n 


egun in the county, hundred, Oc. and after- 


| Nor, 


* 


lor, 


- 4 * * * (i 
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7 nm CK - 
. 1 , ot "oe x 
: . : 


PLEADER. Ts 735 


Nor, if there is 2 material variance between the plaint and recordari 
in the name of the court, or of the parties. Dal. 33. 9 PORE 
Nor, ſhall it be removed out of a court, which is tot the king's 
court, without cauſe, neither by the plaintiff nor by the defendant. 


| Reg. 85. b. 2 Inf. 339. | | 


(3 K 10.) Declaration in Replevin. 


The declaration in replevin may be laid in the county where the 
eattle or goods were taken. | be ee 

Or, in the county into which they are drove aſter the taking. 
F. N. B. 69. J. — | A 

Or, in both. Cont. Mid. 5 

The declaration muſt be ſeveral by every one, who has ſeveral pro- 
perty ; for two perſons, who have not a joint intereſt, cannot join in 
replevin. Co. Lit. 145. b. 3 H. 4. 16. a. ö 2005 

[Tho' huſband and wife jointly cannot maintain replevin for taking 
the goods of huſband and wife; yet if defendant avows, it ſhall be 


intended that the taking was before the coverture, and that they had 


then a joint property. Bourne v. Mattaire, P. 8 G. 2. Str. $015. 
B. Ri #5 #0} + „ e 
And in that caſe the taking muſt be laid ad damn. ipſor. bid. 
The declaration in replevin ought to mention the place in Which 
the taking was. 1 Sid. 9. Barnes, 353. Willes, 475. 
The raking need not be laid in the place where the taking origi- 
nally was; any other place where the cattle were in defendant's 
cuſtody is good. Walton v. Kerſop, M. 8 G. 3. 2 Will. 354.] 
| And, if it is omitted, the defendant may demur to the declaration. 


| Bullythorp v. Turner, Willes, 475. R. Cro. El. 896. Mo. 678. . 
Hob. 16. D. Ray. 34. | | a £ | 


Zo, if there is a blank for the place. R. 35 H. 6. 40. Hob. 16. 
Tho' the name of the vii, in which, is mentioned. Cro. E/. 896. 
Lob. 16. Mo. 678. | w 
So, it ought to mention the vill in which the place is. 1 Sid. 10.': 
50, if it mentions ſeveral cattle taken in A. and B., for all the 
cattle cannot be in both places; but the declaration muſt fay how 


many are in one, and how many in the other place. R. Lit. 37. 


If it mentions a place in A. and by replication avers that the ſame 


place was in B. it will be a departure. R. 1 Sid. 10. | | 


If the defendant avows in another place, he muſt traverſe the place 


in the declaration. R, upen a general demurrer. Lut. 1150. 9 H. 


6. 39. b. „ | 

: Bur the omiſſion of the place or vill will be aided, if the defendant 
does not demur for that. R. 1 Sid. 9. 20. Willes, 475. © 

It muſt be conformable to the original; and therefore, if the ori- 
ginal is pro averiis, and the declaration pro equo, it is error. R. Cro. 


El. 330. 


Or, if the original is in the detinet, and the declaration in the 


detinuit. Lut. 1150. Vide ante, (C 13.—3 K 1.) 


It muſt mention the cattle, or goods, demanded with ſuch cer- 
tainty, that the ſheriff may make deliverance of them. | 
[Fourteen ſkimmers and ladles, and three pots and covers, is ſuf- 


- beient certainty, | Bourne v. DMattaire, P. 8 G. 2. Str. 101 
| B. R. H. r | 5 6 0 ; | a SL 


And 
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And therefore, if it is for 100 ſheep, matrices et vervices, without 
faying how many of each ſort, it is bad. R. Al. 33. Cart. 219. 
Fide ante, (C 21.) „ . hy 5 

It muſt mention the ſpecies of cattle; as, ſheep, cows, &c. Cart. 
218. 5 ; | — | > 
And the value. Per Ellis. Bid. 85 0 

If the cattle taken are returned, the declaration ſhall ſay guar: 

cepit, &c. et ea detinuit contra uad. et pleg. quouſque, & c. 1 Sand. 347, 

If they are not returned, it ſhall be, guare cepit, 8c. et adhuc detinet 
| ex. uad. et pleg. omitting quouſgue, & c. Ra,. Ent. 560. Co. Ent, 
610. 6. 5 7 Se 15 | 
So, if only part are returned, it ſhall ſay as to that detinuit quouſque, 
and for the reſidue adhuc detinet. Co. Ent. 61 1. b. 613. a. 
If the declaration is in the detinet, the plaintiff ſhall recover the 
value of the cattle, damages for the taking, and coſts. F. N. B. 
a But he eanno t recover the cattle in ſpecie, but only the value. Dal, 
84. : | „ | 

If the defendant pan upon the withernam, the plaintiff ſhall 
count upon the writ of withernam. Dy. 189. a. Co. Ent. 611.6. 
613. a. | 
And thereon pledges may be found for delivery of the cattle taken 
upon the wirbernam, and alſo for the cattle eſloigned. Co. Ent. 611. 
b. 613. a. - TOR 5 

And the delivery ſhall be pledged before avowry. Per Dy. Dal. 

ir the declaration is -7 for part of the cattle, the defendant may 
avow for them and the others, and pray a writ to the ſheriff imme- 
diately for the others, if replevin was made of them. 1 H. 7. 12.6. 


5 (3 K 11.) Pleas in Replevin. | 
(3 K 11.) In abatement.} To replevin the defendant may plead in 
abatement, or in bar. 72 | 

In abatement, quod cepit in alio comitatu. Th. Br. 65. 

Nod cepit in alio laco, with a traverſe of the place in which, G. 
Abbt. Ent. 474. Mad. Ca. 102. Vide ante, (3 K 10.) 

- [Ceput in alio loco, is a plea in bar, not in abatement z though it pray 
Judgment of the declaration, no afhdavit is neceſſary, nor need it be 

aded in four days after declaration delivered. Barnes, 353. 

illes, 475. Ih 5 „„ . 

To which the plaintiff may join in iſſue upon the traverſe. Ae. 
9 | Ef g | 
. Or, reply that the place is known by one name or the other. 

uod locus in quo, & c. eff in al, vill. R. à H. 6. 14. 4. | 
So, in abatement, the defendant may plead property in him, and 
not in the plaintiff, Co. Ent. 314. b. =, 

So, if there are ſeveral cattle, the defendant may plead that the 
property of part is in him. 4 „ 

So, defendant may ſay that the property is in a ſtranger, and 
not in the gs . Clift. Ent. 654. 39 H. 6. 35. a. R. Cre El. 
475. 9 H. 6. 39. 3. | NY 

_ in the plaintiff and a ſtranger. Co. Lit. 145. l. Adm. 9 H. 6 
39. 0 | x | | 

. If 


> ” 


/ 
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if * deſendant * property before the ſheriff, he: may return 
it upon the alias replevin, and thereon. a writ de proprietate probania 
iſſues; for the ann cannot be tried but by writ, Co. Lit. 145. b. 
1 Brownl. 167. . 
And this writ iſſues out of Chaney or out of B. K. or 0 5. 
Dy. 1 
When it it iſſues out of Chancery, it is an 3 and goes upon the 
ſheriff's return to the alias replevin. Did. 
When it ifſves out of B. R. or C. B. it is judicial, and granted to 
the party upon the meriff's return. Dy. 173. 4. 
And is only an inqueſt of office, upon which, if it is found for the 
plaintiff, the ſheriff muſt make deliverance to him. | Co. Lit. 145. b. 
H. 4. 45. b. 
: If it ks] found for the defendant, the therif does not proceed. To | 
Co. Lit. 145. , Dy 3730 ae: :- „ 
Vet, the plaintiff may afterwards cane in E B. upon the writ Fr OY 
of replevin, and the property ſhall be tried there. Co. Lit. 145. 6. 
Tho' the ſheriff returns upon the writ the claim of property. Ho 
7 H. 4. 46. a. | 
If a man claims property in curia. com. it miſt be in perſon, and 
not by bailiff, or ſervaut. Co. Lit. 145. 6. | 
But in C. B. he may claim by bailiff. 1 Leo. 90. | 
So, in abatement, the defendant may plead bailment to | him by the 
plaintiff, for which detinue lies, and not e | 


(3 K 12.) In bar.] In bar the . may plead the general 
iſſue, non cepit. 1 Bro. Ent. 312,. 


So, if the taking was in another place, he' may plead a non cepit; tho 
he ſhall have no return. Per Nerth, 2 Mod. 199. 
And if there are many defendants, one may . non cepit. Lut. 
© 3130; | 
Dr. non cepit to part. | 
If the defendant appears after withernam 8 ink may plead 
non cepit ; for he is not concluded by the ſheriff's return of * 
R. 4 Mod. 183. Sal. 581. 


But he cannot plead non cepit infra fox annos ; for this does not 
_ anſwer to the detainer. 1 Sid. 81, 2, 


So, the defendant may plead property in bar, as wall as in abate- 
ment. 2 Rol. 64. R. 2 Lev. 92. 2 H. 6. 14. a. Adm. 1 Leo. 42. 
EK. 3 Keb. 219. 232. R. Sho. 401. R. Mod. Ca. 81. 1 Sal. 5. 94. 
And tho! he, pleads property to all the cattle in che count, yet 78 N 
evidence he may prove a leſs number. 1 Loo. 43. 
uy he may claim property, tho” the ſheriff. returns chngata. Bal. 
581 


So, the defendant may make conuſance, fo that the property is in 
another. R. 1 Lev. go. | 
24 he may. lead Pigs in a eee, in 5 an i ig 
; , if he pleads property, and traverſes the property of the plain- . 
ir iſſue 0 2 to be joined thereon, for a traverſe of property in the 
defendant is not material, R. Shin, 65. Dub. but held well er 
verdict for the Plaintiff. Winch. 26. | 
So, the defendant may plead a releaſe from the plinti® 
A rele Gs after the laſt continuance. Lut. 1142. 


ol. V. e 5 3B | | | 80, | 
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So, the plaintiff in bar of the avowry may plead a releaſe from the 
defendants, or one of them. Lut. 1143. 

Or, a releaſe from him, in whoſe right the defendant avows, or 
wakes conuſance. Lut. 1143. 

So, the defendant may plead a plea in juſtification, without making 
avowry, or conuſance. R. 3 Lev. 205. Lev. Ent. 152. 
But then he cannot have a return of the thing taken. 3 Lev: 205, 

1 Rol. 319.1. 20. f 

And, if by matter ex po? facto he cannot have the dhing taken, he 
muſt juſtify. 1 Rol. 314.1. 35. 

Or, if he had no intereſt at the time af the diſtreſs. I Rel. 329, 
J. 5. 318. J. 45. 2 Cro. 436. ih 


(3 K 13.) Avowry. 


(3 K 13.) When neceſſary.) But if the defendant had lawful cauſe 
for the taking, the moſt proper and uſual courſe is to make avowry or 
conuſance, which is in the nature of a bar. Mod. Ca. 102. 

An avowry imports a juſtification of the taking in his c own right. 

Or, in right of his wife. 2 Sand. 195. 

And in all caſes, where. the defendant nw a return of the 
cattle or goods taken, he ' muſt make an avowry or conuſance pro 
retorno Habendo. Mod. Ca. 103. 

And therefore, if the defendant pleads a taking in another place, 
he muſt make an avowry pro retorno habende; for the plaintiff, having 
alleged the property of the cattle in himſelf, ſhall not loſe them with- 
out cauſe. 39 H. 6.35. 1 Sal. 93, 94. 

[When defendant avows at a different place to have a return, he 
muſt traverſe the place in the count; but when he does not inſiſt on 
a return, he may plead non cepit, and prove the taking at another 
place. Tohn/on'v. Waller, H. 8 G. Str. 507.) 

So, if he demurs for want of a place alleged. R. 35 E. 6 40. 

So, 1 he pleads property in a ſtranger, R. - Rel. 64. Cont. 

1 Sal, 94. 

So, in all caſes where he es? in abatement matter collateral 
the action. 1 Sal. 94. - 

And the title of the avowry or conuſance to have a return cannot 
be traverſed. X. 1 01. 93, 94. R. 1 Vent. 127. Carth. 139. 
N illes, 475. 

But, if the Abende pleads property in himſelf, as he thereby 
direQly falfifies the ſuppoſed property in the plaintiff, he may have! 
return without avowry. Semb. 39 H. 6. 35. R. 2 Cro. 519. 2 R. 
.65. K. 2 Lev. 92. D. Mod. Ca. 13. 

So, if he pleads property in a ſtranger in bar. R. 2 Lev 9 
Dub. Sho. 401. D. Mod. Ca. 103. 1 Sal. .. 
| [Defendant may have leave to withdraw his avowry, and arov 

bas ag in a ſtranger. Barnes, 348.] . 

So, if the plaintiff is nonſuited before declaration, whereby avov!] 
is prevented, the defendant ſhall make a ſuggeſtion what cattle, &. 
were taken, and have a writ pro retorno, if the ſheriff conflare polrri 
alli gutionem fore veram. R. 2 Cro. 5 19. Ray. 33. 2 Kol. G5. 

So, if the. plaintiff declares for a leis number of cattle or goods, be 
ſhall make ſuch — for the — Io, — Ray. 34. 95 


— 
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So, if the plaint is removed by n and the plaintif does not 
declare in C. B. Ray. 34. 
If a man, who takes a diſtreſs, has no intereſt; he cannot avow in 
© his own name: as, if the ſuperviſor of a common diſtrains according 
to cuſtom upon a 1 of the common, he cannot avow in his 
own name. 1 Kol. 318. J. 45. | 
But he may avow, tho” his intereſt is determined after the diſtreſs 
before the replevin. 1 Rel: 319. J. 20. 

(If plaintiff dies after declaration, and before avowry, there-can be 
no writ de retorno habende, but defendant may diſtrain again. Cutfield 
v. Corney, M. 32 G. 2. 2 Will. 83.J | 


(3 K 14.) Conufance.) Conuſance imports a juſtification of the 
taking in another right. 

And therefore one defendant may avow, and the other make conu- 
ſance in his right. 

And if one avows and the others make conuſance, without nn 
as bailiffs of the other, and entire n are 9 it will be error. 
R. Tel. 108. 

If the defendant makes conufance as bailiff or - ſervant, he need not 
ſhew his authority. 4 Med. 378. 

If he makes it as bailiff to the king, a patent need not t be alleged. 
Bro. Bailiff, 1. 

Or, as bailiff to a corporation, he need not allege ' a deed, R. 
3 Lev. 10) 
Nor, ſay per eorum præceptum. Ibid. 

Or, ſhew how incorporated. - bid. 

And it is not traverſable, generally, whether he was bail or "cat. 
R. Cro. El. 14. 

It is not traverſable, where he juſtifies in treſpaſs or teplevins 
ab bailiff, in a cloſe which is the freehold of a ſtranger. 1 Sal. 
107. 

But where he took contrary to the will of his maſter, upon ſuch in- 
ducement it may be traverſed. R. 3 Lev. 20. 

| So, it may be traverſed, that he took as bailiff to another, and not 
to A. R. 1 Leo. 50. R. 2 Leo. 216. 196. 

That he took of his own wrong, abſque hoc that he took as 
bailiff, for this is material where the taking is of cattle. K. 1 Sal. 
107. 
If one defendant pleads non cepit, the other may make conuſance i in 
his right, for he ſhall not loſe his advantage by the other's plea. 
1 Rol. 320. J. 25. 

If the defendant ſays bene * Kc. for bene cognovit, it is form 
only. 2 Cro. 372. | 
If he ſays bene cognovit captionem in prædicto loco, without fi ying tem- 
Pore quo, & c. it will be well. X. 2 Mod. 4. 

If he does not deſcribe how many acres the /ocus in quo contains in 
his avowry, it will be well. R. Lut. 1232. | 
Avowry or conuſance ought to make a good title in omnibus, for it 
is founded upon the right. Carth. 74. 

For it is in the nature of a count, and muſt contain n ſuficient matter 
to have a return. 7 Co. 25. a. 


2 | | And 
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And therefore, if he avows for homage, he muſt make a title to 
homage. 
If & replevin i is, bona et averia cepit, and the defendant advocat, or 


cognovit cafpitionem bonorum et averiorum, but his juſtification goes taly 0 
to the cattle, without ſpeaking of the * it will be bad. N. 
5 Mod. 77. 6 
So, if the replevin is bona et catalla et averia cepit, and he makes 
ayowry or conuſance of the cattle only, it will be bad. R. 4 Med. la 
02. 
5 If the avowry or conuſance is bad, the defendant ſhall have no he 
return, tho' the replevin is alſo has: and the declaration therein | 
quaſhed for defect. R. Sho. gy. Se 
But two defendants cannot — ſeveral avowries for the ſame thing, 
each in his own right, for each cannot have judgment ſeverally for ag 
the ſame thing. 5 Co. 19. 4 77 
So, the avowry need not be for the ſame thing for which the 1 
taking was; for if a man diſtrains for one cauſe, he may afterwards 40 
avow for any other cauſe for which the taking was Juſtihable, 3 Co 
26. a. 2 Leo. 196. Thi, 
So, an avowry for rent, if it appears that part is not arrear, wil 8 
be good for ſo much as is due, upon demurrer. 1 Sand. 287. Vit 40 
ante, (C 32.) | 
Otherwiſe, if he avows for an entire rent, and it appears that he 8 
has title only to two parts. 1 Sand. 286. R. Mo. 28 1, is ft 
Or, if he avows for 3010. part of the rent for half a year, withou 8 
ſhewing that the reſidue was ſatisfied. R. 4 Mod. 402. £1 
Or, if he avows pro cert. letæ, and for a fine for not preſenting, fort 
where it appears that the fine was exceſſive. 11 Co. 45. the 
So, avowry for rent-arrear tempore captionis is ſufficient, without 65. 
ſay ing adhuc aretro exiſten. R. Dal. 72. S 
So, if the avowry is for rent due at M., and the diſtreſs is alleged 58. 
before M. and judgment for the avowant, it may be amended after w_ 
error for it. R. Sal. 580. Co. 
But, if it is not amended, it will be error, where he takes rhymes A 
for the whole rent till M. "Bid. | right 
If the avowry or conuſance is by attorney, when he was an infant Mi 
the plaintiff may plead it in abatement. R. 1 Sal. 93. the ſ 
avow 
(3 K 15.) Avowry for rent and ewes? The mol. uſual avowij ſhall. 
is upon diſtreſs made for rent or ſervices. 90 
The defendant in ſuch avowry muſt allege in certain what land muſt 
are held of him, or of his lord, and by what tenure. _ 3 Lev. 14% him, 
For rent. Win. Ent. 823. or 934. 937. 940. edit. 1680. If 
For homage. Win. 829. (or 973. edit. 1680.) ſeoffo 
Fealty. (Vide Win. 965.) avow 
Suit of court. (Vide Win. 986?) a Bu 
Heriot-ſervice. Vide poſt. (3 K 28.) * ſervic 
And if he alleges tenure by ſervices of different natures or qualiticy or feo 
tho' he holds by ſome of the ſervices, the tenure may be traverſed. At 
9 Co. 33. a. R. Cre. El. 799 m_ 
If he alleges tenure by 3 he aut intitle himſelf! to it. 1. _ 


Vin. Ent. 659. (or 973.) 37 if 


2E 

But ſince the fi. 21 H. 8. 19. he need not allege any certain tenant. 
1 Leo. 301. | 

Sa, be muſt allege ſeiſin of the ſervices, where the commencement 
of them does not appear by deed, &c. Vide pot. (3 K 17, 18.) 

And gr muſt allege ſeiſin by the hands of ſome certain perſon. _ D. 
6 Co. 

404 65 this ſince the ft. 21 H. 8. 19. which enables an avowry for 
lands ſubject to rent, as well as before. Co. Lit. 268. ö. 9 Co. 36. 4. 

And he muſt allege . by the hands of him who has th: free - 
hold at leaſt. 6 Co. 5 7, 8. 1 Rol. 314. D. 

2 ſeiſin in law is ſufficient. 4 Co. 9. . 10. 1 Rol. 314. B. Vide 


30, it is ſufficient to allege ſeiſin of rent where he avows for hs 
age, without ſaying de quibus ſervitiis fuit ſeift 5 tus. R. i in. Rep. 317. 
Win. Ent. 859. (or 973.) cont. _ 

And — ſeiſin of homage is ſufficient * all other ſervices. 
4 Co. 8. 6. 

Seiſin of any . ſervice is ſufficient for all inferior ſervices. 
id. 1 Rol. 315. G. 

Seiſin of an annual ſervice is ſufficient for all caltal Ferviees. 
4 Co. 8 | | 
Tho not for another annual ſervice. 4 Co. 9. a. 

So, ſeiſin by 2 or by voluntary payment without coercion, 
is ſufficient. 4 Co. 9. b. 11.6, 

So, ſeifin need not be alleged within forty years, tho” by the 


J. 32 H. 8. 2. avowry ſhall not allege ſeiſin of any rent, Oc. above 


forty (in Cay's flatutes it is fifty) years, Oc. for this ſhall come from 
the other ſide, by eg in bar to the avowry. Dy. 315. b. R. 9 Go. 


65. a. D. 9 Co. 36. 


8o, ſeibn by difſcifor, or feoffor after feoffment, is ſufficient. 6 Ge. 


58. a. 1 Kol. 314. J. 50. 


By the common law the defendant muſt avow on a perſon certain. 
Co. Lit. 269. 5. 

And it ſhould be upon his very tenant, generally, viz, his tenant in 
right and in fee. 9 Co. 21. a. 

And therefore, if the tenant was diſſeiſed, before 3 of 
the ſervices of the diſſeiſor or a deſcent to his heir, the lord muſt. 
avow upon the diſſeiſee, otherwiſe, upon ſhewing the matter, the avowry 
ſhall abate. Co. Lit. 268. a. 

90, if the donee was diſſeiſed or made a diſcontinuance, the donor 
muſt avow upon the donee, otherwiſe he ſhews the reverſion out of 
him, and his avowry ſhall abate. Co. Lit. 269. a. 3 Co. 30. b. 

If tenant in fee makes a feoffment, the feoffee after the death of the 
ſeoffor, or acceptance of the ſervices of him, ſhall compel the lord to 
avow upon him. Co. Lit. 269. b. 

But during the life of the feoffor, and before acceptance of the 


ſervices of the feoffee, the lord might have avowed upon. the feoffor - 


or feoffee at his election. Bid. 
At common law, if there was a leſſee for life or * in tail with 
remainder over, the lord might have ſnewn it, and avowed upon the 


leſſee or donee, as his very tenant in forma pradict. Co. Lit, 269. a. 


20 H. 6. g. b. 
* che lord had a particular eſtate, he might have avowed upon the 
3B 3 | tenant 
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tenant in forma prædicta, without naming him his very tenant, which 


imports himſelf to have a fee. Co. Lit. 269. a. N 
f a ſeigniory, &c. came to a guardian in Chivalry, he might have 
avowed upon the-ſpecial matter, as within his fee and ſeigniory, Go 
Lit. 269. 6. The "FP 
But na; by the f. 21 F. 8. 19. the lord may avow, or others 
make conuſance upon the lands holden of him, without naming any 
perſon certain. 65 8 


Yet he may avow at common law, if he pleaſes. Co. Lit. 268. J. 
269. b. 9 Co. 36. a. 23. 6. 


And if he avows upon land, without avowing upon any perſon in 


certain, it is good by the ſtatute, tho he names a certain perſon for 


tenant, Oc. which the ſtatute does not require. R. 1 Leo. 301. 


Semb. Mo. 870. | | 


So, if cattle are driven out of the lord's view, and taken, upon 


purſuit, in other land, the lord may avow by the /,. 21 H. 8. 19. R. 
Co. 22. a. | s 


\ So, if the defendant avows for rent, eo quod D. holds of him by 


fealty and rent, which eſtate the plaintiff has, it is not material or 
traverſable, for by the ſtatute he may avow upon the land, and which 
| eſtate the plaintiff has ſignifies nothing. R. Mo. 883. 


[An avowry for an increaſed rent under a demife, for every acre of 
the land which ſhould be converted into tillage, is ſapported by the 


_evidence of a leaſe for a term of years, with a covenant to pay the 
increaſed rent for every acre which ſhould be ſo conrerted, during a 
part of the term, ex. gr. for the three laſt years under this ſtatute. Rou!- 
on v. Clarke, C. P. MH. 36 Geo. 3. 2 H. Bl. 563.] | 

(In replevin the defendant avowed, &c. and ſtated in his avowry 
that by leaſe and releaſe he, in conſideration of an annuity therein 
mentioned, conveyed certain premiſes containing the place where, &. 
to the plaintiff in fee, ſubject to a rent-charge, payable to the defend- 
ant during her life, with power of diſtreſs for non-payment of the 
annuity z and that by virtue of the leaſe and releaſe, and by force of 


the ſtatute, Oc. the plaintiff became ſeiſed in fee, &c. and then ſhe 


juſtified, &c. as a diſtreſs for non-payment of the annuity. Pleas in 
bar, "th that the plaintiff never was ſeiſed, &c. in fee; 2dly, (admit- 
ting that the defendant did by the leaſe bargain and ſell, Qc. te the 
_ plaintiff for a year,) that at the time of making the bargain and ſale 

the defendant was ſeiſed, c. only for her life, the reverſion in fee 
then belonging to another, traverſing that the defendant was ſeiſed of 
the reverſion in fee, On demurrer both pleas were holden bad; the 
_ firſt becauſe it denied what was before admitted, and becauſe it tra- 
- verſed only a conſequence of law; the ſecond, becauſe it admitted 


that the defendant had an eſtate ſufficient to juſtify the diſtreſs. Grill 


v. e C. P. M. 16 Geo. 2. Willes, 378.] 
[A party may diſtrain for rent and avow for fealty. By Ld. Xenon 
C. J. Gwinnet v. Philips, B. R. E. 30 Geo. 3. 3 T. R. 645. 


(3 K 16.) Bar fo it.] To avowry ſor rent and ſervices the plain- 


tiff in bar may diſclaim. 9 Co. 34. 6. 


So, he may diſclaim generally, and thereon ſhall have judgment 


but the lord may have a writ of right upon the diſclaimer, Mod. Int. 


* 06. * 20 4 | F 
99 on 


cept diſclaimer, 2 Cro. 127. Co. L. 268. 5, 
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Or, confeſs the avowry. Mod. Int. 3199. 
Or plead, out of his foe, generally. R. 2 H. 6. 10. ; 3 
So, he may plead out of his fee, without diſclaiming, which wall be 
perilous. 9 Co. 34. 6. 28 H. 6. 10. 21 H. 7. 20. a. 
Or, he may plead generally aul tenure. Clift. 638. R. cont. and 
a repleader awarded. 2 Cro. 127. . . 
Or, he may confeſs the tenure in part, and traverſe the tenure modo 
et forma. R. 9 Co. 33. 4 36. a. Lut. 1212. | 1 1 
And, if it is found for the plaintiff, he ſhall have judgment, tho“ 
the avowry was for rent, the tenure by which was confeſſed. R. 
9 Co. 36. a. R. Gro. El. 999. | 1 
If he alleges tenure for part of the land, he may allege that this 
and other land is held by ſuch ſervices, and traverſe that only part is 
ſo held. 9 Co. 35. b. 18 : . | 
So, he may confeſs the tenure and traverſe the ſeiſin. 9 Co. 33- a. 
But the plaintiff cannot traverſe the ſeiſin of ſervices generally. 
9 Co. 34. ö. 22 F. 6.3. Filzh. Avowry, 15. 

For, if the lord had not ſeiſin of the ſervices, the plaintiff ought to 
confeſs the tenure and traverſe the ſciſin. 9 Co. 33. 5. 5 
So, ſince the /. 32 H. 8. 2. he may plead, never ſeiſed within forty 
(in the ſtatute, according to Cay, it is fifty) years. 8 Co. 64. B. Med. 
Int. 322. 5 „ 
| If be was ſeiſed only for part of the ſervices, he may plead that the 


tenure was by part, but never ſeiſed for the reſidue within forty years. 


9 Co. 34, 5. ; ee Anh 
So, he cannot plead tenure of a ſtranger, and traverſe the tenure. 


9 Co. 35-4. R. 10 H. 6. G. b. for he muſt diſclaim, or plead, out of 


bis fee. 10 H. 6. 6, 7. | | 


But this plea is not good, if the avowry is for caſual ſervice z as, 
fealty, c. R. 3 Lev. 21. 8 4 „„ 
So, if the tenancy is granted by fine, &c. to the king, the lord 
cannot avow generally for rent-ſervice. R. 1 And. 160. | 
So now, ſince the ff. 21 H. 8. 19. the plaintiff in replevin in bar, 
to avowry for rent may plead, nothing in arrear. R. Ray. 254, Oc. 
Tho? he does not make any title to the lang. Ray, 258. 8 
Tho he is only leſſee for years, or a ſtranger. Ray. 254. 5 
[Pleading that A. having been lawfully poſſeſſed, Qc. a, tenant at 
will to B., is a ſufficient averment that A. was tenant at will. Eaton 
V. — C. P. T. 10 & 11 Geo. 2. Willes, 131. 7 Mod. (8vo. edit.) 
251. S. C. J „ | . 
{In a bar to an avowry for rent, pleading that corn which had been 


cut was left on the ground until it was fit in a courſe of huſbandry to 


be carried, is ſufficient, without ſaying how long it remained there, 
the reaſonableneſs of the time being a queſtion of fact for the jury, 


| and not a queſtion of law for the court. Did. 


[On avowry for rent and ifſue thereon, plaintiff cannot give evi- 
dence to ſet off a mutual debt; but by way of ſpecial plea to avowry, 
he may plead mutual debt of more than the rent. Barnes, 450.]J 

[To an avowry for rent the tenant may plead the payment of a 
ground-rent to the original landlord. Sapsford v. Fletcher, B. R. H, 


32 Geo. 3. 4 T. R. 511.) 


So, he may plead all pleas, which he had by the common law, en- 
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As, he may plead, out of his fee. 2 Cre. 127. Mod. Int. 303. 
Or, traverſe the tenure. 2 Cro. 127. D. that he ſhall plead no 
plea, but a diſclaimer, or out of his fee, Mo. 870. + 

So, the plaintiff may plead in bar to an avowry, de ſen fort, with x 
traverſe that /ocus in quo, & c. is parcel of the tenements alleged to be 
held. Raft. Ent. 556. ö. | 

But by the common law before 21 H. 8. a ſtranger to the avo 
viz. he upon whom the avowry was not. made, could not diſclaim, 

Nor, could plead, out of his fee, or any thing tantamount. 22 H. 6. 2. l. 
Nor, nothing in arrear. Ibid: | 

Nor, levy by diftreſs, and ſo nothing in arrear. 22 H. 6. 3. a. 

But, in theſe caſes he ought to pray in aid of the very tenant, and 
then diſclaim or plead theſe pleas. 22 H. 6. 2. 5. 

So, plaintiff to an avowry for rent upon him as very tenant cannot 


ſay nient ſciſie, for this amounts to a diſclaimer, and therefore he muſt 


diſclaim. 21 H. 7. 20. a. | ; 
If on avowry for non-payment of rent, a plea in bar is de injur. 


ſua propria abſque hoc quod pred. R. cepit, & . Non cepit is no good 


traverſe, he ſhould purſue his title, and de inſur. ſua propria is enough. 
Hornblower v. Grimes, H. 6 G. 2. Fort. 362. 


' [The plea of de injurid ſud proprid to a cognizance for rent, is bad 


on a ſpecial demurrer. Jones v. Ki:chin, C. P. T. 37 Geo. 3, 1 , 
& Pull. Rep. 76.] ä | IS. 

[The defendant pleaded cepit in alio loco, and avowed taking the 
goods in the place in queſtion, whither they had been fraudulently 
conveyed within thirty days, Sc. from the demiſed premiſes, 28 a 
diſtreſs for rent; the plaintiff in his plea in bar traverſed the avowry, 
and took no notice of the plea z which was holden ill on demurrer, 
the avowry being in the nature of a ſuggeſtion to entitle the party to 
a return of the diſtreſs, and not traverſable. Bullythorpe v. Turner, 
C. P. E. 17 Geo. 2. Willes, 475. Barnes, 253. S. C.] 


(3 K 17.) For relief, &c.] The defendant avows for relief like as 
for other ſervices. 3 Lev. 142. Vide ante, (3 K 15.) | 


And he need not make mention of the relief in his avowry; but of 


the tenure only; for the relief is incident to it. R. 3 Lev. 145. 
And if it be ſevered by releaſe, &c. it muſt be ſhewn on the other 
ſide. Ibid, : ; ; 1 


(3 K 18.) Fer a rent-ebarge.] If the avowry be for a rent-charge, | 


the avowant mult ſhew his title to the rent: as, by a grant to hin 
in fee. | „ 
Or, in tail, or for life. Co. Ent. 590. a 
By deyiſe to him, or his wife. 2 Sand. 195. go 
By grant or deviſe to ſuch an one, under whom the defendant derives 
his title 1 5 1 3 
By grant or deviſe to ſuch an one, to whom the defendant 1s 
executor or adminiſtrator, and avow for arrears in his life. Win. Ent. 
1015. | 4 EE 5 
| 80, he ought to ſhew that lacus in quo, &c. is parcel of the land 
charged, for to ſay quod gſt et tempore quo, & c. fuit is not ſufficient; for 
this imports no. more than it was ſo at the diſtreſs, R. 2 Vent. 150. 
4 Med. 150. . „ - 1 8 


| 
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But the avowant need not allege ſeiſin of the rent, where the com- 
mencement appears by deed. 8 Co. 65. a. : 
As, if he avows for a rent-charge. Bid. e 
Or, for rent reſerved upon a gift in tail. 1 Rol. 314. J. 10. 
Or, upon a demiſe for life or years. e 
Or, for a rent in fee, reſerved by deed, upon a conveyance in fee. 
NE 5 : | 
So, if the rent is reſerved by act of parliament. R. Cro. Car. $1. 
In bar to an avowry for a rent-charge the plaintiff may ſay quad non 
conceſſit. | | ' | 
' He may demand oyer of the grant and demur. | 
He may ſay that the grantor was ſeiſed in tail, &c. and traverſe the 
ſeiſin in fee. ; Ks Rs 
That the rent was extinguiſhed by a fine. Vin. Ent. 821. (or 935. 
edit. 1680. A nh 
That he made a legal tender, 


| 5 wh | 

(3 K 19.) For rent upon a reſervation:] If the avowry is for rent upon 
a reſervation, he muſt ſhew that he, or A. from whom the reverſion 
deſcended, or was aſſigned, was ſeiſed, and made a leaſe to the plain- 
tiff for years, or at will. 2 Saund. 310. Tho. Ent. 264. Clift. 640. 
So, he may ſay that he holds by copy or demiſe. A bet 
Or, that part is copyhold, part freehold, which he demiſed. Clift. 
640. ; - e 
That A. ſciſed, leaſed to the plaintiff, the reverſion deſcended to parceners, 
and one aſſigned his part to the defendant, who avows for his part of the 
rent. | 

That A. being ſeiſed, demiſed to him zh leaſed to the plaintiff for a 
boſs term; for. it is not ſufficient to ſhew the commencement of the 
term to the plaintiff, without ſhewing a good title in himſelf, by 
which he could make a good leaſe to the plaintiff. R. Sal. 562. | 

[If defendant avows for rent, and ſhews that A. habens titulum de- 
miſed to him, and he to plaintiff, it is ill; for he ſhould ſhew the 
commencement of the particular eſtate. Reynolds v. Thorpe, P. 
10. . i: 996-1 £50 | | 

That he, being ſeiſed in fee, made a gift in tail io B. rendring rent; for 
tho' the gift is in tail, he may avow upon the reſervation. 1 Rel. 
314. J. 10. f.. | 

And he need not ſhew ſeiſin of the rent, where he avows upon a 
reſervation ; for it is ſufficient that he has the reverſion. Did. Vide 
ante, (3 K 18.) | 1 | 

[If lefſee for years aſſigns his whole term, and there is no clauſe of 
diſtreſs, he cannot diſtrain for rent. v. Cooper, B. 8 G. 3. 


3 Wil. 375.1 


(3 K 20.) Bar to it.] In bar to an avowry for rent reſerved, the 
plaintiff may plead as in bar to debt for rent: as, nihil in tenementis. 
Vide ante, (2 W 48.) EE | | 

[Nil habuit in tenementis is no plea, (even for a ſtranger,) ſince 
It G. 2. c. 19. Sullivan v. Stradling, H. 4 G. 3. 2 Will. 208.) 
Nen demiſit. Clift. 641. 2 Sand. 312. e 

| Nothing in arrear. [Cowp. 5 89. | | | | 
Sebing in arrear for part of the rent, and tender of the reſidue. 
Clift, 646, 1 | Dat | 


* 
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That the avowant afterwards uſed or fold the cattle or goods diftrained. © 
Lt. 1423. = | 0G 2 | 
After iſſue joined upon a plea in bar to an avowry, the court will 
not ſuffer the plea to be withdrawn, and the avowry confeſſed, with- 
out conſent, for the avowant will loſe his coſts. Skin. 594. ; 
| [Suſpenfion of the rent by eviction or expulſion. 1 Rell, Abr. 938. 
- 243-] Fg | | VE $27» 
[But where the bar ſtates merely a treſpaſs, and no eviction or ex. 
pulſion; it is no ſuſpenſion of the rent, and conſequently bad on de- 
murrer.. Hunt v. Cope, B. R. H. 15 Geo. 3. Cowp. 2.42.) 


(3 K 21.) For damage feaſant.] If the defendant avows, or makes 
conuſance for damage feaſant, he muſt ſhew that the place where, c. 
is his freehold, or the freehold of B. under whom he makes conu- 
ſance. Lut. 1140. Vide pot. (3 M 26.) | "IE 

And if he ſays that he himſelf or B. was ſeiſed, he muſt ſay of what 
eſtate in fee, tail, or for life. R. Lut. 1232. 

In replevin for taking cattle in Ho/loway road, avowry for taking 
them in the place where, &c.; for that he took them damage feaſant 
in Four-acre Cloſe, and drove them along the road to pound them, is 
good. Mattravers v. Foſſet, T. 12 G. 3. 3 Will: 295.) 

(One tenant in common cannot avow alone for taking cattle da- 
mage feaſant ; but he ought alſo to make cognizance as bailiff of his 
companion. Sir V. Jones, 253. 1 Roll. Abr. 220. pl. 14. Culley v. 
Spearman, C. P. H. 35 Geo. 3. 2 H. Bl. 366. Willis v. Fletcher, 


Cro. Eliz. 5 30. 


(3 K 22.) Bar. His eee To this avowry the plaintiff may 
ſay in bar, that it is his frechold. Vide pgſt. (3 M 34.) 

Or, the freehold of A., and by his licence he put his cattle there. 1 Co. 
64. 2. Vide poſt. (3 M 34.) > | 1 | 
Or, a ſpecial title by deviſe, fine, demiſe, &c. 


(3 K 23.) Tender of amends.) So, the plaintiff may ſay in bar, 
tender of amends. | | | 

If the defendant pleads that he was ſeiſed of three acres in loco in 
quo, Kc. it is ſufficient, without ſaying how many acres the /ocus in 
guo, & c. had. R. upon ſpecial demurrer. Tut. 1232. | 


(3 K 24.) Bar by common. ] In bar of an avowry for damage feaſant, 
the plaintiff may ſay that he is entitled to common in the place where, 
&c. and this, common appendant or appurtenant. 

Common by reaſon of vicinage. T_T | | a 

[In pleading a common of paſture, it is not neceſſary to allege in 
expreſs terms whether it be common appendant, appurtenant, or in 
groſs ; but the court will judge of it from the nature of the right 
claimed. Muſgrave v. Cave, C. P. H. 15 Geo. 2. Willes, 319-] 

[If a commoner having right of common for one beaſt, put on two, 
the lord can diſtrain only the one put on laſt, unleſs they were both 
turned on together; and it muſt be ſhewn in a plea (juſtifying the 
taking as a ſurcharge) whether they were put on together or lepi- 
rately, and, if the latter, which was put on firſt, Ellis v. Rowles, 

C. P. M. 24 Gee. 2. Willes, 638.] _ n 410 
3 | „ 
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And he muſt ſhew in what vill the land lies to which he claims 


common. K. 2 Cre. 238. TELE 4 
That his leſſor is entitled to common for him qnd his tenants, Co. Ent. 


TT the plaintiff preſcribes for common, he muſt make a good title 
to the common. And for common appendant or appurtenant, he 
muſt ſhew a ſeiſin in fee of the land to which he claims common, 
and then allege that he and all quorum flatum, &c. Time whereof, 
ee. have had common in ſuch place, &c. 1 Sand. 346. Co. Lit. 
113. 5. al es = 25 5 
it he claims common in groſc, he need not allege ſeiſin of the 
land, but only that he and all his anceſtors have had, time whereof, 
ec. common in ſuch place, &c. 1 Sand. 346. | 275 
if a copyholder claims common in another manor, he muſt allege 
ſeiſin in his lord, and that he for himſelf and his cuſtomary tenants 
. has common in ſuch place, & . (Vide 2 Sand. 326.) | 
If he claims common in a waſte of the ſame manor, he muſt allege 
y it by way of cuſtom. Co\yLit. 113.b. Vide Copyhold, (K 6.) | 
: And he need not ſhew what eſtate the copyholders have in their” 
5 cuſtomary tenements. K. 2 Sand. 326. 5 | 
If the plaintiff is a leſſee for years, he muſt allege a ſeiſin in his 


- 


5 leflor, who has the fee, and preſcribe in him and all thoſe quorum fla- 
i tum, & c. and then derive the term to himſelf, Sc.; for if he alleges 

7 a preſcription in himſelf, it is bad. R. Cro. Car. 599. | 

, So, he muſt allege a preſcription for common, time whereof, & c. 


where it is contrary to common right: as, for common appurtenant, 

| or by reaſon of vicinage, and it is not ſufficient to ſay that all habuerunt 

Tf et habere conſueverunt, without more. R. Latch, 161. + 

If he preſcribes for common appendant, he ought to claim it only 

for cattle /evant and couchant. R. Lut. 1359. K. 1 Sid. 313. | 

But, if he preſcribes for common appendant to a houſe or cottage, _ 

it will be well, for this compriſes any land. R. 1 Sal. 169. Semb. 

1 Brownl. 198. ** . ; 
(In pleading a right to enter a common to dig for and carry away 

ſand and gravel for the repairs of a meſſuage, it is neceſſary to allege 

that the meſſuage was out of repair; that the party entered for the 

purpoſe of digging for and carrying away ſand and gravel for the ne- 

ceflary repairs of the meſſuage, and that the materials were uſed for 


that purpoſe. Peppin v. Shakeſpear, B. R. T. 36 Geo. 3. 6 T. R. 
748.) | | N 


And for cattle levant and couchant is ſufficient, without other cer- 
tainty. R. 1 Brownl. 198. FEEL Ep 
So, he muſt allege u/er of the common according to his preſcrip- 
tion: as, if he claims common for cattle /evant and couchant, he mult | 
ſhew that the cattle put there were /evant and couchant. ' 1 Sand. 28. 
R. H. 10 An. in C. B. OE 1 
But the omiſſion ſhall be aided after verdict, 1 Lev. 196. K. 
1 Sand. 227. R. 2 Cro. 44. 5 | : | 
And after a general demurrer. R. cont. 1 Lev. 196. 
And if he claims common appurtenant for a certain number of 
cattle, without ſaying levant and couchant, he need not ſhew that they 
were ſo, R. 2 Cro. . - | 11 
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If the plaintiff claims common for all commonable cattle, he matt 
ſhew that the cattle put there were ſo. Semb. Lut. 1470. 

If he claims common, from the time of cutting and carrying 2wa 
the corn, till the land is ſown again, he muſt ſhew that the 4 
were put there within that time. R. 2 Cro. 637. Vide Pl. Cam. 

4 b , . F 


63 7. ; 8 | | 
(A preſcription for common of paſture for 2 certain number of 


ſheep on A. every year, at all times of the year, is well laid, tho' the 


evidence which proves the right of common proves alſo that the 
tenant of a certain farm has a right to have the ſheep folded at night 
on his farm, after they have fed on the common during the day. 


Breok v. Willet, C. P. M. 34 G. 3. 2 H. Bl. 224.) 


Replication.) To a preſcription for common the defendant may 
reply de ſen tort, with a traverſe of the preſcription. | 

[If the common claimed by the plaintiff-in his plea in bar to the 
avowry, be in common fields. belonging to different owners, the de. 
fendant may reply a cuſtom for any one of theſe owners to incloſe 
his own field, and thereby diſcharge it from the right of common of 
the others. Vide 2 Wilſ. 269. 274.] . 4 | 


[And it is a legal conſequence which wants no proof, that by in- 


cloſing, the party excludes himſelf from any right of common in the 
unincloſed lands. bid. Fer | 

Or, with a traverſe of the leuancy and couchancy ; for this goes to 
the gif of the juſtification. R. Win. Ent. 972. Per Holt, Med. Ca. 
115. Semb. 1 Sal. 169. | 3 | 


Yet the foddering of the cattle in his yard is evidence of their 


being /evant and couchant. 1 Sal. 169. | 
[A. being poſſeſſed of a quantity of land in a common field, and 
having a right of common over the whole field, and B. having allo a 
right of common over the whole field, they enter into an agreement, 
for their mutual convenience and advantage, not to exerciſe their re- 
ſpective rights for a certain term of years, and each party covenants 
to that effect. If during the term the cattle of B. come upon the 
land of J., he may diſtrain them damage feaſant ; and may in his re- 
lication (in anſwer to a plea pleaded by B. of his right of common, 
in bar of the cognizance of A.) ſet forth the ſpecial circumſtances of 
the agreement and covenants. Whiteman v. King, C. P. M. 32 Ge. 3. 


2 H. Bl. 4. 


. 


* 


(3 K 25.) Bar by way.] So, in bar of an avowry for damage fea- 
ſant, the plaintiff may preſcribe for a way. Vide Chimin, (D 2.) 
And he muſt ſhew what way he claims in certain: as, whether it 
be for horſes, carucis, &c. Vide Chimin, (D2.) + 
And the terminus a quo and ad guem, &c. Vide Chimin, (D 2.) 


Replication. ] To this bar the defendant may reply de ſon tort, aud 
traverſe the preſcription. i ; ö 

Or, acknowledge the way, and ſay that the treſpaſs was extra via. 

Tho. Ent. 97. ET. | 1 


33. b. | | TY | 
And he muſt ſay that no part of the land was ſown again. 2 Crs, 
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If the defendant traverſes the preſcription, the plaintiff ſhall: join 
iſſue upon the traverſe. 255 od ee , 
If he pleads extra viam, the plaintiff may rejoin to it non culp. 
Tho. Ent. 297. | OD „5 „„ 
[A plea in bar of an avowry for taking cattle damage feaſant, that 
the cattle eſcaped from a public highway into the /ocus in quo, through 
the defe of fences, muſt ſhew that they were paſſing on the highway 
when they eſcaped :' it is not ſufficient to ſtate that being on the high- 
- way they eſcaped. Dovgſton v. Payne, C. P. T. 35 Geo. 3. 2 H. Bl. 527. 


(3 K 26.) By force of a warrant or commiſſion, & c.] So, the de- 
fendant may make avowry by authority of the commiſſioners. of 
ſewers., Co. Ent. 293. a. Hern. 643. Bro. R. 417. Vide poſt. 

M 23.) 5 
8 By 2 23 H. 8. 5. the defendant may avow generally that he 

took by authority of the commiſſioners of ſewers for an aſſeſſment by 
ſuch commiſſion. Co. Lit. 283. a. _ EE = | 
But, if the defendant waives the ſhort pleading allowed by the ſta- 
tute, and ſhews the ſpecial matter, he muſt plead all things ſuffi- 
ciently, otherwiſe it will be bad. Sti. 12. Lut. 1180. | 

So, he may avow by virtue of a warrant to diſtrain for the poor's 
rate, purſuant to the ff. 43 El. Lut. 1179. e 1 

Or, by authority of the /. 15 Car. 2. for regulation of the militia. 
Clift. 636. | | | | 

So, by force of a warrant upon a conviction for fraud in the exciſe. . 

Lon Bate 10S | 8 

[A warrant of diſtreſs granted by two juſtices under Vat. 9 Geo. 2. 

c. 23. which refers to at. 12 Car. 2. c. 14. /. 45. on a conviction 

for ſelling ſpirituous liquors without a licence, need not be under the 
ſeals of the juſtices; it is ſufficient if it be under their hands. Padſield 
v. Cabell, C. P. E. 16 Geo. 2. Willes, 411.) 5 


(3 K 27.) For an amerciament.) So, the defendant may make 
avowry for an amerciament : as, for not appearing at a leet. Vin. 
Ent. 873. (or 986. edit. 1680.) R. 3 Leo. 14. Mo. 89. Bend. pl. 
227. 5 | 
For departing, when ſworn upon the homage, before verdict given. 

Co. Ent. 570. b. | | rt ; 
For refuſing to be conſtable. Co. Ent. 572. a. 5 Med. 124. a 
So, for an amerciament for ſtopping a way, or other offence pre- 
| ſented. Co. Ent. 573. a | 
Or, for taking inmates. | | | 
In'an avowry'for an amerciament, the defendant muſt ſhew the 
leet or court were impoſed, to be duly held. R. Cro. El. 245. 
And before whom. R. 1 Brownl. 198. Semb. 5 Med. 96. 
And over whom it has juriſdiction. R. Skin. 393. | 

That he had ſpecial notice of his election to the office for the re- 

fuſal whereof it was impoſed. R. 5 Mod. 130. "I 
So, that there was good cauſe for the amerciament: as, that it 
was for an offence within the let. R. Hob. 129. 


an. And in replevin it is not ſufficient to ſay that he was preſented for 
| | fuch an offence, but he muſt ayer directly that ſuch offence was com- 
1 mitted. 1 Sal. 10). Sho. 61. R. Cro. El. 885, 6. 3 Leo. 8. R. 


Carth, 74+ R. F, 8. 46. 108. 0 Otherwiſe | 


a 
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Otherwiſe in treſpaſs. R. 1 Sal. 105. Sho. 61. Carth. 1 
1 e e e 
And /icet fuit cul. is not a ſufficient averment. F, g. 100. 

[If defendant avows in replevin ; as, bailiff for an amerciament he 
muſt aver that defendant was guilty, for here he is an actor; tho? in 
treſpaſs it is not neceſſary, for there the conviction juſtifies the officer. 
Stephens v. Haughton, M. 3 G. 2. Str. 847.] Fg | 
Ihe amerciament muſt be by the court, not by the jury, and there 
muſt be an affeerment. 1b:d.] | | 

So, he muſt ſhew an amerciament at a ſum certain; for without 

that, an affeerment is not ſufficient. R. Hob. 129. Es 
| So, he muſt ſhew that the amerciament was affeered by affeerors. 

K. 3 Lev. 19. Adm. Mo. 89. 5 : 

And he muſt ſhew the names of the affeerors. R. Kel. 66. a. 

So, the names of the ſuitors before whom preſented. R. 3 Le. 8. 

Or, aſcertained by the jury. Semb. F, g. 19. | 

So, he muſt ſhew the precept. 1 Sal. 108. Sho. 62. 3 Mod. 137, 


K. Me. 573. 604. Semb. cont. Garth. 74. Acc. Skin, 587. 


— 


is judgment againſt him by nibil dicit, &c. 


And where made. R. 1 Brownl. 198. 

But if the amerciament is general, ides in miſericordia, and after- 
wards affeered, it is ſufficient. R. 1 Sal. 56. Ed a 

Or, if it is aſſeſſed at a ſum certain. Per Holt, Sho. 62. - 


(3 K 28.) For cuſtoms.) So, he may make avowry for a cuſtom- 


ay demand: as, for a fine due by cuſtom upon an alienation. 


» 


2 Vent. 132. | 


So, for a fine impoſed by the leet, c. for a contempt. 

So, for a toll due by cuſtom. | | 
| So, for a heriot due by cuſtom. Co, Ent. 6. 13. a. Tut. 1310. 
Vide Copyhold, (K 23.) | 

Or, for heriot-ſervice. 8 Co. 103, © ME. 

So, for breach of a bye-law. Vin. Ent. goo. (or 1014. edit. 1680.) 

[If defendant makes conuſance that he diſtrained for a forfeiture 
incurred by breach of a bye-law, he muſt ſet forth the byc-law. 
Gerriſb v. Rodman, H. 11 G. 3 3 Will. 155.) f 
But if the avowry is for a thing due againſt common right, a cuſ- 
tom mult be alleged to diſtrain for it. R. 1 Sal. 175. Jide Diftreſs, 

A 1, X | 

Y . where the avowry ſhews that the duty is due, it is ſufficient, ' 
without alleging performance of that which was the conſideration 
for the duty : as, if it ſays that a burrough, in conſideration of main- 
taining the port, ſhall have toll, &c. it need not allege that the port 
was in repair, for it is ſufficient that they are bound to repair it. K. 
1 Sal. 249. | 1 | Es | 
| (3 K 29.) Judgment in Replevin. 
(4 K 29.) For the plaintiff.) If there be judgment for the plaintiff 
for want of a replication to the bar to the avowry, or upon a demutrer, 


a writ of inquiry of damages ſhall be awarded. 
So, if the detendant, relifd verificatione, cognovit aftionem, or chere 


Or, at the requeſt of the plaintiff, by the aſſent of the defendant, 


the juſtices may afleſs the damages without a writ of inquity- - 1 


* 


LE AD E R. 751 

If the judgment is upon a verdict, the jury aſually aſſeſs the da- 
mages. 2 Sand. 315. 1 1 25 

Or, the jury after verdict may be diſmiſſed, and damages aſſeſſed 

by the juſtices with the defendant's conſent. 2 | ; 
So, if the jury do not aſſeſs damages, the plaintiff may make a 

ſuggeſtion upon the roll that the cattle are ftill detained, whereupon 

2 writ ſhall go to inquire of the value of the cattle and the damages, 


upon which the plaintiff ſhall have judgment for both. | 
[A judgment“ that the defendants have a return of the cattle, and 
recover their damages and coſts aſſeſſed by the jury,” is good, either 
as a judgment at common law, tho' the return be not adjudged irre- 
pleviſable, or as a judgment under the fat. 21 H. 8. c. 19. which 


entitles the defendants to damages and colts. Gamon v. Jones, 


Z. R. H. 32 Geo. 3. 4 T. R. 50g.] _ 8 | 
If there is judgment for the plaintiff in replevin gu. adbuc detinet 


by default after appearance, there ſhall be a ſpecial writ of inquiry for 


the value of the cattle, or goods, and damages. F. N. B. 6g. L. Co. 
Ent. 611.4. FO 85 x, | 
But where the taking was lawful, the damages ſhall be only for the 
detainer : as, in replevin by the lord for the goods of his villain, or for 
gdods taken damage feaſant, and detained after amends tendred. 
F. N. B. 69. F. G. | | | | a | | 


(3 K zo.) For the defendant.) If there is judgment for the defend- 
ant upon a demurrer or verdict, or the plaintiff is nonſuited, the de- 
ſendant ſhall have return irrepleviſable. Vide poſt. (3 K 31.) + 

The defendant ſhall have return, tho' he pleads non cepit after a - 


withernam awarded. Sal. 581. | | 


Or, claims property. Sal. 581. a 1 

If the plaintiff is nonſuited, when the defendant avows for rent, 
the juſtices may aſſeſs damages without a writ of inquiry. 3 Les. 213. 

And by the ff. 17 Car. 2. J. on diſtreſs for rent on the lands 
chargeable, if the plaintiff in replevin, by plaint or writ depending in 
any court at Weſiminſter, be nonſuited before iſſue, the defendant my 
make ſuggeſtion in nature of an avowry or conuſance to ſhew cauſe 
of diſtreſs, and the court ſhall award a writ to inquire, c. what ar- 


rear, and the value of the diſtreſs, of the execution of which 15 days' 
notice ſhall be given to the plaintiff or his attorney. 


By the ſame flatute, on return of the inquiſition the defendant ſhall 
have judgment to recover the rent-arrear, if the goods diſtrained 
amount to it; otherwiſe, to the value of the diſtreſs, with full coſts, 
for which he may have execution by Feri faciat, elegit, &c. 1 Sand. 
195. 1 . . 

By the ſame ſtatute, if the plaintiff be nonſuited after avowry, or co- 
nuſance, and iflue joined, or a verdict be for the defendant, the jury 
who were to try the iſſue ſhall inquire what arrear, and the value of 


2 diſtreſs, and the defendant ſhall have judgment and execution ut 
upra. 5 


So, by the ſame flatute, if judgment be for the defendant upon de- 


murrer, the court ſhall award a writ to inquire the value of the diſ- 


treſs, and on return the defendant ſhall have judgment for the arrears 


mentioned in the avowry or conuſance, if the diſtreſs amount to that 


ralue, otherwiſe to the value of the diſtreſs, and his. full coſts and 
Uecution ut ſupra.  - 55 | If 
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If the avowry is for rent - charge, as well as for rent · ſerrice, the 
Jury ſhall inquire what rent was in arrear, and the value of the catile 
diſtrained. Adm. 1 Lev. 255. 145 . 

So, if the avowry is for the poor's rate, or other duty, the jury 
hall inquire how much is due. Semb. 5 Mod. 76.  * *© 

But if the jury omit inquiring what rent is in arrear, it-cannot he 
ſupplied by a writ of inquiry; for it muſt be by the ſame jury who 
try the iſſue. R. 1 Lev. 255. 1 Sal. 205, : | 
Tet, if the plaintiff is nonſuited, it may be ſupplied by a writ of 
inquiry. Semb. 5 Mod. 76. X. 5 Mod. 77. | 

It may be ſupplied by a writ of inquiry, where the avowry was 

for the poor's rate, and the plaintiff nonſuited. Sal. 205. | 
|» [So, where at the trial the jury omits to aſſeſs the damages. 2 BJ, 

291. 3 Will. 442.) LB 

So, if the jury find the value of the diſtreſs, and not what rent in 
arrear, by which he cannot have judgment upon the verdict, yet if 
1 fit he ſhall have judgment at common law. R. Ray. 170. 
1 Sid. 380. "bh . | 

Uf the jury find a verdict for him, and damages to the amount of 

the rent claimed in the cognizance, without finding either the amount 
of the rent in arrear or the value of the cattle diſtrained, and judgment 
be entred for the damages aſſeſſed, the court, will permit the de- 
fendant to amend his judgment, and to enter his judgment pro retorn 
Babendo, after a writ of error brought. 3 T. R. 3490] _ 

If the plaintiff is nonſuited for want of plea in. bar, the ayowant 
may ſue the ſureties on the bond, and need not execute a writ of 
inquiry for the damages. Waterman v. Yea, MH. 30 Geo. 2. 2Wil. 

41.1 | | | | 55 

[If plaintiff is nonſuited for want of declaration, and retorn. ha- 
bend, awarded, and then plaintiff ſues out writ of ſecond deliverance, 
yet afterwards avowant may execute writ of inquiry of damages; for 
tho* writ of ſecond deliverance is ſuper/edeas to retorn. habend. yet it 
is not to writ of inquiry. Cooper v. Sherbrooke, P. 33 Geo. 2. 2 Wil. 
116. | : | 

[If goods diſtrained are not replevied, but by conſent of attornies 
remain in diſtrainer's hands, without writ of re. fa. lo. or appeat- 
ance; after verdict for plaintiff the court will ſet aſide all proceed- 
mgs. Barnes, 451] E 


(3K 31.) Execution. 98 
After judgment for the defendant, by the common law, a writ dt 


retorno habendo was awarded, which was irrepleviſable. 1 
Where the judgment was upon a demurrer or after vexdict. 14 H. 
6.4 | | 


| 7 But if the judgment was upon a nonſuit before verdict, he (hall 

have return, but not irrepleviſable. Did. 34 H. 6, 5. 4. 

lf upon a writ pro retorno habendo the ſheriff gannot find the cattle, 
there ſhall be a capias in withernam upon the return of elanga?s- 
S8o, if after withernam in proceſs the defendant in homine rept 
Indo found bail and pleaded, and there is judgment azainſt him and 
he is ſurrendred, he ſhall be detained upon the firſt copras in wither- 
nam. R. Sal. 582, ; 1 555 6 0. 


= * by ” & a 1 G 
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Or, if he does not ſurrender himſelf, another capias in 20ithernam 
ſhall iNue againſt him. R. Sal. 8824. 

But, after wilhernam upon a retorno habendo, if the defendant ten- 
ders in court the damages aſſeſſed by the jury, and alſo a fine for his 
contempt, the proceedings upon the 2uizhernam ſhall be ſtaid. R. 

2 Leo. 174. a 8 8 . . „ 

So, ates judgment for return irrepleviſable; if the owner of the 
cattle or goods tenders all that is due upon the judgment, and it is 
accepted, there ſhall be a writ of delivery for the goods. 2 Inf. to). 

So, if he tenders the whole upon the judgment, which is aſcer- 
tained by the avowry, and is refuſed, he ſhall have detinue. bid. 

In replevin in county-court, removed by recordari, and verdict for 

avowant, and inquiry as to the value, purſuant to ff. 17 C. 2. c. 7. the 
avowant ſhall not have the replevin-bond delivered to him to ſue the 
arties; but mult either have judgment and execution for the ſum 
ſettled by the jury purſuant to that ſtatute, or he muſt take the au- 
cient remedy, which is, to have writ to de retorno Habendo e and if 
ſheriff returns averza elongata, then a writ to have reborn oi the beaſts 
of the pledges ; and if that returned nibil, then /c. fa. againſt, the 
ſheriff quod reddat ei tot. averia, Combes v. Cole, H. 10 G. 2. B. R. 
H. 35 2. e | e N 
| (3 K 32.) Recaption. | 
So, if pending replevin for a former diſtreſs the lord diſtrains 
His tenant again for the ſame cauſe, he {hall have a recaption. F. N. B. 
71. E. i a . ; __ 4 , 


To recaption the defendant does not avow as in replevin, but juſ- 


 tifies ; for the plaintiff ſhall not recover damages for the taking or 
detaining of his cattle, ' but only damages for the defendant's con- 
tempt againſt law. 1 Rol. 320. J. 10. OE Ts Us HE 
(3 I) Pleading in Scire Facias. 
> 7 (3 LI.) When it lies. | 


(3L 1.) By the BY the common law a ſcire facias lies after a year 
common laaw.] and a day after judgment given in a real action, 
to execute ſych judgment. 2 4. 469. Adm. 1 Sal. 258. Vide 
Execution, (J 4.) | 5 8 +» 
1 5 to execute a fine. , 2 In/t. 470. Vide Execution, (A 6.) — Fine, 
And upon a judgment in ejectment. E. Sal. 258. 600. 
So, in annuity, 1 Sal. 258. 00. e 
So, in perſonal actions, if the plaintiff or defendant die within a 
year and a day, there cannot be an execution before a ſcire faci it by 
or againſt the executor or adminiftrator. 1 Ro/.goo. J. 15. 20. 
So, if one plaintiff die, the ſurvivor ſhall not have execution b:fore 
a, ſcire facias, Moe. 367. Re. cont. Noy, 150. | 1 
The ſurvivor ſhall not have an execution by elegit, for the heir ſhall. 
be contributory. Per Holt, 1 dal. 320, a | 
So, if a recognizance is given for good behaviour, he cannot be 
indiaed for a breach of the recognizance before a ſcire facias upon it ; 
for he = have a plea for his excuſe. 1 Rol. 900. 5. | 
( or. ; | : TS - | So, 
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after a year and day. Co. Lit. 290. b. Yo! 
And by the ſame flatute a ſcire facias lies after the year and day 
upon a recognizance. 2 . 470. 2 is 


= 


| it is within the year. F. N. B. 267. B. 


Nor, if the gonuſor dies within the year, againſt hit executor, 
1 . ²˙ . Rat, 
But by the common law a /cire facias does not lie in perſonal ac. 


1 


tions after a year and a day after judgment. 2 It. 469. Dub, er 
NEL LCD. EE 

_ upon a Tecognizance acknowledged. 2 Inf. 469. 

S8, it is not neceff 


61. 2) By the fl. W. 2. 45.1 Yet, by the f. V. 2. 48. a ſeire ſuia 


ary where the kibg was plaintiff. © Sal. 603. 


was given to have execution. upon a judgment in perſonal actions 
But a ſeire facias is neceffary where the judgment is ſuperſeded by 
error, tho the year and day paſs. Vide poll. (3 L 4.) 


So, it is not neceſſary where no alteration of parties is made; as, 
if one plaintiff dies after judgment, execution may be ſued in be 


name of both without a ſcire faciar. Noy, 150. | | 
So, if error is ſued and judgment affirmed, and afterwards one of 


the plaintiffs dies. R. Mo. 367. Adm. 5 Mod. 339. 


So, if one plaintiff dies, the ſurvivor alone may ſue out execution, 
without a ſcire 2 for he is party to the judgment. Cont. Me. 
367. K. acc. Ney, 151. Adm. Sho. 404. Adm. Cart. 194. 

So, if error is brought by ſeveral defendants, and afterwards one 


dies, whereby the error is abated, execution may be ſued againſt 


F e without a ſcire facias, Dub. Sho. 404. Semb. 5 Med. 339. 
Sal. 319. | | 23 8 he” 
So, if two ſue execution by ire factas and one dies after an elegit 
awarded, the ſurvivor ſhall have an alias elegit without a ſcire fac, 
Cart. 113. 123. 180. 194. 5 55 
Yet, where judgment is given and execution delayed beyond the 
year and day by injunCtion in Chanctry, there muſt be a ſcire factas, 
- 4 Bal. 232. 3 3 
> INF tion is ſued after the year and day without a ſcire faciai, 


the execution ſhall be ſuperſeded upon motion. Mad. Ca. 288, 


But if execution is ſued after a year and day without a ſeire facies, 


it is not void but voidable by erfor, R. 3 Leu. 404. 1 Sal. 261. 
K. Cont. 4 Leo. 197. | id 


A feire facias lies of courſe within 10 years after judgment ; but 


aſter ten years it muſt be upon motion. Pr. Reg. 209. 


(3 L z.) Scire Facias upon Judgment, 


(31. 3.) How it forall be ſued.) & ſeirt faciar, tho? it is but 2 ju. 
dicial writ, is in the nature of an ation, and a releaſe of actions or 
of executions diſcharges it. Co, Lit. 290. ö. [2 T. R. 46. Vut 


Pail, (R 1, G.) | cle 


PLEADER. : "= ˖ 


is a perſonal aQion, and thereſore requires bail on a writ of 
| error. 2 1227. 2 Ld. Raym. 1048. 1253.] 
[A fare facias to revive a judgment entred on a wind for ſecuring 
an annuity granted before the 17 Geo. 3. c. 26, /; 2. commanding that 
no action ſhall be brought on any judgment altered, (unleſs certain 
requiſites were N with,) is an action within that clauſe. 
1 T. R. 267.) 
[And a plea to a K facies muſt conclude © if the plaintiff ought 
to have or maintain his ation.” Jbid. Grey v. Fones, C. P. T. 4 G. 3. 
2 Wil. 251.] 
land a/ſcire facias to revive a former judgment is fo far a conti- 
nuation of the ſame action, that if the plaintiff's teſtator had agreed 
not to bring a writ of error in that former action, ſuch agreement 
ſhall bind his executors on the cz, fa. being brought againſt them. 
T. R. 388. 
If it 's to je execution of a judgment, the judgment muſt be 
entred upon record before the ſcire facias ſued; and = is not ſufficient 
that it is ſigned by the officer, Per Glinn. Pr. Reg. 


S * without motion in court. Pr. Reg. 495. Sal. 598. | 
And the record of the judgment muſt be in 8 for it is the 
FX foundation and warrant for the /cire facias. Pr. Reg. 
6 If it was ſeven years before, there muſt be a — ut the ſide 
bar. Sal. 598. 
f If after judgment revived by /cire factas, the defendant FORE before 
execution, there ſhall be another /cire facias without motion. Did. 
n, A. ſcire facias againſt a defendant ſays in hac parte. Sal. 599- 
0 Againſt the bail it ſays in ed parte. Ibid 
The /crre facias mult be ſued in the ſame court where judgment was 
ne given, if the record remains there. Vide Execution, (I I.) 
nſt And to the ſheriff of the ſame county where the original action 
39. was. Pr. Reg. 495. R. Hob. 3. Tel. 218. | 
And upon return of nulla bena in the ſame county, there may be a 
egit tftatum ſcire facias to the ſheriff of another county. 2 Les. 67. 
ia. But if a debt, after recovery in B. is aſſigned to Ma king, a ſcire 
'facias may ifſue out of the Exchequer. 1bid. 
the A ſire facias ought to be as ſhort as poſſible. Pr. Reg. 496. 
clas, And therefore it is ſufficient, tho? it be as general as. the record 
; ppon which it is founded. Mod. Ca. 296. 
lars And an immaterial variance from the record does not orejudies; | 
as, an omiſſion in the ſtyle of the king. R. 3 Mod. 227. 
cia, So, ſcire facias executor, of ſuch an one is ſufficient without PAmuyg 
261. him. 1 Les. 17. | 
= But it muſt recite the judgment that was given. Cro. El. 817. 
but And before what judge. Pr. Reg. 497. R. Sal. 517. 


2 _ record is ſpecial, it is ſafe to recite it as it was pleaded. 
J. 34. 0, 

It muſt be againſt all the defendaidta together. K. Sal. 598. 

A ſcire facias pro valore et dampnis upon a judgment in dower muſt 
mention the recovery of ſeiſin. OF. Br. 303. 305. 
ons or 
Vile diem quo fi nam recuperavit. 2 Inft. 80. 


If judgment was given 10 years before, it mall — be awarded | 


By the ,. Mert. 1. ſhe may recover the value and . 22 
—_— 15 | If 
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If a recognizance was taken before a judge, and not entred in 
court, and the plaintiff declares upon a r in court, it h\ - 
variance. N. Sal. 564. 659. 
And ſuch variance cannot be amended. R. Sal. 5 2. mul 
If the ſcire fact as be upon a judgment in ejectment for two meſ- | 
ſuages where the judgment was of one meſſuage, id. 


So, it ouzht to conclude, guare executio Feri non debet ; and there. 4 2 
fore if non debet | is omitted it is bad. Lat. 1282, | 
If the-judgment be againſt two and one dies, it fhall be againſt «3 y 0 
ſurvivor, quare execution againſt his goods, and a moiety of his j 
lands, an againſt the heir and zerretenants of the deceaſed, quare exe.  , = 
cution againſt them for a moiety of his lands habere nen 5 * 
Carth. 107. * i: "By 
[If defendant dies after writ of inquiry executed, and before the + 
return, and the ci. fa. is to ſhew cauſe why new writ-of inquiry q 
ſhould not be awarded, it ſhall be quaſhed ; for it ſhould be to thew ': 
cauſe why the damages aſſeſſed ſhould not be recovered. . R. on d- 10 
murrer, Compton v. Leeds, 13 G. 1. C. B. Geldſworthy v. | Southeat, 2 
H. 22 G. 2. B. R. H. 1 Wil. 243. : | 
If it be by an executor, it muſt make a profert of the letters tell 30 
mentary in the middle or at the end. R. Carth. 69. | 4 M 
But a ſcire facias againſt terretenanis need not ſhew by. what title they PE 
eptred. N. 1 L 312, . 801 
It need not recite all the proceedings upon which the judgment | 7 
was given, but the judgment only. R. Carth. 149. - by « 
Ihe term of the recovery need not be inſerted. Barnes, ar. F. 
The ſcire facias muſt not be teſted on a Sunday ; for it is not die; IL 
furidicus. Dy. 168. a. N 
There ought to be ſeven days between the teſte and return of every * 
eie facias ; and therefore 14 days between the wn of the firſt and . 
return of the ſecond oe Facias. R. 2 Jon, 228. R. 9 W.3. B. R.. 8 
(Com. Sal. Skin. 6 a 4 or 
0 So, 1 facies mall be delivered to the ſheriff four Uays at leaſt 8 
before the return. 2 Jen. 228. 5 7. R. 883. 2? - 
A convenient time. Sal. 59g by bi 
[If it has lain four days in nw office, ſummons upon it may iy be may 
made 1 time beſore the court is up, on the return- day. Obrian v. why 
| Frazier, M. 12 G. Str. 644.) © with 
[The ſheriff's return of ſeire feci does not eſtop the bail from ſhew- 
ing that they were ſummoned ſo late on the return-day that they 6 
could not bring in their principal before the riſing of the court. 2 T. R. „ 
737: 738. u. | 224, 
los 1 i. R. the ſecond ſcire . ought not to be ſued out is | 
till the firſt is returned. Sal. 599. Cont. Shin, 633. niſtrat 
Declaration may be entitled of the term generally, tho? the /ci. a : (E). 
is returnable the laſt return. Ward v. Gang H. 11 6. 3. 3 Vi. itt 
754. ] ;thout elae, { 
it may be quaſhed on plaintiff's motion, after appearance, WI to the 
coſts. Barnes, 431.] 92 | 1.05 
exec 
(3 Lg: ) Upon eobat Judgment. ] A ire fares lies quare e 80 f 
on upon every . upon 1 een is not ſued wil obtaing 


a yeal 


zitbin 
en 


* 2 228 * 4 as * 
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a year and 2 day, if the judgment was not given with à ceſet executia 
to ſuch a time, for then the year ſhall be computed from that time. 

Sed Ca. 28h: by : ROT | 

Tho? execution be ſued in part. Lut. 1264. 


So, tho' execution is ſued, but not continued for a year and a day. 


2 Lev. 77, 78. Carth. 2. MAD 1 | 
, Ie thee pon a judgment in a real aQtion- Vide Execution, (A 4. 
Th | — 


Upon a judgment in ejectment, where a ſtranger enters after 


judgment. R. Lut. 1268. 3 Lev. 100. Clift. 676, 7. 
So, it lies upon a judgment quod computet. 1 Lent. 25 8. 
So, if error is brought of the judgment after the year, which is 


quaſhed and void, there ought not to be execution, without a ſeire 


faciat; for the writ of error being void, does not revive the judg- 
ment. R. 1 Rol. 899. J. 40. e | 

Sor if there is an injunction out of Chancery, whereby execution 
is ſtayed for a year, there ſhall not be execution afterwards without a 
ſcire facias. R. Mod. Ca. 288. | 8 

[[f on judgment of Micbaelmas term, execution is ſtopt by injune- 
tion, and afterwards taken out teſted the laſt day of the ſubſequent 
Michaelmas term; it is irregular, without ci. fu. A writ of error is 
matter of record, which the court can take notice of, but an injunc- 
tion is not. Winter v. Lightbound, P. 6 G. Str. 301.] 

Therefore it is not neceſſary, where the judgment was ſuſpended 


by error, tho' a year and a day are paſted before judgment affirmed. 


E. Cro. El. 416. 706. R. 1 Rl. 899. J. 20. R. 1 Sal. 261. R. 
Lane, 20. R. Godb. 372. - 75 


Nor, where the judgment is affirmed within the year, tho? the 


execution is ſued out of the court where the judgment is affirmed; 
K. 5 Co. 88. a. Cont. Pr. Reg. 208. = EB 
or, where the judgment is affirmed, or the plaintiff is nonſuited, 


or diſcontinues in error, tho' the year was expired before error 
brought. R. 1 Rol. 899. J. 25. 25. R. 2 Cro. 364. Lane, 20. 


{If a delay of execution ſor a year has ariſen from the defendants 
by bills for injunctions, and by obtaining time for payment, execution 


may be ſued out without a ſcire factas ; and if a rule to ſhew cauſe 


why it ſhould not be ſet aſide is obtained, the court will diſcharge it 
with coſts. Mickel v. Cue, M. 32 G. 2. a B. M. 660. 


(3L 5.) By whom.) After the year and day a ſcire facias lies he- 


_ tween the ſame parties as were parties to the judgment. 77%. Br. 


224. | 


If the plaintiff dies, /cire facias lies by his .executor or admi- 
niltrator within a year. 2 1. 395. Th. Br. 240. Vide Execution 


(E) | . 

If the judgment is by an executor or adminiſtrator durante minors 
«le, the executor at his full age may have ſcire factas ; for he is privy 
to the judgment. R. 1 Rot. 889. J. 2. SS. 


Or, by an executor, upon condition that upon ſuch an act B. ſhall 


be executor. Dub. 1 Rel. 889. J. 5. | 

LY S0 now, by the /. 17 Car. 2. 8. if an executor or adminiſtrator 

obtaius judgment, and dies before execution, an adminiſtrator de bonis 
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hon, Sec. ſhall have a ſcire facias upon ſuch judgmenti Vide Adminiſe 
ws). - # . 3 


So, if he dies after the money levied by the execution, 10 8 
mains in the ſheriff's hands, he may perfect the execution. R. 1 fal. 


23. | | | | 
. [If an executor bring a ſcire faciat on a judgment or recognizance, 
and obtain judgment quod habeat executionem, and die inteſtate, the 
adminiſtrator de bonis non muſt bring a ſcire facias on the original judge 
ment, and cannot proceed upon the judgment on the Pare as, 
Semb, Ld. Raym. 1049.] : oh, 
Cf the plaintiff in an action, after judgment and a writ of error 
allowed, become bankrupt, his aſſignees cannot ſue out a fci. fa, in 
their own names to compel an aſſignment of errors, till ſome judg- 
ment be given; and then it muſt be done immediately after ſuch 
judgment ; but they ſhould go on with the writ of error in the bank- 
rupt's name till judgment. 1 T. R. 463. Vide 3 T. K. 437.) 


The huſband cannot have execution for the coſts on a plea of 


coverture found for the defendant, without a ſcire facias. Doug. 63). 


(614.)] | | 


(3 L 6.) Againſt whom.] So, if defendant dies after judgment, 2 
faire facias lies within a year againſt his executor or adminiſtrator, 
Luft. 1273, 4. Th. Breu. 241. | 

So, in ejectment it lics againſt an executor and a ſtranger who 
entred after judgment. R. Lut. 1268. 3 Lev. 100. Vide ante, 
(3 LA.) 8 . 7 
* Or, againſt terretenants generally, or by ſpecial name. Sal. 600. 

If it be againſt A. tenen. præmiſſorum, it ſhall be intended tenant at 
the time of the /iberate. R. Jon. 90. | fe | 

So, if judgment is recovered againſt an executor or adminiſtrator, 
who dies, a /cire facias lies upon it againſt the adminiſtrator de bon 


von, &c. being alſo adminiſtrator of the executor. R. per three J. 


Jon. 214. R. 1 Rel. 890. J. 35, Cro. Car. 167. | 
So, againſt the executor of an adminiſtrator againſt whom the 
judgment was given, if he has waſted the goods of his inteſtate. Clift, 
TW | | | 


(3L 7.) When it does net lie.) But a ſcire facias does not lie, where 
there wants privity z as, by an adminiſtrator de bonis non, & c. and upon 
a judgment by an executor or adminiſtrator till the f. 17 Car. 2. 8. 

on. 248, Vide ante, (3 L 6.)— Adminiftration (G). . 

Nor, by the heit, where his anceſtor had ſued an elegit. R. Lane, 16. 

Nor, by the adminiſtrator of an adminiſtrator upon a judgment b) 
his inteſtate, for a debt duc to the firſt inteſtate ; tho' the debt 1s 

brought into court he cannot take it;; tho? he alſo obtained judgment 

by miſtake, for it is erroncous. Latch, 14a. ; 

| So, it does not lie, tho? there is privity by him who has no intereſt 

in the thing recovered” as, if huſband and wife recover land in right 

of the wife, and the wife dies, the huſband ſhall not have a /cire facts? 

upon the judgment. Jon. 248. 5 RE | 

80, if huſband and wiſe as executrix or adminiſtratrix recover. R. 

Yen. 248. 1 Rol. 899. J. 10. Vide Baron and Feme (Z). Fe 
, | N , 
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| Yet, where huſband and wife have a judgment for. a debt to the 


wife, the huſband alone ſhall ſue execution without a /cire faciar: R. 
Med. 179. Vide Baron and Feme, (E 3,—&),. 

So, it does nat lie againſt the heir and zerretinants of the tenant in 
dower, after judgment againſt him and ſeiſin awarded, if he dies be- 


ſore inquiry of damages. K. 3 Lev. 275. 


Nor, by the adminiſtrator of the demandant in dower, if ſhe dies 


before damages and coſts aſſeſſed. Dub. Bid. 


63 LS.) Judgment in ſcire facias upon defauls. Wiew without tu 


ſcire Faciaſes.) If upon. 3 /cire faciar the ſheriff rtusvs fre fon 
nit - 


and the defendant makes default, there ſhall be judgment aga 


him. N : ” 1 | 
| [But execution will not be permitted to iſſue on a ſci. fa. to revive 
an old judgment, till a ſcire fect returned or an affidavit of notice. 


2 Bl. 1140.] | 


So, in C. B. if a ſcire facias goes upon a judgment for debt and da - 


mages againſt the defendant himſcif, who was party and privy to the 
judgment, and the ſheriff returns nichil, and the defendant makes de- 
fault, there ſhall be judgment againſt him without awarding a ſecond 


ſeire facias. Dy. 168. a. 2, Inft. 472. Sal. 599. 


(3 Lg.) When not.] But in all caſes where the ſheriff returns 
nichil upon a ſcire facias in B. R. another ſcire facias ſhall be awarded. 


2 Infl. 472. 2 Mod. Ca. 227. 


And if upon the ſecond ſcire facias the ſheriff returns nichil, and 
the defendant does not appear, there ſhall be judgment againſt him. 
Dy. 168. a. 198. a. 172. a. 201. 2. „„ 

So, in a ſcire facias upon a recogniſance in C. B. there ſhall not be 


| judgment againſt the defendant upon his default till two nichils are 


returned. Dy. 168. a. TOE We 
Nor, in a /cire facias upon a judgment in C. B. where the defendant 
was not party to the record; as, if it be againſt an executor or admi- 


niſtrator, c. Vid. 


So, if the defendant after judgment takes buſband, and the ſcire 
facias is againſt her huſband and her. Per C. B. P.g An. ö 
Nor, in a /cire facias in C. B. for any cauſe, except upon à 


by recovery for debt and damages againſt a party to the record. Dy. 


168. 0. | | 1 
As, if nichil is returned upon a ſcire facies againſt a. conuſee after 
judgment in audita querela to be relieved from a recognizance by an 


infant, there muſt be a ſecond ſcire facias. R. 2 Cro. 59. 


8o, if the ſcire facias is againſt two, and the ſheriff, as to one, re- 


turns ſcire fect, and nichil as to the other, there ſhall be a ſecond /cire 


 facias againſt both. Per tot. Cur. , 1 H. 4. 5.a. 

If there is judgment againſt the defendant by default after a ſcire 
feci returned, he is without remedy, tho' there was no judgment ori- 
ginally ven; R. 1 Lev. 41. „ | 

So, if the ſcire facias is againſt an heir, who, being warned, ſuffers 


judgment by default, he ſhall have no remedy in law, tho' his father 
was only tenant for life, remainder to him in fee. hid. 


So, if the remainder was to him in tail. R. 1 Leu. 41. 1 Sid. 54. 
304 | 80, 


Ray. 19. 
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| 86} in af eat where be has matter pleadable tothe cire 
1 a/. 264. & . 5 fs, 2 
But after judgment upon two nichils returned. the defendant may 
be relieved upon motion without an audita querela. 1 Sal. 93. 264. | 
l After two nichils and ſcire fieri inquiry, devaſtavit returned, 4 © 
| traverſed; if the defendant does not apply in a reaſonable time, the 
court will not relieve on motion. five + v. N T. 110,2. 


Str. 1759) -- | p 
(3 5 To.) Pleas to 4 ſire fcins: dar are > AA J- Tos Kere | 
22 the defendant may plead in abatement or in bar. 2 Infl. 470. TY 
But he can plead nothing in bar which he ge have Rong to "0 
the original action. Cowp. 728.] I 2 
To aid, receipt, and age, ſhall be allowed. 2 Eli. 470. al 
But proceſs of ſummons, attachment, and for a view, are ouſted e. 
ty the „l. M. 2. 45. id. f 
So, efſeign of the tenant, defendant, prayee in aid, or Plamtiff him. ra 
ſelf. bid- ; | v. 
So, protection ſhall not be allowed. Pid. 
So, the defendant cannot plead matter contrary to the title upon 
which the recovery was obtained. Sid. . in 
Nor, a thipg which proves the judgment only erroneous and voi 
able. Bid. 
Nor, error pending of the ſame judgment 4 Mod. 248. Sen. de 
cont. Sba. 188. 30 
[1f defendant pleads to ci. fa. quare, & c. that plaintiff ſhould not Shi 
have his action, (inſtead of 5 xt is well enough. . 0 
* T. 4 G. 3. 2 Will. 251.) | 13. 
0 
| (3E II.) To a ſcire facias upon a 8 In abatement.) And mo 
8 to a /cire facias upon a judgment the defendant may plead in 1 
| abatement, that there are not fifteen days between the refle and return. upa 
| "Lut. 25. Vide Abatement, (H 14.) trat 
Quod non tenet ſpecially : as, that he has only for years. R. 3 Lev, R. 
= 205. Co. Ent. 620. 624. a. Vide Abatement, (F 13.) | = 
== But general gon tenure is no plea, R. 3 Lev, 205, Yet it was Vid 
ole pleaded generally, tho* nothing done upon it. 2 Sand. 12. K. 10 C 
plea. Cro. El. 872. R. Sal. 601. 0 
4 So, where tenants are returned tenants of ſeveral parts; they catinot niſtr 
= Join in a plea of ſeiſin i in another. R. Sal. 601. | | B 
| So, they cannot plead non- tenure by implication: as, hat cb a ore tain 
is ee ed of the freehold. Ibid. | paid 
's hat he holds jointly with B. R. Mo. 524 - of a 
| * That there was no ſcire facias againſt the other defendant, Sal. 590. It 
K. 2 Cro. 506, 507. there 
T hat there are other terretenants not named. R. 2 Sand. 8. 23. 3. R. Me. migh 
© £2 marg 
: Or, if the return does not ſay that A. B. Ee. are all the terre- Tt 
Fenantr, it is bad. N. Sal. 5 an uf 
| ' That there are terretenants. in enther county againſt avhom there i i 80 
_ Re tcire facias. R. 2 Vent. 104. Clift. 672. | in be 
Nut ſuch plea ſhall conclade, , re/pondere debet ; for it is not direaly mage 
i in abatement. 2 Sand. 8. K. 2 8 105. R. Sal. 601. Mad. = 3 Judgn 
236. 5 | | 
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And if it be that there are other terretenants in another county, it 

ſhall not ſay; not named, nor returned. R. 2 i 
So, this plea, after a plea in bar, does not avail Jon. 319. 

V pon ſuch plea the plaintiff may take 'a new writ againſt other 


| terretenants. 2 Sand, 8 


(3 L 12.) In bar, by an executor or adiminiflrater.] So, to ſcire facias 
againſt an executor or adminiſtrator the defendant may plead in bar 


that he had fully adminiſtered die impetrationis of the ſcite facias. Off 
Br. 253. 2 Sand. 220. Vide ante, (2 D 9.) | | 


[A ſcire facias on a judgment muſt purſue the terms of the judg- 


ment. And therefore where an executor pleads plene adminiſtraui 


and the plaintiff does not take iſſue on it, but takes a judgment of 
aſſets quando acciderint, the ſcire facias on that judgment muſt pray 
execution of ſuch aſſets only as have come to the executor's hands 


ſince the former judgment; and if it prays execution of aſſets gene- 
rally, without confining it to that time, it cannot be ſupported, Mara 


v. Juin, B. R. M. 35 Geo. 3. 6 T. X. 1.] 
Ne unques executor. Mod. Int. 367. x fre 

So, judgment againſt him upon a prior ſcire facias, upon a ſcire ſieri 
inquiry and devaſtavit returned. Cro. El. 886. * 

Or, ſuch prior ſcire facias pending, and no ſubſequent aſſets. Bid. 

But plene adminiſiravit and nulla bona will be bad upon a ſpecial 
demurrer. R. 4 Mod. 296. 1 Sal. 296. Semb. Al. 48. OF. Br. 
302. R. Cre. El. 575. He ought to plead, Nothing in his hands. 
Shin. 566. | | "i © p 

So, he may plead nul tiel record. Mod. Int. 368. Vide ante, (ꝛ W. 


13.) ; 
So, by the /. 4 & 5 An. 16. payment, if the defendant has paid the 

money due on ſuch judgment. PB | e 
So, a thing which ſhews the writ to be miſtaken : as, if a ſcire facias 

upon a judgment againſt A. and B. is brought againſt the adminiſ- 


trator of B. as ſurvivor, the defendant may ſay that A. ſurvived. 
R. 1 Sal. 262. Wo | $455 


So, he may plead a releaſe to the teſtator or himſelf. 3 Lev. 272. | 
Vide ante, (2 W 30.) | | 


Or, a releaſe by the executor of the plaintiff, | | 
Or, by one executor or adminiltrator, or, to one executor or admi- 
niſtrator. 3 Lev. 272. | WT; 

But it is no plea, that by deed the plaintiff agreed that, if he ob- 


tained judgment, he would not take gut execution if the defendant 


paid 100 J. which money he has paid; for there can be no defeaſance 
of a judgment before it is given. R. Cro. El. 837. 1 

It is no plea in a ſcire faciat upon a judgment againſt himſelf, that 
there is another judgment againſt the teſtator unſatisfied ; for he 


might have pleaded it to the firſt action againſt him. Dy. 80. a. in 
marg. R. 1 Sal. 315. ; X 


That the bond, upon which the judgment was obtained, was upon 

an uſurious contract. R. 1 Sid. 182. l 

_ So, he may plead outlawry of the plaintiff before the firſt judgment 

in battery, &c. for tho' it was no bar to the action, becauſe the da- 

mages were uncertain, yet it ſhall be a bar to the ire faciar when the 

Judgment has aſcertained the damages. R. Jon. 239. | p 
LEE | So, 
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So, he may plead chat the plaintiff's teſtator became fab. d, f. 


1 Sand. 355. % Es ; n e ob | 
| That error is depending upon the original jutlgment, _ Skin. 590. 


So, he may plead that the plaintiff leyied debt and damages by b 


Feri facias againſt the teſtator. C. 675. R. 4 Le. 194. on. 
Car. 328. | : ; of „ 
But it is no good plea, that the plaintiff levied part by Feri faciar 
and agreed tg accept 10/, at ſuch a day for ſatisfaction of the 5 
which was paid accordingly ; for payment is no plea to a debt upon 
record... K. 3 Leu. 119. Ave . 3666 EE hone one 
Quad teftator cepit per ca. ſa. in execution, and afterwards permitted 
une. Of: Br. zoo. 8h ij. 1 0 
nem he obtained judgment in C. B. upon the ſame judgment. R. Cry 
So. it is no plea, quod cepit te/tator. per ca. ſa. who died in execution, 


O. Breu. 245. | | | 
That he paid the money recovered without acquittance, Jon. 326, 7, 


[4 


(3 L 13.) By an heir.) So, to a ſcire facias againſt an heir, he may 
plead, riens per diſcent. _ Semb. Dy. 334. Cre. Car. 295. 

Or, pray that the paro/ may demur, if the heir is within age, 
2 Inſt. 396. Cre. Car. 295. 
. And if it is found againſt the heir, there ſhall be execution againſt 
him for a moiety only, and .not for the whole; for the heir is 
charged only as ferretenant. R. Cro. Car. 296. 313. R. Fon. 8). 
Poph. 154. | | 
If there are ſcveral heirs, as parceners, in gavellind, &c. and a ſcire 
Pon is againſt one only, he ſhall have contribution againſt the others. 
3 Co. 12.6. 1 
b So, if part of · the land deſcended to the heir of the part of the 
father, other part to the heir de parte matris. 3 Co. 13. a. 

But, it is no plea, that before the ſcire facias the heir levied a fine 
to the uſe of himſelf in fee. Semb. Co. Ent, 622. b. 

So, if the heir alone is charged, he ſhall not have a ſcire facias 
againſt a purchaſer. R. 3 Co. 12, 13. | 

So, if there be a /cire facias againſt an heir, or ferretenants, after 
Judgment againſt the anceſtor, he ſhall not plead any matter in avoid- 
ance of the judgment, tho'-the judgment was by nil dicit : as, that 4. 
for whoſe ſufficiency the anceſtor was bound, was ſufficient. R. 
Sav. 2 LO b. CO : | ; 

So, if judgment be againſt A. and B. and one dies, a ſcire facia! 
lies againſt the ſurvivor ; and it is no plea that the deceaſed has an heir 
to whom aſſets deſcended. R. 1 Lev. 30. | 

So, if the /cire facias be againſt both, he may take execution, after 
judgment againſt both by e/egit, or by „eri facias againſt the ſurywor 
only. 1 Lev. 30. > | | 


(3 L 14.) By terretenants.] So, to a ſcire facias againſt a terretena"!, 
he may plead in bar any thing which, ſhews his lands not liable © 
execution: as, that the defendant in the original action enfeoffed 
himſelf, or others, under whom he claims, before the judgment, w. 
traverſe of the ſeiſin tempore judicii aut unguam peu. Of Brev. 
251, | EE | if 


* * : ry of HEY and m thatoon, he hall be ad- 
* . to be ſeiſed, tho he made a feoffment, if it was with an 
intent to defraud creditors. R. 2006, 72, 7+ 


So, terretenants may plead, that the heir Has ſuicient by "FI" 


» whereof the plaintiff might have execution. Co. Ent. 620. 
That the. original defendant was not ſeiſed of the lands in their peſ- 


2 e, Leden ws tenant in tail and died, and bis iſſue 
1 


e terretenant. Co. Ent. 621. 


Wat the defendant i in the Judgment was not ei iſed in fee. Th. Br. 272, 


273. 28 
e Te enfeoffed the terretenant, and before judgment diſſeiſad him, 
 wheroupen the terretenant after judgment re-entered. Off. Br. 303. 
So, terretenants may plead that they have nothing but a reverſion 
After a term of years, and pray Judicium þ executio during og term. 
* 671. 
So, a terretenant may plead nul tiel record. 
A releaſe to him by the plaintiff. | | 
But it is no plea for a terretenant, that the heir Ka afſets ; for tho” 
the plaintiff may ſue execution againſt the heir alone, without 
naming the purchaſer; yet it is not of neceſſity, 2 Tf. 396. Serb. 
Co. Ent. 620. 


That no ſcire facias was N 2 the executors tho? they 


have aſſets. Semb. Dy. 208. a. 
Nor, no ſcire facias againft him as heir but as terretenant only ; tho” 
he was heir. R. Cro. El. 8c 96. | 


( ; L 15.) By the defendant himſel If So, to a ſcire FIG after the 
year and day ayainſt the defendant himſelf, he my plead. nul tiel 
record. Off. Br. 279. 
| That the debt was levied by ber facies. Clift. 67 *. 
He cannot plead that the warrant of attorney was ; given. on an 
ufurious contract. Buſh v. Gower, & 9 G. 2. Str. 1043. B. R. E. 


233-] 
(3 L 16.) Scire . upon a „ 


So, a ſeire facias may be ſued, upon a recogniſance gun ian 


Chancery, againſt the conuſor himſelf. 2 Sand. 6. 

Or, againſt his heir, or terretenants. 

So, againſt them upon a recogniſance in B. R. or c. B. 

Or, before the chicf juſtice or other judge out of court. 

So, after the debt ſatisfied, a ſcire facias ad computandum lies by the 
conuſor againſt the conuſee. Vide Statute-Staple (G). 

So, if a conuſor dies, a /cire facias may be ſued * his heir. 
1 Kol. goo. J. 35. 

And it may be ſued againſt him without the Zerretenants ; for he 

| ſhall have no contribution any more than the conuſor himſelf. Ihid. 
A 37. 2 fl. 396. 

Or, it may be ſued againſt the heir and zerre!.nants. Cic. Car. 
295. 

And if it be returned that there is no heir, or that the heir is bead, 
or that he was warned, and not other wiſe, it may de ſued againſt the 
terretenants, 1 Nol. 900. J. 45. 1 
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And thereon he may determine treſpaſs to any value. Bid. 


And 


„% —_ Aa © M.. 
e, if the eonuſee extends part of the lands of the connfor only; MW 
the Zerretenant may have a ſcire facias in the nature of an audita n 
rela againſt him, or an audita querela at his election. R. Fon, o. 't4 
A. ſcire facias upon a recogniſance muſt purſue the recognifance, .* ' - 
© [lt cannot be teſted the ſame day the party makes default. Rey n 
White, H. 18 G. 2. Str. 1220. © oo 5 wy 
[Scire facias againſt bail in error on a judgment for damages, mug.» '. Wl . 
be to ſhew cauſe why plaintiff ſhould not have execution, of the del * * 
aforeſaid, (the ſpecific ſum in the recognifance,) not of the damages, | Fon. 
Harl v. Evans, T. 18 G. 2. Will. 98] ER GS 75 
But if it concludes, guare executionem non, & c. juxta formam recu · li 
peration. prædict. inſtead of (recogn.) it ſhall be amended, for it is ſur. l 
pluſage. R. 3 Med. 25 1. Sins 8 . 7 de 
LScire facias in the Petty- bag will lie on a bond given to the htte 1 
king, his executors, and adminiſtrators. as within 33 H. 87 c. 3% "ot 
Rex v. Bradford, H. 1 G. 2 Ld. Raym. 1327. i Chancery.] * © th 
(3 L 17.) Scire Farias for other Cauſes. *- © 24 
So, if a judgment be reverſed after execution, a ſcire facias lies 4 
for the defendant againſt the plaintiff for the money recovered. Jun. 23 
326. Es oe _ 
If there be judgment in error to reverſe a fine, a ſcire facias lies | 
againſt the ferretenants, and it lies before or after judgment in the att 
_ diſcretion of the court. Hard. 163, 4. | an 
If there be judgment for the plaintiff in replevin, and a return is 4 
not made, a 250 facias lies againſt the pledges. 2 Mod. Ca. 313, nor 
Vide ante, (3 K 5.) | 8 5 1 
[Scire facias in replevin will lie on plaint, or on writ. One may tuti 
be bail with others for himſelf; if elongat. is returned for the prin- "= 
cipal the pledges may be ſued; if the writ of inquiry is reducible to _ jour 
a certainty, it is enough; and diſcontinuance is nothing in this V 
ſuit, unleſs it had been void or a nullity. Mulſo v. Shere, T. 4 6. A 
Fort. 330. 5 e < Ye * 
| (3 L 18.) Judgment in a S:ire Facias. | 
\ \ | . 
it Judgment in /cire facias depends upon the original judgment; for (3 
this is reverſed, the judgment in /cire facias does not ſtand in force. cla 
Mad. 187. Vide ante, (3 L 8, 9.) 0 755 gc 
[Judgment on a ſcire facias caunot give damages for delay of exe- B. 
cution; but if it does, it may be. reverſed for that, and affirmed pre Vide 
reſiduo. Str. 807. Ld. Raym. 1532. | | | 
[But if it is found that plaintiff is damnified, and put to coſts to 64. (3 
it is well; for it is only meant as a foundation for the coſts de incre- and 1 
mento. Damages may mean coſts. Knox v. Coftello, M. 6 G. 3. bad ; 
3 B. AH. 1789.] | . | | = 
EST 11 
(3 M) Pleading in Treſpaſs. 197, 
(3 M 1.) The Original. N . 
. [| RESPASS is vicontiel, which gives commiſſion to the ſheriff to 80 
| hear and determine in his county. F. N. B. 85. F. M 
Vibbs 


* BY v4 ef armis. 1 N 5 15 
a * = be ſued b 1. a writ. area whe neu aud 5 
/ qurnable in B. R. or C. B. F. N. . 86. H | | 
And this writ ſhall always ſay, vi er armis.. Bid e | 

If it be for taking a live _ the writ Wy" ſays, copit & 
. F. N. B. 88. B. ' 
If fora dead chattel cepit et a 3 id. « 

ft for moveable chattels, preti;, &c. Reg. 93. 5. 

If for immoveable, ad valentiam, & c. Did. N 
But cebit et abdurit, or eu, may be uſed ptomiſcuouſly for 
Ws or dead chattels. 

So, pretii or ad 2 2 be uſed promiſcabully for a live or 
dead thing. N B. 88. Dy. 4 2 Gro. 307. 2 Vent. 
. i it be omitted in treſpaſs for lig cattle, it is not fatal; for 
they may be returned. Reg. 97. 5. 

80, the omiſſion does not prejudice in any cafe after verdict. R. 7 
1 Sid. 39. 2 Vent. 1714. 

Nor, upon a — 52 een Semb. 2 Gn, 147. Cent, 2 Lev. 
230. Hed oh 


| 5 „ 79 Proceſs, 


The proceſs in treſpafs is attachment and diſtreſs; and if Tad be 
attachment or diſtreſs the ſheriff returns nichil, a capias, alias, Parity 
and exigent, and proceſs to outlawry. 1 Brownl. 193. 
If, at the return of the attachment, the defendant does not appears 
nor caſt an eſſoign, he ſhall loſe the goods attached. Bid. 
If he caſts an effoign, he ſhall haye a writ to the ſheriff for reſti- 
tution of his goods. 461d. 
Tho' he does not appear at the day to which the eſſoign is ad- 
journed. bid. 
When treſpaſs lies or not, and by or againſt whom, vide Treaf 
A 1, Ce. 
| When with a Je cum, Sc. vide Treſpoſe, G 1 ) 


(3M 3. ) Declaration. 


(3 M 3. ) In what county alleged. Declan in 1 treſpaſs quare 
clauſum fregit, myſt be alleged in the county where the land lies, 
So, for any local treſpaſs. 
But for battery, taking of goods, Oc. it may be in any county, 
Vide Action, (N 12.) | k | | 
(3M 4.) Muſt be direct and 22 Five.) Ie muſt be direct and poſitive, 
and therefore, if the plaintiff declares, quod cum defendant, c. it is 
* for nothing is directly aſirmed. R. Cro. El. 507. Ney, 58. 
K. after uerdlicr, 2 Bal. 215. Semb. 2 Lev. 193. $06. C, g. 256. 
Tho? the defendant conſeſſes and juſtifies the treſpaſs, K, 2 Fon. 
197. 
So, ſince the ft. 4 to 5 An. 16. for this daes 2 enlarge the former 
ſtatutes, after verdict. R. in C. B. P. 2 Geo. R. ibm. M. 5 Geo. 
So, if the plaintiff declares guare cum, &c. R. Sal. 636. 
[But nec non de eo quod, & c. aſter a quod cum, is a politive charge. 
| N v. Edmonds, H. 13 G, . 684. 2 Ld. Raym. 1413.] . 
[2d 
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uod cum is el enough” after verdiQ, though, poſkk 
might eb rr: Douglas gre Ho 29S 2. Ws F 


99-] 
[Need cum is wit on | ſpecial 'demurrer, * the uit is ſet farth 


* 


in the declaration, A 2 Wil. 203} I 


9 a * K 1 
SE 4 
* 10 


} 


(3 M5.) 22. 2 certain. 11. muſt be certain, aud therefore muſt 
; ſhew the quantity and quality of the cattle or goods taken. R. 5 0. y 


34. L. Vide ante, (C 21.) ba 
[The goods rhuſt be ſpecified, for otherwiſe Aefeniiarit could not 


juſtify, nor could the recovery be pleaded in bar to another action, | 


Bertie v. Pickering, T. 9 G. 3. 4 B. M. 2455.J) / 
If the word i is general; as, tres pullos, 8c. it muſt give : an! be 1 
Tut. 1492. 


But it is ſufficient that the quantity, Oc. is aſcertained by * A thi 
to which it refers: as, a declaration, guare ciſtam cepit et diverſa vel 
menta in ciſia prædicta, is good, Wes ſaying what clothes he took, 
K. Al. 9. Vide ante, (C 27.) | | 

CAnd in treſpaſs guare clauſum fregit the declaration may be gene. 
ral, without naming the cloſes wicket draws on 9 bar, and 
* alignment. 2 Bl. 1089. 

It moſt allege the time of the treſpaſs before the declaration filed; 
and therefore, if the declaration is filed in T; rinity term, and the tel. 
aſs alleged after the term and before trial, it is bad. 1 Sid. zob. 

If it is alleged aſter the declaration filed, at any time, it is bad upon 
demurrer. _ 

If it is alleged after the declaration oY before trial, it is bad after 
verdict, except where the jury find ſpecially that the defendant was 
guilty before the declaration filed. R. 1 Sid. 308. R. M. 8 V. 3. 
B. R. Blackhall v. Heale, (Com. 12.) Sal. 662. 

But, if it is alle 85 at a day after trial, it will be aided by verdidt, | 

( 


Bid. Vide ante, 
Or, at an impoſſible tay R. M. 8 W. 3. B. K. Wall v. bu 


(Cem. 13.) | 
If it is alleged that ſuch a day the defendant amprifovcd him, and 
detained him twenty-four days, without ſaying when, it ſhall be in · 
tended immediately after the impriſonment. R. 2 Cre. 664. 
If it alleges v alia encrmia eis intulit inſtead of ei, it is not material, 
bid, 
So, if it alleges the treſpaſs in a cloſe vocat. A. aburtan. ſuper terra 
B. in D., the cloſe ſhall be intended 1 in D. R. 2 Rol. 251. 1. 45. 


(3 M 6.) Muft be conformable to the original. It muſt be conform» | 
able to the original; and therefore, if the declaration is guare c/auſe, 
when the original was guare larfum fregit, it is bad. R. Gro. El. 185, 
Vide ante, (C 13.) 

If the declaration is guare clauſum, omitting fregit, and the writ 
guare clauſum fregit. Per two J. Vent. cont. 2 Vent. 153. 

But an immaterial variance, or what may be ſupplied by intend 
ment, does not prejudice. Aid. 

Nor, a miſtake of ſummon. for attach. Vide oy: (C 13. 0 


1 


2 M7.) A be vi et _ It mu be vi et armis et contra ft | 
(am; 


Q, a, oy 


mi 


$ . 
9 


m: ſor the omiſſion is ſubſtance. R. 2 Croc 443. $26. 536. " Adm, 


Cre. Car. 325. R. that it was form. 2 Cro. 130. R. Sal. 636. 640. 


Carth. 66. 


Hut now, by the /f. 16 & 17 Car. 2.8. it is aided after verdict. 


[This ſtatute applies to thoſe caſes only which appear on the face 


ol the declaration to have been intended to be actions of treſpaſs,” and 


not where the memorandum is of © an aQion of treſpaſs on the caſe.” 


Savignac v. Roome, B. R. M. 35 Geo. 3. 6 T. R. 125.] 


And by the f. 4 & 5 An. 16. upon a general demurrer. 


So, if it is recited in the writ, it is ſufficient; tho' it is omitted in 
the declaration. R. Lut. 1509. Semb. Sti. 408. Dub. F, g. 256. 


| Vid ante, (C 12.) 
(3M 8.) Muft be contra pacem.] It muſt be contra pacem nuper 


regis & regis nunc, if the treſpaſs is alleged in a former reign. R. 
Sho. 28. Adm. 2 Vent. 49. 2 Cre. 377. R. Sal. 636. R. that it may 
be ſo. 11 H. 4.15.64 | | 


But contra pacem nuper regis et regis nunc, where the whole was in 
a former reign, is ſurpluſage as to the words regis nunc, and ſhall be 


aided, R. 2 Cro. 377. 3 Bul. 82. R. Carth.g5. 


So, contra pacem regis nunc, if treſpaſs is ſuch a year, which was in 
a former reign ; for the court takes notice of the king's demiſe. R. 
Sal. 640. | VF. rn FR 

It muſt mention the goods to be ſo much pretii, or ad valentiam, 


&c; 2 Lev. 230. Vide ante, (3M 1.) 1 


But it is ſufficient if it is in the writ, tho? omitted in the declara- 


tion. R. 1 Sid. 150. Vide ante, (C 13.) 


And ſhall be aided after verdict, and upon a general demurrer, for 
it is form only, 2 Cro. 148. Vide ante, (3M 1.) N 


(3 M9.) Mu —_ a property or paſſeſſion in the plaintiff.) So, the 
declaration muſt ſa 
land or goods, c. is in the plaintiff; and therefore, if in treſpaſs 
iþfrus quer., or ſua, is not inſerted, it is bad. R. 1 Sid. 184. 

And it will be bad after verdict. Bid. 

Tho? it is guare clauſum freyit of the plaintiff, and 5 carectat. fæni 
ibidem cepit, omitting ſui for it ſhall not be intended the plaintiff's 


hay, tho' it is in his cloſe, without being alleged. R. 2 Lev. 156. 


So, a declaration by huſband and wife for taking the wife's goods, 
is not good, without ſaying that they were the goods of the huſband 


for it ſhall not be intended. R. 2 Lev. 20. 


So, a declaration for taking goods a perſond of the plaintiff ſhall 


not be intended in his poſſeſſion. R. per three J. tevo cont. Tel. 36. 
2 Cro. 46. 1 Brownl. 19g 199. 5 
So, treſpaſs by dean and chapter for entring the cloſe of the dean, 


is not good. R. Cro. El. 200. | | 
So, treſpaſs for taking ?riticum out of his cloſe in D., and ſuch 2 


thing de bonis of the plaintiff in D.; for de bonis of the plaintiff does 


not extend to the zriticum. R. Mod. Ca, 15. 
Soy treſ paſs quare equos in clauſa ſuo exiſten., et 10 congios tritici de 
__ plaintiff exi/ten., does not ſhew a property in the horſes, RX. Sal. 
40. | | | 


But if 2 querentis or ſua is in the original recited, it is ſufficient, . 


tho” 


$3 7 3» Ts _ 


y that the property, or at leaſt the poſſeſſion, of the 
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tho*. omitted in the declaration. R. 1 Sid. 187. R. Lut, I509, 1 
Vide ante, (C 12.) 0 . 


So, if the defendant by his plea ſhews the goods to be in the pol 


| ſeſſion of the. plaintiff, this aids the declapation. R. 1 Sid. 189. 


Vide ante, (C 85.) ; BE * 14 7 Cad i EF | 
And, in treſpaſs for things which are fere nature, and not re- 
claimed, the plaintiff muſt not ſay /uos. R,. 22 H. 6. 59. b. 5 

As, in treſpaſs quare cuniculot, damas, piſces, &c. cepit, he muſt nat 
ſay ſuos, or ipfus. R. 3 Lev. 227. oh „ | 
Yet, in treſpaſs for taking animals which were fere nature, if. he 
hews them to be reclaimed, he may ſay /uos. 22 H. 6. 59. 6. 

Or, for taking monkies, parrots, &c. ; for they are merchandize, 
and valuable. 2 Cro. 262. . | 48 

Or, for taking feras nature in his ſoil, park, or warren, for he has 
the poſſeſſory property: as, guare clauſam fregit, or parcum, or wur- 
rennam fregit et cuniculos ſuos, damas ſus, &c. ibidem invent. cepit, &c, 
R. 22 H.6. 59. ö. 2 Cro. 195. R. Cro. Car. 553. 7 Co. 11.6. R. 
9 V. 3. B. R. Sutton v. Moody. (Com. 34.) Dub. 3 Lev. 227. R. 
Sal. 556. (Vide 1 Ld. Ray. 250.) | | | 

So, in treſpaſs guare cuntczelag ſuos, &c. cepit, generally is well after 
verdict; for they ſhall be intended to be tame, or reclaimed, or dead, 
R. Gro, Car. 18, R. Ray. 16. D. Cro, El. 125. Ow. 93. R. 
5 Med. 375. | 


So, 'quare canem ſuum. R. cont. 3 Leo. 219. 


So, quare piſces ſuos in ſeparali piſcaria querentis cepit. R. Jon. 44 
Cro. Car, 553, 4- i 

So, if the plaintiff declares quatre clauſum in uſu et occupatione of the 
plaintiff, it is well. R. P. 3 V. M. Reynolds v. Chubbs. 

Or, quare bona ſua, viz, unam carectat. fent in ſtabulo defendentis cebit 
tho” he does not ſay /#i, for the viz. makes it a particular of bona ſus, 
R. 3 V. GM. 8 | | 

- So, if he declares guare 10 carefat. foli ad valentiam 100 1. and 10 
pecias maherem. ipſius querentis ad valentiam, &c. it is ſufficient ; for 


ipfuus querentis refers to both. R. 2 Rol. 250. l. 40. 


o 


— 


(3 M 10.) When it may be with a continuando.)J A declaration in 
treſpaſs may allege it to be committed continuando from ſuch a day to 
ſuch a day. 2 Rol. 545. J. 15. 3 

And this in treſpaſs quare clauſum or domum fregit, as well as for 
ſpoiling his graſs, or cutting his corn. F. N. B. 91. L. 2 Rol. 54 
J. 37. 40. 1 Sid. 319. | | „ 

Or, for cutting down ſeveral acres of wood. 1 Sid. 319. 

Or, for me/ne profits, and afport. 500 carectut. frumenti. Semb, 
Ibid. | N | 

[Treſpaſſes on different days may be laid in one count, for break- 
ing, Oc. on ſuch a day, with a continuando; and if there are more 
counts; the court, on application, will reduce them to one. Barn 


360. 


And the continuando may be for any treſpaſs which does not impot 
repugnancy, tho' the act was not continued; as, for treſpaſs pedibun 
ombulando, tho it be the act of a man. Mod. Ca. 39, 49. Semb, Je ; 
Mod. 179. Vidg infra. i | 

Entring his cloſe and killing his conies, R. Mod. Ca. 39. 


4 


3 


Eutring 


Entring and hunting. R. Sal. 639. 8 „ 

And the continuando may be alleged for. ſeveral years, for 10, 12, 
or 500 years. 2 Rel. 549. J. 47. 3 Mod. 110. 1 Sid. 253. 

It may be to a day alter the term began, if it be before the bill filed. 
D. 1 Vent. 264. | e & tay" T 
But, regularly, a continuando cannot be alleged in a treſpaſs which 
has not continuance: as, for a ſingle act; as, in treſpaſs guare arbo- 
rem ſuccidit, equum cepit, & c. R. 2 Rol. 549. I. 41. 1 Sid. 319. R. 

Sal. 639. Is : | 8 

ä 3 the act of a man, tho? the act in its nature may be done 
upon ſeveral days; for a man cannot act continually ſeveral days 
without interruptioh by fleep, meals, c.: and therefore treſpaſs, 
guare ejecit billets ſuper ſolum ſuum continuando ejectionem, &c. is bad. 
K. 1 Sid. 224. 249. R. 1 Vent. 363. Vide ſupra. 

So, treſpaſs quare grana cepit et aſportavit continuando aſportation. 
Semb. 1 Sid. 319. | | | 5 | | | 

Dare occidit 20 cunicules, & c. continuando. Mod. Ca. 39. Sal. 639. 

So, the continuando ought to. be certain; and therefore continuando | 
Piſcation., without ſaying the quantity and quality of the fiſh, is bad. 
K. after verdict by three F. Scrogs cont. 1 Vent. 329. 2 Jon. log. 

So, continuando uſque diem exhibitionis billz, without ſaying what day, 
is bad; tho' it appears upon the record. Semb. 2 Rol. 135. 

So, continuands to a day after the commencement of the action, 
and entire damages, is bad after verdict. D. 1 Vent. 104. R. 1 Vent. 
264. : 5 . Fe 

Yet continuando tranſgreſſion. prædict., generally, is good. 1 Sid 
224. 5 Mod. 179. | : 3 85 

And if the declaration is for one treſpaſs, which may, and another 


which cannot be with a continuando, the continuando tranſgrefſ. pred. 


ſhall be reſtrained to the treſpaſs only, which may, after verdict. R. 
3 249. 319. 379. R. 1 Vent. 363. 2 Jon. 194. 3 Leu. 94. R. 
al. 639. 5 5 Ds 1 ; 
90, * tranſgr. quoad, &c. which is expreſſed minus certe, 
ſhall be aided after verdict. R. 1 Sid. 249. | : 
So, a continuando to a day impoſſible, or after trial. Vide ante, 
M5. TS 2 
J So, 4 plaintiff may allege the treſpaſs with a continuando, or that 
diverſts diebus et vicibus inter ſuch a day and ſuch a day, &c. Sal. 639. 
So, the plaintiff may allege a matter for aggravation of the treſpaſs, 
tho' an action is not maintainable for it by itſelf : as, encry into his 
houſe, and battery of his wiſe and children, &c. tho' treſpaſs does 
not lie for this without ſpecial damage. Sal. 642. 3 
Entry into his cloſe continuando iſque 6 Nov. if the king pardons the 
treſpaſs as to him to 25 Sept., no captat. is neceſſary, the continuando 
wy alleged for aggravation. R. 2 Cro. 207.  » 
[But, in an action of aſſault and battery, a declaration that the de- 
ſendant on the 6th of May, and on divers other days and times between 
wy the commencement of the ſuit, aſſaulted the plaintiff, is 
ichell v. Neale, B. R. T. 18 Geo. 3. Coup. 828. | 


(3 M. 11.) Pleas in Treſpaſs. - 


(3M 11.) Not guilty.) To treſpaſs the defendant may plead the 
general iſſue, not guilly. | | „5 
| Ss NE 3D : Not 


Vol. V 


„ SHTADARL 
Not guilty infra ſex annex. Lev. Ent. 203. 


Or, infra guatuor annos. „ | = 
Tho? he was indicted and found guilty, or ſubmitted to a fine for 
the ſame treſpaſs. 1 Rol. 863. J. 2. 

And in treſpaſs for battery of his ſervant, per quad ſervitium amiſt 
generally, not guiſty, is a proper plea; for he cannot juſtify by null 
ter manus, &c. ; for this would not be a loſs of ſervice. 1 Rel. 393, 4. 

Per Powell, Lut. 1497. Semb. 1 Rol. 19. N 


But in battery, not guilty within fix years, inſtead of four years, i: / 
bad. R. 22 Sal. 423. jy Re, ng 
[On not guilty pleaded, a freehold may be given in evidence. Bay. 
 tholomew v. Ireland, H. 11 G. 2. Andr. 108. Dodd v. Kufa, 
2 K. 154. B. R. T. 37 Geo. 3. 7 T. R. 354. Argent v. Durant, 
B. R. M. 40 Geo. 3. 8 T. R. 403. Infra, (3 M 24.) | . 
; | | 5 0 
(3 M 12.) In diſcharge. A releaſe.) Or, he may plead ſpecially de 
and this in diſcharge, or in excuſe or juſtification. | 
In diſcharge he may plead a releaſe by the plaintiff. Vide anti, oY 
(2 V 11.-2 W 3o.) es ire | 
If the action be by executors fos goods of the teſtator, a releaſe by "A 
one of the executors. Vin. Ent. 100g. (or 1119. edit. 1680.) ; 
So, if there are ſeveral defendants in treſpaſs, a releaſe by the Lui 
plaintiff to one of the defendants. 2 Rol. 412. J. 20. 2 Bro. En, bel 
. . 7 J 
I in treſpaſs againſt B., he may plead that the treſpaſs was com- plai 
mitted with A, and the plaintiff releaſed to A., abſque hoc that it was fot 
done by him alone. R. 1 Brownl. 193. R. Hob. 66. | A 
If the releaſe be upon a day before the treſpaſs alleged, he mult 2 
traverſe the treſpaſs after. R. 4 Mod. 182. 5 | 50 
[If a releaſe is pleaded, defendant muſt traverſe that he was not * 
guilty at any time after, and before the bringing the action. Creed 1 
v. Lappan, P. 6 G. Fort. 359. ] | 3g 
If a releaſe is pleaded, he need not plead not guilty to the ui 4 37 95 
armis. 1 Brownl. 196. | ENS: 63 
[A releaſe in purſuance of an award cannot be pleaded if defendant wes 
is not party thereto, but it may be given in evidence in mitigation of 9 a 
damages; and if the words are general, the plaintiff ſhall not ſhew " 
that the cauſe of action was not included. Shelling v. Farmer, NM. or potl 
12 G. Str. 646.] | | | : Rep! 


(3 M 13.) Accord or arbitrament.] Accord and ſatisfaction. Wn. 
Ent. 961, 962. (or 1075, 1076. edit. 1680.) Vide Accord, (A 1, &.) 
Or, arbitrament. Bro. V. M. 429. Cl. Af. 179. | | 
- $0, an accord or arbitrament between the plaintiff and one defend- 

ant, if it is performed. 2 Rel. 412. J. 22. R. 9 Co. 79. 6. 
S0, ſatisfaQion, tho! it is illegally obtained. 2 Rol. 569. J. ut. 


Replication.) To accord pleaded, the plaintiff may reply aul {i 
accord, Win. Ent. 96 1. (or 1075. edit. 1680.) · ; | 
Accord for another matter with traverſe of the acceptance in fatif- 
faction of this treſpaſs. Bro. V. M. 444. : of 
That he is guilty after accord made. Win. Ent. 962. (or 1076.) _ 
So, to arbitrament the plaintiff may reply nu tie award, 


* 


, a 


PLEADS ' 


Or, nullum fecerunt arbitrium. Bro. V. M. 430. 
That the arbitrators wvere diſcharged. Cl. Aff. 180. 8 
So, to treſpaſs with cattle the defendant may plead that the plain- 
tiff diſtrained the cattle damage-feaſant, and impounded them. 
But it is a good replication, that the cattle died in the pound before 
ſatisfaction. | | = | 
Not, that they eſcaped out of the pound without his'conſent. Per 
three J. 1 Sal. 248. | | | 5 BS 


3M 14.) Recovery in anather action.] Recovery in another action. 
Vide Action, (K 1. Oc.) | | 5 


(3M 15.) In excuſe or juſtification. To an aſſault and battery. De 
ſon aſſault.) In excuſe or juſtification of an aſſault or battery, the 
deſendant may plead ſen aſſault demeſne. Co. Ent. 644. a. Lut. 1431, 

Or, aſſault of her huſband, where the treſpaſs is for battery of the 


wife. R. Sal. 407. | 


Aſſault by the plaintiff upon his wife, or ſon, or father. Win. Ent. 


1007. (or 1121. edit. 1680.) Cl. Af: go. | | | 

Aſſault upon his maſter or ſeryant. 2 Rol. 546. D. Ow. 150. 
Lut. 1483. 1 Sal. 407. Bro. V. M. 484. „ 

[If ſervant juſtifies, for that plaintiff having aſſaulted his maſter, 
he, in defence of his maſter, ſtruck him, it is ill; it ſhould be, that 
plaintiff would have beat his maſter if he had not interpoſed. Bar- 
fort v. Reynolds, M. 7 G. 2. Str. 953.) 

Aſſault by the plaintiff upon the defendant to take his dog, goods, 
Sc. to intrude into his houſe, &c. 2 Bro. Ent. 144. i 

So, he may plead /on aſſault in treſpaſs for wounding. X. 1 Sid. 
240. 1 Rol. 19. | 5 | 

Or, in mayhem, tho' every aſſault is not ſufficient to maintain it. 
Sal. 64 2. | | | 2 


So, in aſſault againſt two, they may jointly plead ſon aſſault. R. 


Mo. 704. 


So, he may plead /n 1 ad interficiendum, or maybemandum, in 


treſpaſs for mayhem. 2 Rol. 547. 1. 40. Co. Ent. 52. 
But the defendant cannot juſtify a battery in defence of the goods 


or poſſzſſon of his maſter. Semb. Lut. 1483. 1 Sal. 407. 


Replication.) To this plea the general replication is de injuria ſua 


propria, &c. | : 
Or, he may reply that he pacifice arreſtavit, upon which the de- 

fendant aſſaulted him. 2 PT 3 | 
That the defendant would have aſſaulted her huſband, father, ſon, 


Sc. K. 1 Sal. 407. 


(3 M 16.) Malliter manus impeſuit.] So, the defendant may plead 
that he molliter manus impoſuit to prevent miſchief : as, if two contend, 
that he molliter manus impoſuit ad eos ſeparand. 2 Bro. Ent. 143%, 
Quid molliter manus impoſuit upon the plaintiff (who aſſaulted an- 
other) to keep the peace. 2 Bro. Ent. 137, 8. 
And melliter manus impoſuit goes to the juſtification of the battery, 
as welk as the aſſault, Dub. Lut. 929. 3 Lev. 404. Semb. cont. Cro. 
El. 94. Vent. 193. R. acc. Shin. 387. 5 | 

| 3D 2 A. fer- 
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for cheating at cards. R. 2 Rol. 546. J. zo. 


— 


* 


mw. PL E ADE R. 


Ent. 143; 144 +. 


one ſaid that he, as attorney for the party ſuing out that proceſs, de- 
| livered the warrant to the other two defendants. (to whom it was 


* 
* 


uf w vequeſt co gepem M. , 641. . | 


he need not ſhew bywhat title he was poſſeſſed; for it is — 4 
. ducement to the plea! N. Gro. Cur. 138. R. cont. Mo. 846. | 5 


* 1 9 EO. * 3 


A fortiori it does not go to the wounding. R. Cro, E G, 
os $243. : g85 | HS 8 5 Kl. 94. Cem. 
So, that the plaintiff ſet a dog upon ſuch a one, and he mollitef 


manus impoſuit to reſtrain him. 2 Rol. 546. J. 40. Ro 
| That the defendant molliter manus impoſuit upon the Plaintiff to re- 
| ſtrain him from pulling down his ſtall in a fair. 2 Rol. 547. l. 1 5. 


To riftrain him from diverting his auater-courſe. Bid. I 10. 
From taking or deſtroying his goods, & G. 2 Rol. 549. . 7. 2 Bu. 


From taking cattle, & c. in his cuſtody upon a difireſs. 2 Rol. g 40. 
J. 10. | „„ Rs 
Or, reſcuing them. 2 Bro. Ent. 260. 
From taking his dog, hoi ſe, &c. Cl. Aff. 92. Bro. V. M. 486. 
From reſcuing geods taken in execution, and he need not ſay by the 
bailiff's command. R. 3 Lev. 113. | 

Dued molliter manus impeſuit, to remove him out of his houſe or 
cloſe. 'Lut. 1435 1 5 215 

[That plaintiff entred his houſe without his leave, and there dif. 
turbed him; and becauſe he would not go out, therefore molliter, &c. 
Tottage v. Petty, H. 10 G. 2. B. R. H. 358. 

And he mult ſhew a title to the houſe or cloſe; for it is not ſuffi. 
cient to ſay that he was poſſeſſed. R. Mo. 846. Scmb. Lut. 1497. 
Vide ante, C 39. 41.—E 19. 21.) Vide infra. © | 

To detain him quod non exiret a tayern before he had paid his 
reckoning. Cl. Hf. 100. _ | 

Ta reſtrain him from diſlurting a parfon at a funeral. R. 1 Mod. 168. 

uod mulliter manus impoſuit to bring him before a juſtice of peace 


To arreſt him upon a juſtice of the peace s warrant. 2 Rol. 546. A. 

So, if an officer, or any one in his aid, arreſts upon proceſs of law. 

[A battery cannot be juſtified by molliter manus on an arreſt only, 
but defendant muſt ſhew reſiſtance, or an attempt to reſcue. Vi. 
liams v. Jones, T. 9 G. 2. Str. 1049. B. R. H. 298.) . 
[A defendant may juſtify a battery by pleading molliter manus, &c. 
in order to arreſt, &c. Rowe v. Tutte, C. P. T. 11 C 12 Geo. 2. 
Willis, 14. Titley v. Faxall, C. P. T. 31 & 32 Geo. 2. Wills, 
688.] | 4 | 3 
[To treſpaſs, aſſault, and falſe impriſonment, three defendants 
pleaded a joint plea of juſtification under proceſs, Sc. in which 


directed) to be executed, c.; and the two others that they ex- 


ecuted, Oc. and it Was holden a'good plea:  Jhid,] +, _ 
If there was actual force, he may uſe actual force to remove, with- 


Otherwiſe, where, only force. in law. Semb, Ibid. 3 2 
If the defendant pleads molliter manus in defence of his poſſeſſion, 


cont... Luti 1497. Vide ſupramvide unte, (E 19. 21.) 
But. a man cahnot plead that he threw ſtones molliter againſt a tre 
Paſſer to remove him, Wc. R. 2 Rel. 548. J. 45. e 
Nor, 2 a wounding by a malliter manus, Semb. 2 Rol. Sab. 
ff : 


J. 35 . 1436. 1483. 1 Rot. 19. [A plea 


_ E { 


— 


/ 


— 


A plea of molliter manus impoſuit, in order to turn the plaintiff out 
of the defendant's houſe where ſhe continued againſt his will, is ng 
anſwer to a charge againſt the defendant for ſtriking the plaintiff re- 
peated blows, and with great force and violence ſeveral times knock- 
ing her down. Gregory v. Hill, B. R. J. 39 Geo. 3. 8 T. R. 299. 
And, if he concludes et fic moiliter inſult. fecit, for manus impzſuit, 
it will be bad. R. 1 Sid. 441. 1 od. 36. e 

So, a defendant cannot juſtify man. impoſition., becauſe the plaintiff 
would have ſtruck his horſe, &c. without ſaying that he aſſaulted or 
beat. R. Lut. 1482. IL 2h | 1 
Or, to remove him from his land, without ſaying he was upon it. 

R. Lut. 1497. 11 | 1 | 
Or, that he removed him from off a horſe, which he had borrowed 
for two days, becauſe he went out of his way. R. 1 Brotunl. 218. 
2 Cro. 236. 5 . 
So, he cannot juſtify the battery of a ſervant, by which the plain- 

tiff loſt his ſervice, by molliter manus impoſuit. Lut. 1497. Vide ante, 

(3 M11.) 2 zo | fi 

Replication.) To molliter manus the plaintiff may reply de fon tort 
demeſne. Tho. Ent. 422. ts Ti | 

Or, an outrageous battery ab/que bac molliter, &c. Lut. 1436. 
Skin. 387. | | | 5 | | 


(3 M 17.) Defence of his poſſeſſion. So, the defendant may plead 


to an action for aſſault and battery that it was in defence of his 


houſe ; for that is his caſtle. 2 Rol. 548. J. 43. 2 Bro. Ent. 138. 
So, in defence of his poſſeſſioo 2 Rol. 548. l. 25. Cont. per 

Twiſd. 1 Mod. 36. Vide Lut. 1483. 75 | 
In deſence of his ſervant. 2 Re/. 546. +. 52. * 


* 


In defence of his dog, cattle, c. Ow. 150. Qu. If it is not to 


be underſtood by molliter manus impeſuit. Vide Lut. 1483. | 


[To treſpaſs for an aſſault and battery, the defendant may plead 


that the plaintiff with force and arms, and a ſtrong hand, endeavoured 
forcibly to break and enter the defendant's civic, whereupon the de- 
fendant reſiſted and oppoſed ſuch entrance, &c. ; and, if any damage 
to the plaintiff, it was in the defence of the poſſeſſion of the ſaid 
cloſe. Weaver v. Buſh, B. R. M. 39 Geo. 3. 8 T. K. 78.] ; 
But a man cannot juſtify a wounding in defence of his poſſeſſion. 
K. 2 Rologa8. l. 35. 18 | - 
Nor, a battery for diſturbance in erection of a booth. 184. I. 40. 
Nor, for being in a park in the night, if he does not reſiſt or fly 
from the keeper. Bid. I. 30. | 


Nor, in defence of his maſter's goods. Per Powell, Lut. 1463. 


| (3 M F 8.) Amicalle conteſt.) So, the | _ | lead EE 
vreſtled with the plaintiff for a wager. | ſent * P at he 


0 M 19.) Due corretion.) So, the defendant may plead that the 
plaintiff was a lunatic, Q. and he chaſtiſed him in order to bring him 
. to ſound mind. 2 Rol. 646. J. 25: $59. J. 30. Pl. Com. 18. b. 
That the plaintiff was his — aud he corrected him. | 

o LOC Or» 
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. 4 Or, his ſervant, ſon, or wife, and he cortected. | 21 Ed. 4.6 d. 
„ Ne” 6 | e r 


Blut it is no plea to treſpaſs for a battery that the defendant was 2 
lunatic. 2 Rol. 547. |. 1. OY W . ; 
(3 M 206.) Inevitable necęſſity.] So, the defendant may plead that , 
| he did it through inevitable neceſſity againſt his will: as, that at a 
muſter he (being a ſoldier) diſcharged his muſket, and the plaintif { 
ſuddenly croſt him, whereby he was inevitably ſtruck; againſt his will. 1 
R. 2 Rol. 548. l. 10. Mo. 864. Vide peſt. (3 M 30.) of f 
But the plea is not good, if it does not appear to the court that it 
5 was inevitable without the defendant's default or negligence ; as, if 2 
he 1 the plaintiff caſually had the gun diſcharged in his face. R. V 
2 Rol. 548. J. 10. Mo. 864. Ray. 423. „ 
That A. een him, and in lifling up his flick for his defance he 
caſually firuck the 2 Ray. 423. e 
So, in treſpaſs for atſault and battery, plea, that the horſe upon a 
fright run againſt the plaintiff, who upon being called to, would not 
get out of the way, is bad: for it does not anſwer the battery. K. in 
4 Mod. 405. | ; hy . IT; 
So, plea, that he ſhot an arrow at butts, and wounded the plaintiff in 
againſt his will. 21 H. 7. 28. a. Ray. 423. ; ES. -M 
That he cut down his hedge, and the branches of the trees; ipſo inviio, gi 
fell upon the land of the plaintiff. Ray. 422. | | 
Or, fell into the river, whereby watercourſe to the plaintiff's by 
mill was ſtopped. Ray. 42242. | g 1 
That in building his houſe timber ipſo invito fell upon the houſe of an- au 
other. Ibid. © | 67 | 
| | | | 
(3M 21.) To gn aſſault per quod conſortium, Qc. amiſit.] So, to ma 
treſpaſs per quod confortium, or fervitium amiſit, the defendant may +1 
plead not guilty. | 5 pre 
- So, he may ſay, that the wife or ſervant made the firſt aſſault; for [ 
if he juſtifies the battery, it will be an anſwer to the loſs of ſervice, by 
Sc. which is conſequential. Per tze 7. 1 Rel. 393. Tho, Ent. 390. leg 
| | Bn | cro 
(3 M 22.) To falſe impriſonment. By his cevn authority, as an officer, ! 
| Fe. ] To treſpals for falſe impriſonment, the defendant may plead _ clul 
5 that he did it virtute offici: : as, that he, being conſtable, faw the und 
5 Plaintiff break the peace, and therefore he put him in the ſtocks. C. 
41525 being conſtable, he put the plaintiff in the ſtocks for making it b 
Sue and cry without cauſe. Bro. V. H. 479. | Ws . 
+ For keeping a houſe of bad fame. Ibid. Fs. U 
But now, by the ff. 7 J. 5. a conſtable for any thing done by virtue - proc 
of his office, may plead not guilty. Re K the 
So, the defendant may plead, that he, being governor of the plan- *Y 
bs tations, committed, till he was brought to the court of cyer and ter- | two 
3 miner. Ca. Parl. 25. | . | 3 juſti 
So, the defendatit may plead that he did it to prevent apparent and 
miſchief, which might enſue: as, to reſtrain the plaintiff, non fant, , | the 
from killing himſelf, or others, burning a houſe, or other . 1 , -4aril 


2 Rel. 559+ J. 35. Vide ante, (3 M 19. | time 


+ 


- * 
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That the plaintiff and anger were fighting, and be refrained him from | 
rghting till the rage was over. 2 Rol. 559. J. 40. 
That the plaintiff was a cheat, and played with falſ? dice, and the 1 
1 took him to carry him before a juſtice of peace. Jon. 249. 
That the plaintiff would have left a child in the pac and he took him 


before a juſtice. 1 Leo. 327. | 
But it is no plea, that he apprehended wy detained inp til he con- 


ſented to remove a miſdemeanor, nuiſance, &. Did. 
The defendant cannot juſtify a reſtraint {becauſe they threatened to 


fight) to prevent it. 2 Kol. 559. J. 45. 
Or, by preſcription to impriſon for a day or two at diſcretion, if 


any one contemptuous ſe geſſerit towards bailiffs of the COrperations Wc. 


R. 2 Leo. 34- 
That he, being conſtable, fook away ſalmon NT contrary 10 the + | 


x El. 17. is not good, without = warrant ol a 19 of _—_ 
I Sal. 407. | 


(3 M 23.) By muarram of a juſtice of peace.) But by the /. 7 25 
in an action againſt a juſtice of the peace, mayor, bailiff, con ble, 
c. for any thing done by virtute of their offices, or againſt any others 
in aid, or by command of ſuch officers, (which act is made perpetual 
| by the fe 21 Ja. 12.) the defendant now may plead nt guilty, and 
give the ſpecial matter in evidence, Vide unte, (3 K 26.) 
And therefore, if a man ſeizes a gun, &c. of a perſon not qualified, 
by a juſtice's warrant, he may plead not guilty. Tut. 1506. : 
So, if the defendant juſtifies, as judge or officer, he-muſt ſhew his 
authority. Ca. Parl. 29. 
Andi that the matter was within his conuſance or juriſdiction. Did. 
So, if the defendant juſtifies an arreſt by command of a juſtice, or 
mayor, he muſt ſhe in certain for what cauſe it was. R. 2 Cro. 81. 
If he juſtifies by command of a dean and chapter, he maſt. ſhew a 
_  precept, ar warrant. R. Carth. 74. 
| [One warrant of diſtreſs for the amount of ſeveral duties impoſed 
buy different acts of parliament, each giving a power of diſtreſs, is 
legal, and may be pleaded to an action of treſpaſs. - Parchett v. — 
craft, B. R. T. 37 Geo: 3. 7 T. K. 367. 
The judgment of the es of land tax on appeal i is con- 
cluſive in an action of treſpaſs brought againſt the officers for levying 
under a warrant of diſtreſs. Ibid. ] 


(3 M 24.). By proceſs. J So, the defendant may plead that he did 
it by meſne or judicial proceſs out of the king's court: as, upon a ca. 
a. after judgment in B. F. or C. B. 2 Bro, Ent. 284. 2 Vent, 190. 
[That he re- took the plaintiff before the return of the writ on me ne 
proceſs, tho? he had voluntarily permitted him to go at large, 
the firſt arreſt. Semb. 2 T. R. 172.] 

[If a declaration for falſe impriſonment againſt A. and B. contain 
two _— to both of which the defendants plead not guilty, and 
Juſtif 2 the firſt under meſue proceſs, A. as the plaintiff in that action, 

| as the bailiff: and the plaintiff, by new aſſignment admitting 

— arreſt to be lawful, reply that B. with the conſent of 4. volun- 
tarily releaſed him, and that they afterwards impriſoned him, for the 
time mentioned in the firſt count 5 the plaintiff having failed in pror- 
30 4 ing 


nu * 'w R89X9 Or 


„%%% nn 
ing the new alignment, by not ſhewing the conſent. of A. ſhall not 


be permitted to prove the fame treſpaſs We B. under the other ; 


count. Semb. 2 T. R. 172.) © 

[A ca. ſa. on a judgment afterwards ſet aſide for irregularity, i is no 
Juſtification to is plaintiff; but, on an erroneous judgment, it is 
| — v. Biron, H. 8 G. Str. 509.] 8 ; 


Or, upon a fieri facias or ca. ſa. after e eee in an inferior court. 
| Lev. Ent. 176. 206. 


; Or, upon meſne proceſs out of B. R. or C. B. , Lev. 62. The, Ent, 


315. 344. 1 Bro. Ent. 219. 
Or, an attachment of orivilege. | 
Or, by homine replegiando. Lut. 1430. 
Attachment, &c. out of Chancery. Lev. Ent. 1 91. 
Or, upon proceſs from a county palatine. 
_ Or, out of an inferior court of record. Tho. Ent. 34. 
Or, out of the court of Admiralty. 2 Lev. 131. 
Or, of a county or hundred court, &. Lev. Ant. 212. Lut. 1440. 
Or, by the command of the chief juſtice to deliver him to the marſhal 
according to cuſtom. 2 Rol. 558. J. 35. 
If the defendant juſtifies by a judicial proceſs out of 'K ſuperior 
court, it is ſufficient to allege the judgment, writ of ca. fa. and war- 
rant thereon to the'officer. 


And the officer himſelf need not allege the judgment, only the writ 


and warrant. R. 3 Lev. 20. 1 Sal. 409. 


So, if by meſue proceſs out of a ſuperior court, it is ſuſficien to 


allege the'writto the ſheriff and warrant upon it. 

So, it is ſufficient to ſhew a writ to the ſheriff, and a warrant to 
the defendant before the arreſt, tho* there was not an actual delivery 
of the writ to the ſheriff before the arreſt, if the defendant had not 
notice of the non-delivery. R. 3 Lev. 93. Dub. Mod. Ca. 70. K. 
2 Lev. 19. 


[A defendant in an action for falſe impriſonment, pleading a juf- 


tification under meſue proceſs ſued out by him in a cauſe in which he 
was plaintiff, may tate that the writ iſſued upon an atfidavit to hold 


to bail, without ſetting forth the cauſe of action. Bulk v. Broadbent, | 


B. R. E. 29 Ceo. 3. TT. K. 283-] 

C And if the writ be pleaded as ſued out on a day between the efſoign 
day and the firſt day of term, and there be a ſpecial demurrer for 
that cauſe, the objection will not prevail, tho' the court do not ſit in 
fact till the guarto die po Poli. Ibid.) 

[If the officer; joins in the rick plea with defendant, ſor whom the 
warrant is no juſtification, he forfeits the benefit of it. 3 v. 
Biron, H. 8 G. Str. 50g. Smith v. Dr, n MA. 8 G. 2. 


] 
fit plaintiff in an action in an inferior court, and officer, jointly 
juſtify under a proceſs-returnable at next court, they muſt thew a te- 
turn made; or ofhcer treſpaſſer ab initio, and plaintiff by joining in 
plea is equally affected. Middleton v. Price, P. 16 G. 2. Sir. 1184. 
1 Wilſ. 17. 
[A principal officer, to whom returnable proceſs'i is directed, muſt 


ſhew that it is returned, but a ſubordinate officer need not. Moravio - 


V. Sloper, C. N. M. 1 G55. 2. N 30. Merſe v. Ns CAE P. M. 
12 Geo. 2. * 122.3 


\ 


fan 


YT 


2 Fon. 165. | 


PLEADER. _ 
[An officer of an inferior court may juſtify aQing under proceſs 


Which is only voidable, but not under void proceſs. Millan 122.] + 


[Officers juſtified under a precept ſtated to bear date 26th February, 


| iſſuing out of a court held 24th February, and it was holden that the 


proceſs was void, and the juſtification bad. bid.) Net 1644; 
[Puere. Whether it be not neceſſary for the officer of an inferior 
court, to whom its precepts are directed, to ſhew a precept, under 
which he juſtifies, returned? [bid.] . . LOR 
[If in ſuch caſe he do not, but rely merely on the precept itſelf, 
whether it be neceſſary for him to conclude the plea prout pate? per 
recordum. Quære. Ibid.) | * 7 
[But if he do ſhew the return, as well as the precept, the plea 
muſt ſo conclude. bid. 9 
[When an officer of an inferior court juſtifies under a precept to 
take the goods of A. in execution, the precept and return are not 
merely inducement, but of the ſubſtance of the juſtification. id.] 
[Tho? an officer is juſtified in acting under erroneous proceſs, it muſt 
be in a caſe where the court, out of which it iſſued, had juriſdiQtion. 


Sify | 


[Defendant juſtified as an officer of an inferior court for trying, C. 
cauſes touching mines and miners within a certain diftriCt ; the plea 
was holden bad becauſe it did not allege that the defendant below 
was a miner „at the commencement of the ſuit below, but only, 
« when the execution ifſued.” Bid. 0 * 
If the plaintiff in an acton in an inferior court, or a mere ſtranger, 
juſtify under proceſs, he muſt ſet forth the proceedings at length, 
otherwiſe the plea is bad not only as it reſpects him, but the officers 
of the court alſo, who join with him in the plea. Bd.] 
[Drere. Whether a perſon, who acts at the requeſt of the officers 


and in their aid, in executing civil proceſs of an inferior court, be ſuch 


a ſtranger? id.] 4 | 1 | 
[Plea of juſtification under the proceſs of an inferior court, holden 


at the foreſt of D.,“ which contains many thouſand acres, without 


ſtating in what particular part of the foreſt, good. Semb. Bid.] | 
[The proceedings of an inferior court may be pleaded by © za/iter 


| proceſſum eſt,” 8&c. in the caſe of officers of the court; and in the caſe 


of the party alſo. Semb. Fohnſon v. Warner, C. P, H. 18 Geo. 2. 
Wiles, $28.) | EY | RE] 


[If it be ſtated in a plea that a precept iſſued out of an inferior 


court, it will be taken that it was iſſued by the judge of that court. 


Ibid.] e LOR Is 
[A precept out of an inferior court, © to attach or diſtrain” the 
goods of the defendant, to compel his appearance, is good. 1b:d.] 
(In caſe, againſt an officer for falſe impriſonment on 12 G., if he 


f er proceſs of an inferior court, it is an excuſe good enough for 


im. R. Rycraft v. Calcraft, Fort. 344.1 SIE 

But, if the juſtification is by meſne or judicial proceſs out of an in- 
ferior court, he muſt ſhew all the proceedings at large, regularly. 
Vide ante, (E 18.) 


And therefore, if a good authority does not appear for holding the 
court, it is bad. Lut, 918. R. 3 Lev. 141. 243. Lat. 1464. 1457. 


IF 
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If he ſhews an authority by patent and preſcription, it is not good. 


% a TR wt 

IIa treſpaſs for taking goods, if defendant juſtifies for that accord. 
ing to cuſlom of city, he levied a plaint, Qc. it is good; tho' he does 
not ſay the court was held according to cuftom, tho? it is of horſes or 
geldings, tho' he does not aver they were taken within thg j uriſdiction, 
(if it appears they were,) tho he mentions only one ſheriff of London. 
 Wilkams v. Jones, T. 9 G. 2. B. R. H. 298.} | | 


' [In treſpaſs for breaking and entering the p'aintiff's cloſe and tak 


ing his goods, the defendant may juſtify under a ſufficient legal pro- 


ceſs, if he had it in fact at the time, altho' he declared then that he 
entred for another cauſe. Crowther v. Ram/bottom, B. R. E. 38 Ge. . 


7 T. R. 654. Grenvelt v. Burwell, B. R. T. 12 Will. 3. (Com. 78.z 


1 £9. Ray. 466. — 903 

So, if a plaint was alleged, upon which zaliter procgſſum fuit that 
judgment, &c. it was not ſufficient antiently. Lat. 018. 
But no it is ſufficient. Semb. 3 Lev. 243. R. 3 Lev. 404. Lai. 
- 1413, 1414. Vide ante, (E 18.) CE. | 
Il defendant juſtifies under a capras out of a baſe court, in action 
of debt, and ſhews that a plaint was levied, et taliter proceſſum fuit, 
that a capias iſſued ; it is well without fhewing that a ſummons ifſued 
before the capias. Adams v. Freeman, P. 26 G. 2. 2 Wilf. 5. Moravia 
v. Cuper, C. P. M. 11 Geo. 2. (Com. 574.) Willes, 30. S. C. Titliy v. 
Foxall, C. P. T. 31 & 32 Geo. 2. Willes, 688. 
- So, if it does not appear that the cauſe of action aroſe within the 


juriſdiction of the inferior court it is bad. 3 Lev. 243. [Moravia v. 


Sloper, (Com. 574.) Willes, 30.] R. cont, in Ex. M. 2 Geo. 


ere. Is it neceſſary to ſtate the nature and extent of the juriſ- : 


diction of the court below? Wille, 30.J 
And therefore, it muſt be alleged at what place it aroſe. Sem. 
Lut. 1413. - ' I 
And tho' the plaint there mentions it to be infra juriſdictionem, it 
is not ſufficient. R. 3 Lev. 243, 4. Cont. Lut. 937. « 
So, if it does not appear that the plaint was levied, or the defend- 
ant impleaded there. 3 Lev. 404. „ | g 
Or, before whom the plaint was levied. R. Lut. 15 26. 
Or, in what county the court was. bid. . 
Or, out of what court the proceſs iſſued. Lut. 1460. R. Sal. 51). 
If he juſtifies treſpaſs till he paid 11 J. 105. by proceſs of execution 
for 114. only. R. 2 Mod. 177. | 


So, if he alleges a mandate by the court to B., to carry to the 


compter, B. muſt ſhew that he was detained there; for that he took 


and detained him generally is not ſufficient. R. 1 Sal. 408. 


If he alleges an attachment out of an inferior court, this does not 
_ juſtify the carrying away goods. Mod. Ca. 71. 


Yet, if the defendant juſtifies by proceſs out of the Admiralty, which - 


recites it to be a maritime cauſe, the defendant need not aver that the 
cauſe aroſe ſuper altum mare. R. 2 Lev. 131. + 


If he juſtifies by proceſs of a court leet, he need not ſhew that it 


was held by grant or preſcription. R. 1 $al. 200. 
So, if the defendant pleads a judgment in B. R. he muſt ſhew 
where B. R. then was, for that court is removable. R. Cro. El. 85. 


0 # 


# 


* 
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So, if the 8 juſtifies by a ſheriff's warrant, he muſt his 
' warrant ſpecially. R. 4 Med. 378. Vide ante, (E 17 


He muſt ſhew that the warrant was directed on the defendant, 
for to D. without ſaying the nnn D., is not ſufficient. Semb. 


Lut. 1465. | | 
[If a warrant on a capzas his: two bailiffs? names inserted by the 


under-ſheriff, and a blank left for a third, is ſealed, and ſent to plain- 


tiff's attorney, who inſerts another bailiff 's name in the blank, it is 
a bad warrant, and no juſtification of the third bailiff who arreſts. 


Burflem v. Fern, H. 30 G. 2. 2 Wilſ. 47. 
That he is an officer, to whom the warrant ought to be directed. 


R. Lut. 1464. | 
If he alleges a ſheriff 's mandate to a bailiff of a franchiſe, he muſt 


ſay it was ſealed. 2 Vent. 193. 
If the ſheriff or officer himſelf, to whom proceſs i is directed, juſtifies, 


_ impriſonment by force of ſuch proceſs, he muſt ſhew the writ to be 


returned. 2 ol: 563. J. 10. 20. K. 1 Sal. 409. R. 16 H. 7. 14. 
21 H. . 2 ; 

So, if he Fuſtifies by = i ; facias, . lun, or other proceſs re- 
turnable. R. 1 Sal. 4 | 

But the bailiff of a franchiſe need not. 2 Rel. 563. I. 25, 

Nor, a bailiff who has a warrant from a ſheriff, or the party, or 
any other who acts in aid of him. R. 2 Rel. 562. J. 45. 50. Cont. 
2 Rol. 563. J. 30. 40. R. acc. Cro. Car. 446. Jon. 378. R. in 
C. B. M. 10 An. K. 1 Sal. 409. | 

So, the ſheriff, or principal officer, need not in replevin or alias ; 
for they are not returnable. R. 1 Sal. 210. 

Nor, where he pleads that the-defendant was reſcued, whereby he 
could not make a return. R. in Exch. M. 2 G. 2. 

But an officer cannot juſtify taking upon a habeas corpus, after a 


ceßi returned, where the party is let to bail; but he ought to aid 


himſelf upon the bail. R. 2 Rol. 5 58. J. 25. 

So, he cannot juſtify by an order of Chancery, but it muſt be by at · 
tachment. R. 1 Mod. 272. 

[A warrant to arreſt the party, © to the end that he may become 
bound, c. to appear at the nex 10 Mont, &c.” means the next ſeſſion 
after the arreſt, and not after the date of the warrant; an officer 
therefore executing it may juſtify an arreſt after the ſeſſions next en- 


ſuing the date of the warrant. * r. Parker, B. R. H. 39 Geo. 3. 


8 T. K. 110.) 
If defendant pleads an outlawry and warrant, he muſt aver that 


the cap. wutlagat. was filed and remained of record, and he muſt ſay 
Prout patet per record. R. on demurrer in C. B. and affirmed in error 
on B. R. Caruil v. Manly, M. 9 G. Fort. 379.] 


[A ſheriff's officer cannot juſtify entering the houſe of a defendant 
under a writ of treſpaſs quare clauſum fregit, and continuing there till 


_ the defendant pay him a ſum of money, as and by way of ſurety for 


his * Moore v. Beamont, B. R. H. 35 Geo. 3. 6 T. R. 


137.1 
L Juære. Can he juſtify attaching the defendant g property under 


ſuch a writ? Ibid.) 


FA plea of juſtification by an officer, (to treſpaſs for taking the 
| goods of 4. ** hap * took chem _ a OR againſt C. B. 


(meaning 


OR IC Oe 
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(meaning the ſaid AH. B.) to compel an appearance, with an averment 
that A. B. and C. B. are the ſame perſon, cannot be ſupported, unleſs 

A. B. appeared in that action, and did not plead. the miſnamer in 

abatement. Cole v. Hind/on, B. R. E. 35 Geo. 3. 6 T. R. 234.) 

[If he had appeared in that aCtion, and had omitted to plead in 

abatement, be would have been concluded by it. Aid. Crawford v. 

Satchevell, B. R. MH. 18 Geo. 2. 2 Str. 1218. 


(3 Mö 25.) To treſpaſs for cattle or goods. \Diftreſs for rem, &c.] To 
treſpaſs for taking cattle, or other goods, the defendant may plead 


that he took them as a diſtreſs for rent aud ſervices. Frde ante, 


(3 K 15. | | „ 
5 Chess defendant juſtifies (in treſpaſs for taking the plaintiff's 
goods, and converting them, c.) taking them as a diſtreſs for rent, 
the taking and converting are conſidered as the ſame thing; and 
therefore it is not inconſiſtent to plead a juſtification to the taking 
and couverting all the goods, as a diſtreſs, and afterwards to ſay that 
he left part of them in the plaintiff's poſſeſſion. Cooper v. Mone, 
C. P. H. 11 Geo. 2. Willes, a.] N e 
Or, for a rent charge. Vide ante, (3 K 18. 7c 
Or, for rent reſerved upon a leaſe for life or years. Vide ante, 


 GKg) 


Or, for relief, amerciament, &'c.. Vide ante, (3 K 17. 27, 28.) 
Or, for toll. Lut. 1520. „ 
For toll; without ſaying how much the toll was. Morgan v. 
Skinner, T. 1722, Bunb. 114.]J © © % 2 
For toll or ſtallage in a fair or market. LZut. 1517. 1499. 
So, he may juſtify as an officer by the ff. 1 Ja. 22. for ſearching 
and ſeizing leather not tanned. 


[Che defendant may plead that they took the goods, as ſearchers of 


tanned leather, appointed by virtue of the fat. 2 Fa. 1. c. 22. the 
goods being inſufficient, and within the meaning of the ſtatute, and 
that they had given notice of the ſeizure to the lord mayor, that triers 
might be appointed. Blackwell v. Aſdill, C. P. T. 11 Will. 3. 
1 Lutw. 181. Cadev. Hillary, C. P. T. 7 Will. 3. 2 Lutw. 1402.] 

But a plea that the defendant had ſeized the goods, as ſearchers to 
ſeize leather inſufficiently dried, the goods in queſtion being inſuffici- 
ently dried in the judgment of the defendants, is bad. Warne v. arts, 
B. R. M. 36 Gro. 3. 6 T. R. 443. 5 

[A condemnation by four out of the fix triers of leather, (the 
whole number being met for the purpoſe of trying,) muſt be conli- 
dered as a condemnation of all fix, on the principle of the act of the 
majority in a power of a public nature binding the minority. Grindiy 
v. Barker, C. P. E. 38 Geo. 3. 1 Be and Pull. Rep. 229.) ] 
- As a gamekeeper, for ſeizing the gun, c. of a perſon not qualified. 

ut. 150g. | 85 ; | 

For feizlag a heriot, c. due by cuſtom. Lut. 1310. Win. Eut. 
62. Vide ante, (3 K 28.) IT Can . 

[That the property of the horſe at the time of the ſurrender was 
not in the tenant, is a good replication. Kit. 271. - - 

Where the land is copybold. | TT», 
Or, due by tenure, or reſerved upon a demiſe. 


> 
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| If the defendant juſtifies as ſervant or bailif to another, when he 
is not ſo, the plaintiff may reply de or tort, &c. Cro. Bl. 14. 5 


(3 M 26.) Damage feaſant.] So, the defendapt may. plead, that 
the place where, Cc. was his freehold, and he took damage feaſont. 
Fide ante, (3 K 21. ) 

That it was the freehold of B. and he took as his ſervant the cattle, 
&c. damage feaſant. 

That H. was feiſed and demiſed to him for years, who took damage 
feaſant. Lev. Ent. 209. 

That the plaintiff uſed nets to fiſh in his ſeveral fiſhery, for which. 


be took them damage feaſant. Cro. Car. 228. 


In treſpaſs for impounding cattle, and keeping them fo cloſe that one 
died, not guilty, and juſtification for damage feaſant, verdict for plain- 
tiff on firſt ; for defendant on ſecond ; there ſhall be judgment for 
defendant; for the juſtification covers the whole ; the death of the 
beaſt being only gravamen, and need not be anſwered. Plaintiff 
might have had caſe for the death. Gater v. Bayley, T. 6 6. 3. 
2 Wilſ. 313. 

The defendant muſt ſhew b what title he was ſeiſed, or poſleſſed ; 


for it is not ſufficient to ſay, that he was poſſeſſed, or that it was his 


cloſe, without more. R. upon ſpecial demurrer, 4 Aled. 419. R. Lut. 
1492. RK. cont. 2 Mad. 70. 3 Mod. 132. if it is not treſpaſs quare 
clauſum fregit : but theſe caſes are denied. Lut. 1492. R. Carth. 10. 
Vide ante, (C 41.) 

But the defendant cannot juſtify deſtroying the goods, Cc. found 
damage feaſant. 
Nor, the counting nets or oars to prevent Gihing in his fiſhery. R. 
Cro. Car. 228. 
Nor, chaſing of ewes whereby Ann ſierunt. R. 3 Leo. 15. 

Nor, cutting the wood of a ſeat erected in a church without li- 
cence, Q. tho' removed by the churchwardens. R. Noy, 108. 

Un treſpaſs for breaking and entering a houſe, and taking away 
goods, and converting them to his own uſe; if defendant pleads, 


| that he took them damage feaſant, and removed them to the pound, 
and left them for plaintiff's uſe, it is bad; for it is no anſwer to the 


converſion to his own uſe. Mrigbt v. Penn, M. 4 G. 2. Fort. 381.] 
[It is a good replication, that aſter the taking damage feaſani, de- 
fendant converted the beaſt to his own uſe. Dye v. Leatherdale, M. 
10 G. 3. 3 Will. 20.) 
5o, the plaintiff to 1 taking damage fraſant, ny ſay that the taking 


| was in another place. X. 2 Cro. 141. 


(3 M 27.) For prevention of damage. ] So, the defendant may 
plead that he took to avoid damage otherwiſe inevitable: as, that he 
took out of the houſe to preſerve from fire, Semb. 21 H. 7. 27. b. 
Vide Treſpaſs (D). 

That he chaſed cattle damage ee wich a dog. R. 4 Co. 38. 
2 Rol. 566. J. 20. R. jon. 131. Poph. 162. Vide pgſt. (3 M 38.) 

That he removed iron, Cc. which the plaintiff had broke down 


his fences, Wc. with and left upon his land, to the land of the plain- 
tiff, and gave him notice thereof; for he need not take it damage 


feafant and impound it. R. 2 Rol. a J. 35. 1 


o % 
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But it is no plea that he took for the ſaſety of his goods, where 


the owner may have remedy if they are deſtroyed 1 as, that he took 
corn, ſevered for tithes, and carried them to the barn of the — 5,8 


the parſon, to ſave them from the cattle going in the ſame cloſe. R. 

21 H. 7. 27. 6. FC 4 

That he took the plaintiff 's horſe going 
ſhould be ſtolen. Did. = 


13 M 28.) Default of the plain tif himel ] So, the defendant m | 
juſtify for the plaintiff 's own default: ” if the plaintiff puts his 
grain or money with thoſe of the defendant, he may juſtify taking 
the whole. R. 2 Rol. 566. J. 15. 2 Bul. 323. 2 Cro. 366 

Or, if the plaintiff takes a handful of grain from the defendant 


" oy 3 


and mixes with his own, the defendant may take a handful of his. 


2 Rol. 566. J. 12. | 
So, if before execution againſt A. he puts the goods of B. amongſt 
his by covin, that an action may be brought for the taking by B. 
Per Ley, C. J. 2 Rol. 393. | is 


(3 M.) Dec of fences.) So, the defendant may plead that the 
defendant by preſcription ought -to repair the fences between the 
cloſes of the plaintiff and defendant, and for want of repair, his 


cattle eſcaped and did the damage alleged. 19 H. 8. 6. a. 2 Rel. 


565. J. 30. Tho. Ent. 304. $ | 
'That the plaintiff ought to repair the fences between his cloſe and 


the highway, and for want thereof his cattle eſcaped out of the high- 


way. 10 Ed. 4.7.6. X 


Or, between his cloſe and the place where the defendant has com- 


mon. Win. 996. or 1110. edit. 1680. Lut. 1357. | 

That the plaintiff, or a ſtranger by his command, threw down the 
fences, whereby the cattle eſcaped. DO” 

And it is ſufficient for the defendant to ſay that he is poſſeſſed of 2 
cloſe adjoining to the plaintiff's cloſe, without ſaying by what title, or 
for what term. X. Tel. 74. 

That all occupiers ought to repair. Semb. 1 Sal. 357. 1 Vent. 97. 
Ray. 192. | | 

| $0, 4 defendant may juſtify entring to rechaſe cattle that.eſcaped 
for want of fences. 2 Rol. 565. I. 35. 40. | 


But it is not ſufficient to ſay the plaintiff reparare debet, without 


ſhewing by what title, to wit, by preſcription, or otherwiſe. R. Te. 


| 7 That by agreement the plaintiff ought to repair ʒ for he may hare 


a remedy upon his covenant. . Per three J. Cro. El. 709. 


« So, it is no plea, if he ſuffers his cattle to continue there after no- 


tice, tho' the fences are not in repair. Semb. 2 Leo. 93. fo 

Or, if his cattle eſcape out of the highway into his land, becauſe 
there is no fence; if he is not bound to maintain it. 2 Rol. 565. 
L 47. < , 


ſuch an one ought. - 1 Vent. 97. 


So, it is no plea, that a foreſter, Wc. entred to rechaſe dee, &c- 


that eſcaped by the plaintiff's negleR in maintaining the fence, = 


in the field for fear it 


So, he c—_—— allege a cuſtom to repair, but muſt preſcribe that | 
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for when. it is out of the foreſt, park, De. che property is gone. R. 
Kelw. 30. Manu d. 106. | 


Replication. ] To this plea the plaintiff may reply 45 2 tort, and | 
traverſe the preſcription. Raft. 621. b. 
Or, de ſon tort, and traverſe the want of repair. Wii LA 999. (or 
1113. edit. 1680.) 

Or, de fon, tort, and tràverſe the eſcape modo & forma. * Eu. 
1358, 9 
0 2 de ſon tort demeſne generally. R/ A 
So, that the fences were ſufficient, but the defendant's cattle threw _ 


down all the fences. 1bid. 
(3 M 350 Neceſſity.] So, the defendant may juſtify for unavoid- 


able neceſlity: as, that he threw goods (being in a common barge 


upon the Thames) into the water, in a tempeſt, to ſave the paſſengers' 


lives. R. 2 Rel. 567. J. 5. R. 12 Co. 63. 
That he pulled down the * to extinguiſh the fire. 12 Co. 63. 


Vide ante, (3 M 20.) : : 
(3M 31. ) Involuntary accident.) So, the FW AO er may plead 


that it was not in his power to prevent itz as, that the cattle going in 


the road by the plaintiff 's cloſe raptim & ſparfim againſt his will de- 


paſtured the plaintiff's graſs or corn. 2 Kol. 566. J. ult. 


That he chaſed ſheep mixt with his own to a place where he might 
ſeparate them. Per Rede, 21 H. 7. 28. a. Latch, 13. 

That the executor took goods mixt with the teſtator's goods, till he 
had knowledge of the miſtake. 21 H. J. 28. a. 

So, the defendant may plead; that his dog chaſed the plaintiff's 


| ſheep out of his land, and purſued them againſt his will into the plain- 


tiff's land. R. Lut. 13. 119. 

That a horſe; being unruly, violently carried the plough into the 
plaintiff's land adjoining. Latch, 123. 
- That trees were blown down by the wind into the plaintiff 8 land, 
and he entred to remove them. Bid. 
That driving ſheep in the highway, they againſt his will eſcaped 


into the plaintiff's land. 15. 


Thar fruit fell from his trees into another's land adjoining, and he 
picked it up, Latch, 120. 

But it is no plea, if the accident was by a voluntary act, or neglect 
of the deſendant; as, if a man lets a falcon go at a pheaſant in his 
own on and purſues it into the land of another, treſpaſs lies. 

2 1 | 

If he 09 down a tree, w which falls into another 8 nds, and he en- 

ters to remove it. Bid. 


* 


(3 M 32.) To treſpaſs pro bonis cum uxore abductis. ] To treſpaſs 
for taking goods, cum uxor. the defendant may plead that ſhe was the 
wife of the defendant. 2 Rol. 551. J. 10. 

That he took her by leave of =; huſband. X. 1 Ed. 4.1. a. 

But the pra ch, cannot . ne wnques accouple. 2 Rol. 551, 


h 5. 
| (M33) 
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6M 33.) To treſpaſs for billing a dog, &c. to treſpa 
_ killing his. dog, the — Wh = — 2 r- 2 
cConies in his warren, Oc. X. 2 Cro. 44. Agreed 1 Sid, 336. Cont 
2 Rot. 567. J. 35. N f 5 | ; 
Or, that he killed the deer in his park. 3 Lev. 28. 35. 
And, he need not ſay that the plaintiff knew of the quality of the 
dog to haunt the warren, c. 2 Cro. 45. 250 | 


Or, that there was a neceflity to kill it, 1 Sid. 336., 3 Lev. 28. 
80, the defendant may plead that the plaintiff's maſtiff came into 


the defendant's court, to the terror of his family, and therefore he 


| killed it. R. Zur. 1494. e 
Or, faſtened upon his dog, and he could not otherwiſe part them. 
Adm. 1 Sand. 84. | 5 3 8 
But if the defendant pleads, that the plaintiff s dog faſtened upon 
the defendant's dog, for which he killed it, he muſt ſhew that he c 
not otherwiſe part them. R. 1 Sid. 336. 1 Sand. 84. | 


So, it is no plea, that the dog chaſed a hare into his land, and 4 


ſore he killed, or took it. R. 2 Cro. 463. | | 
So, if the plaintiff replies, that he chaſed conies, deer, Ec. in his 


own land, and the dog purſued into the park, &c. he mult ſay he 


endeavoured to reſtrain him from going into the park, Sr. R. 


3 Lev. 28. f 
So, if treſpaſs be for taking a dog with a collar, it is no bar to ſay 
he was courſing a hare in his ſoil, and he took him, and led him away. 


(3M 34.) To rreſpaſe quare clauſum fregit. The common bar.) To 
treſpaſs quare clauſum aut domum fregit, & c. the defendant may plead 


the common bar, viz. that the cloſe or houſe in the declaration was 


the defendant's own freehold. Win. Ent. 96 1. (or 1077. edit. 1680.) 
14 F. 8. 24. 5. Supra, (3 M11.) | ET 


[2uere. When the plaintiff names his cloſe in the declaration, | 


can the defendant plead this plea? Lambert v. Stroci her, C. P. M. 
14 Geo. 2. Willes, 218.] Ke OD f „„ 
If the defendant pleads the common bar, he muſt name the lands, 
which are his freehold, otherwiſe, if the plaintiff has lands in the 
ſame place, as well as the defendant, the treſpaſs cannot be proved in 
the defendant's land, for it ſhall be intended in the plaintiff's land, 
and he ſhall not be put to a new aſſignment till the defendant aſcer- 
tains another place by name. R. Dy. 23. ö. 
IJꝛet if treſpaſs is quare clauſum in D. &c. it is ſufficient for the de- 
fendant to prove he hs a freehold in D. Sal. 453. | 


If it is quare clauſum vocat. A. in D. he mult prove title in a cloſe 


of the ſame name. Bid. | | 
If upon the common bar there is a new aſſignment, where it is not 
| neceſſary, it will be good by the ſtatute of jegfaile after verdict. R. 


1 Brownl. 200. | | © | 
© So, anew aſſignment may be made, tho' the defendant juſtifies in 
the former place. R. Sal. 453. | 

To freehold pleaded, the plaintiff may ſay that before the defend- 
ant had any thing, A. being ſeiſed, leaſed to him. Jun. 352. 


But if to a common bar, the plaintiff replies, that the place js ſu 
| 14 | ” | a f if 


the defendant cannot #joln that it is the ane place as in the 
bar; for the replication ſays al. than in bar, and therefore the plain 
tiff will be eſtopped to give evidence of a GO there. A Cre. 


El. 4 | 
84 1 0 trefpaſs be for goods taken in D. the defendarit. ed 
plead the common bar; for D. is named only for a venue." rr pow 
-_ Aemurrer. Sal. 453. Mod. Ca. 117. Carth; 176. 
If the defendant agrees in the name of the place, and Frills in 
quantity, or other deſcription, the plaintiff cannot affign à different 
quantity to the place where, &c. but muſt ſay there are to places of 


ſuch name, &c. and that the bated + was in this. K Yr * £ £66.. Cen 


El. 8 
If 2 defendant names a Ben which contains the Ang in the 


declaration and more, the plaintiff ſhall ſay that the treſpaſs was 
in ſach land, without anſwering to ae 4 quantity. X. AP i. 
8. 2222. WORE bh TH 23 III S 


If the declaration is, in a market! in B. if the defendant jaſtiics in 
B. it is ſufficient, tho' he does not anſwer to the market; for if the 


4” makes the juſtification bad; the plaintiff muſt ew it. oh 


on. 207. 
11 f the common bar is pleaded, the plaintiff may reply. that it 3s ; his | 


freehold, and join iſſue upon it. Aft. Ent. 504. for per two Fa 
Hought. cont. 2 Cro. 594. he cannot traverſe that it is the defendant's 


freehold, So, by Levinz, Lut. 1401. 1419. 27 H. 8. 22. ö. N 
lIlhbe plaintiff may reply that the 2 in queſtion is the ſoil and 
freehold of the plaintiff, and not the 


oil and freehold of the defend- 
ant. Lambert v. Stroother, C. P. M. 14 Geo. 2. Willes, 218.] 

Or, may make a new aſſignment of the place, where the en 
was done. 2 Cro. 594. 


If the writ is general, and the declaration for und rods terre, 12 a 


new aſſignment he may ſay an acre. Win. Rep. 65. 
If the declaration is quare clauſum fFregit, a new aſſignment in a 
barn, Sc. is bad. 4 Leo. 16. | 
But oy domam fregit is ſufficient for a barn, Sc. Bid. 2 Lav. 
185. 

The new aſſignment muſt aſcertain the place, * da two 
1 of land, five Prati, is bad. R. Dy. 264. 6. Bendl. pl. 222. 
1 31. 5 


So, if it does not give a name to the Shs, or che abuttals, it is bad. 


And if it gives the abuttals, they muſt be proved. Semb. Dy. 
101. 5. Hh 


To a new e the defendant may plead, not den or juſtify. 


14 H. 8. 4. a 
And may juſtify for another cauſe than his bar. R. Mo. 540. - 
To the new aſſignment the defendant muſt plead, not guilty, or 
Juſtify; for he carinvt ſay that the place aſſigned and the yen in bar 1 
are the . R. Dy. 161. b. in marg. R. Mo. 463. 


(3 M WI Licence.] So, to clauſum fregit the defendant ar 


| ar”; 7 by the plaintiff's licence. in. Em. 1099. 


2 B. to enter his houſe to * goods, B. may take aſiſt- 


> JE | | Ants 


1114 1 .* It 


1 id 
n. - Dennet v. Grower, 


oo long, it will be underſtood, that it was neceffary for them all 2, 


= ide 
1 


14 2. 


* 


Ci NHS. Vill ap.) )! 
- [And if it be pleaded that B. and alſo C. and P. his ſervants, and 
by his command entred for that purpoſe, and neceſſarily continued 3 


And licence at a day before is ſufficient, without ſaying it conti. 
nued ; for it ſhall be intended, if the contrary does not appear. 
So, licence by the plaintiff may be given in evidence upon not 
guilty. Per Rede, 21-4. 1.28. a. [Bennet v. Alcott, B. R. M. 
28 Geo. 3. 2 T. R. 166.] c. We. "a Frag 
80, he may plead licence by the bailiff of the owner, and it will be 
aided after verdict. R. a CL. 37 ooo ho | 
S8, an implied licence: as, entry ad auxilium in puerperio ferend, 

Continuance after the death of leſſee for life for fix days, before 
which time he could not remove. R. 2 Cro. 204. | 
80, if A. licenſes B. to put trees, c. in his garden, and afterwards 


ſells the garden to D. who continues them there without ſeiſure, Mod. 


Ca. 171. | | 
Or, licence by law; as, that domus fuit communis talerna. Vin. 


Ent. 1087, 1088. 197. . . 
That he entred to ſhew the ſheriff the cattle upon replevin. 2 Rul. 


* 


553.1. 12. Jide paſt. (3 M 39.Zlê -. 


Jo view waſt. 1 1 
_-- [So, for breaking, c. a man's houſe, and debauching his daughter, 


der quod ſervitium amiſit, licenſe to enter, if pleaded, is a good bar, 
but cannot be given in evidence under the general iſſue. Bennet v. 


Alcott, B. R. M. 28 Geo. 3. 2 T. R. 166.) | | | 
But entry by licence of the plaintiff's wife, or ſervant, is not ſuffi. 


cient. R. Cro. El. 876. ,. © 5 | | 
Nor, entry to take his goods, or his falcon that purſued a pheaſant 


there. R. 2 Rel. 567. I. 30. Vide poſt, (3 M 39.) 5 
Nor, entry to viſit his ſick daughter, being ſervant to the plaintiff, 


R. 2 Rol. 567.1. 20. | 
Or, to demand his debt, if he does not ſay that the owner was then 


there. R. Cre. El. 876. 5 
So, the licence will be determined by ſale of the land wherein it 


was given. Per Holt, Mod. Ca. 171 80 77 
(3 M 36.) Tender of amends.] So, to an involuntary treſpaſs the 


defendant may plead a tender or ſufficient amends. 1 Bro. Ent. 332. 


Tho. Ent. 304.] ] 1 | | 

And by the /. 21 Ja. 16. to treſpaſs quare clauſum fregit, the de- 
fendant, diſclaiming title to the land, and ſhewing it to be an invo- 
luntary treſpaſs, may plead tender at any time before action brought. 


So, to a negligent treſpaſs by eſcape of cattle, &c. 2 Kal. 570- 


J. 20. 


But tender after action brought is too late. 5 
So, after a /atitat ſued out; for the plaintiff may by his replication 
aver that he ſued out a latitat with intent to declare in treſpals. , 


Cro. Car. 264. 1 R.l. 538. J. 3. | 90 
| 5 0 5 


* * & 
J * * y * 
- o 


. 


5 „ | * 
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| | . Bo, to avowry for damage feaſant in replevin, tender muſt be pleaded. 
| before impounding; for it is not within the ,. 21 Ja. 16. which goes 
only to treſpaſs. 3 R. Lut. 1596. „„ 
| So, tender muſt be of a ſum certain; for he is a wrong doer. Sal. 
5 | 6G. by 75 ; 1 0 0 3 
| $0, to a voluntary treſpaſs, tender before action brought is no plea: 
as, for putting cattle in his cloſe. R. 2 Rol. 570. J. 25. N, 12. 
| Or, for breaking his hedges, G. 2 Kol. 5 70. J. . 
| So, to treſpaſs by miſtake, tender before action is no plea z for, if 
the act was voluntary, it cannot be known whether it was by miſtake, . 
or how intended: as, that he cut down the plaintiff's hay by miſtake 
for hin m, RN Eoin oi Ne 
i [It cannot be pleaded in treſpaſs for taking goods. Bailee v. Vivaſh, 
P. 9 G. Str., 549] * | e 
To tender of amends the plaintiff may reply quod non obtulit. The. 
a. ĩᷣ -v | x ES | 
Or, that the amends were not ſufficient. 


(3 M 37.) Public good.] So, the defendant may juſtify à private 
treſpaſs for the public good: as, entring the plaintiff's cloſe to make 
a bulwark in defence of the king and kingdom. 21 H. 7. 27. 6. 
Pulling down a houſe to ſave others from fire. 21 H. 7. 27. 6. 
; 2 Rol, $66. J. 24. 5 6 3 

To remove a nuſance. Sal. 45 8. e e 
So, an entry upon freſh ſuit of a felon, or goods ſtolen, 2 Rol. 


, 64 h.4> ; 

* Or, to make a diſtreſs. 2 Rol. 566. /. ro. 1 

: In ſuch caſe he need not ſay he did as little damage as poſſible. R. 
Sal. 458, 9. | | | 


But he cannot juſtify entring a cloſe, or digging up the ſoil to hunt 
or take a fox, badger, Cc. tho! it be for the public good. R. 2 Rol. 
35538. J. 10. D. cont. Lut. 120. R. acc. 2 Bul. 60. Sas. 

5 But a perſon may juſtify treſpaſs in follswing a fox with hounds 
| over the grounds of another, if he does no more than is neceſſary to 
kill the fox. Gundry v. Faltham, B. R. T. 26 Gee. 3. 1 T. R. 334] 


, Nor, entry to take his goods, which a treſpaſſer carried to B.'s 
4 houſe. R. 2 Rel. 564. 1. 35. D. Mo. 20. | "RN 
Or, to ſearch for his goods ſtolen, in another's land. R. 2 Rel. 
| $65. J. 15. 1 Brownl. 199. | 
* | | | 
2. (3 M 38.) Prevention of damage to himſelf.) So, he may juſtify for 
removal of a treſpaſs from himſelf, tho” damage thereby happens to 
e- another: as, if A. erects a dam, wall, Ec. upon l. is ſoil and the ſoil of 
o- B. if B. throws down the wall upon his ſoil, it will be well, tho? b 
t. 1 the whole wall, &c. upon the ſoil of A. alſo falls. R. Cro. : 
o. 209. . | 
So, he _ enter the land of another to remove a nuſance there to 
himſelf. 2 Rol. 56 5. J. 50. . ; 


- He may break a houſe where he is wrongfully , impriſoned, to 
make his eſcape. 2 Rol. 566. J. 5. Vide Execution, (C 5.) 
He may chaſe cattle damage fea/ant with a dog to remove them. 
| 5 But 


3E 2 


' * > 
M ; * 
* 5 * We n 1 
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"But it is no plea that he took the plaintifs horſe to fly fm the 


aſſfault of B. and others. Ray. 423. 


. 


(3 M 39.) Uſing of ſecuring bir property.) So, the defendant may 


_ Juſtify an act for the ſecurity of his eſtate, or intereſt : as, if he has 
a fiſhery in another's ſoil, he may juſtify putting pales, or other things 
there. i fg L 24 :. nh; FIPS a6 


If A. takes B.'s goods, B. may juſtify che taking, tho? there 15 9 
alteration of the form: as, if timber taken is cut into boards. R. 


Mo. 19. 


* 17 


If cloth is made into clothes. Mo. 20. a 
S0, if a man has goods, timber, Cc. in a houſe or upon the land of 
another, his executor may juſtify the taking. 2 Rol. 564. I. 25. 
If a treſpaſſer puts the goods upon his own land, the owner may 
enter to take them. 2 Kol. 565. l. ult. 2 Rol. 66. 
Otherwiſe, if a tenant in common takes all the goods which he has 


in commons, and puts them on his {eparate land, the other cannot 
enter his ſeparate land to retake them, tho' he may retake his part, 


where he can do it without a treſpaſs. N. 2 Rol. 560. J. 30. 
So, the vendee of goods, timber, Cc. may juſtify an entry to take 
them. 2 Kol. 567. 1. 40. | 
So, the owner of a water-pipe by grant or preſcription, c. may 
Juſtify entring into the land, where it lies, to, cepair it. R. 2 Rel. 


$67. J. 45. 50. | 


So, a foreſter may juſtify entring into land, next the foreſt, by pre- 


ſcription to rechaſe deer to the foreſt. R. 13 H. y. 16. 


So, if goods are ſtolen and left in B. 's houſe, the owner may enter 


to take them." 2 Rel. 55, 6. | 
So, a ſheriff or his officer may enter, where the door is open, to do 
execution upon the goods there. R. Cro. El. 759. 2 

So, A. may juſtify entring the houſe of B. then there to demand 


bis debt of him. Semb. Cro. El. 86. 
But if A. 's goods are in B. 's houſe or land without his own act, A. 


cannot juſtiſy entring to take them, without B. 's licence. Semb. Cin. 


EL 246. R. 2 Ral. x5. Vide ſupra. 


Tho he has licence from B.'s wiſe in his abſence. R. per three 7. 


Cre. El. 246. | 


So, he cannot take his goods where they are ſubſtantially altered; : 


. 


as, if timber is uſed to build a houſe. Mo. 20. | 
_ So, if the defendant has a right to dig and take clay, &. as tenant, 
he cannot take that dug by another, tho” no tenant. R. Cro. E. 


434. 
| ( 3 M 4c. ) Title with colour to the plaintiff. When coleur foal be 


given.] So, the defendant may plead title in himſelf by deſcent, fine, 


feoffment, deviſe, &c. and give colour to the plaintiff, 


Colour is a feigned title given by the defendant to the plaintiff in 


aſſiſe, treſpaſs, &c. when the deſendant would refer his title to the 

court without ſending it to /ay gens; for without ſuch colour his plea 

will amount to the general iſſue. D. & St. I. 2. c. 53. R. 10 Ce. 
go. Dr. Leyfield. | 8 


ovly 


And colour muſt be always given, when the defendant's plea goes 


ue 
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only to the poſſeſſion ; for, notwithſtanding, a right NDP remain in the 
plaintiff: as, if the defendant pleads a deſcent. 10 Co. 90. 5 

So, if the defendant pleads that A. was ſeiſed in fee or of the 
freehold, and he as ſervant and by his command entred; for the 
plaintiff may have a _ by leaſe for- -years or fan 10 oa 
89. 5. Cre. El. 76. 

So, if the defendant: pleads that thi goods” were n in his 
manor, or ſold in market overt, being ſtolen de quodam ignoto, he ſhall 
give colour; for % ignotus perhaps was the plaintiff. 10 Co, go. . 

But when the defendant's plea bars the plaintiff 's right and pro- 
perty, no colour is neceſſary: as, if the defendant pleads a collateral 
warranty, and relies upon it. 10 Co. 90. a. 

Or, an eſtoppel, or fine with proclamations. Bid. 

Or, an act of parliment; for in theſe caſes the Fer will be bar - 
red, tho' he had a right hy fore. 10 Co. go. 6. 

80, if the plea bars the plaintiff and his blood for ever. Bid. 

80, if the plea goe s to tlie plaintiff's right or property: as, if the 
defendant pleads that A. was poſſeſſed of goods, and fold them in 
market overt, there needs no colour; for the you avoids the plaintiff's | 
property. bid. 

Or, that A. was poſſeſſed, and B. hole and waived them i in er manor. 
10 Co. 90. 6. 

T hat the goods were wreck. Bid. 

Wat they were tithes ſevered from the nine _ ; for this takes away 
the property of every other. K. 10 Co. 9 | 

So, that A. enfroffed B., and he as his ns entred ; -for when he 
ſhews*how A., who had the fee or freehold, was intitled, che right 
ſhall not be. intended in. the plaintiff. 10 Ce. 90. a. 

That A. lord of the manor approved the common, is a good plea 
to an aſſiſe for common, without colour. 
So, if the defendant intitles him by the plaintiſf himſelf, colour ĩ is 
not neceſſary. 10 Co. 91. a. | 
4s, by a leaſe for life or years from the plaintiff; | 
80, if the plea is to the writ or the action of the writ, colour i is not 
neceſſary. 10 Co. 91. a. 

So, if the defendant pleads a general bar, no colour is neceſſary. 

So, where the defendant admits that the plaintiff had an eſtate, N 
which is now defeated by condition, entry, c. 

Iln treſpaſs, if plaintiff declares on his poſſeſſion, and defentdane 
makes title, and gives colour, and plaintiff replies de injuria, 8&c. and 

traverſes defendant's title, it is ſufficient ; for he need not reply a 

title, poſſeſſion being enough Nen N nga bed v. W 

19 G. 2. Str. 1238.3 | 


(3 M41.) What hes ſhall be good.) Every e muſt be matter 
of law, which does not lie in the knowledge of Jay gens : as, a claim 
by colour of a charter of feoffment by which nothing 2 Oc. 
10 Co. 91. 6. 2 Cro. 122. 

By a grant of a reverſion to which there was no attornment. 2 Cro. 
122. 

80, it muſt be a matter which would be 2 good title if it was real. 
10 Co. 91. . 

* muſt be matter which has * appearance of a continuing title : : 

3324 and 


— 


* d Nn N Y N 82 
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and therefore, if it is 7 colour of a leaſe for the liſe of 2 „ it muſt. 


ſay, now living ; for 
10 Co. 91. 6. 


he is dead, there is no appearance of title. 
80, colour muſt be given from him who firſt conveyed, otherwiſe 


all prior conveyances are waived. 10 Ca. 89. 91. b. 


But default of colour is form only, and aided upon a general de- 
murrer. 10 Co. 95, a. R. 2 Cro. 229. | | 


So, if the defendant gives the plaintiff a real title, it is bad; * 
it ought to be colour of title only: as, in treſpaſs for goods, if the 


defendant pleads that A. poſſeſſed gave them by deed to the plaintiff, 


who claiming by it, the defendant retook them, it is bad; for a gift 


by deed is a good title. R. 2 Cro. 122. 


\ 


So, if the defendant pleads that the plaintiff by colour of a leaſe 


for years, c.; for a leaſe gives a title to the poſſeſſion. Ibid, 
By colour of letters patent. Bid. G | | 


(3 M 42.) Other juftifications.] So, the.defendant may juſtify treſ. 
paſs guare clauſum or domum fregit, by entry to execute proceſs. Vide 


ante, (3M 24.) 


Or, to make a diſtreſs. Vide ante, (3 M 25.) 

To make uſe of his way. Lut. 1427. | | 

In the highway. Win. 1004. Vide Chimin, (D 1, 2.) Vide ante, 
(3K 25.) | gs | ; 

Or, common, [The defendants juſtified in treſpaſs under a right 


ol common of paſture : the plaintiff replied an incloſure and approve- 
ment of the place where, Cc. by the lord of the manor averring a ſuf- 
ficiency of common left for the defendant, “ and all other perſons of 


right having and uſing common,” c., the defendant traverſed the 


_ ſufficiency in thoſe words; and after verdict for the plaintiff on an 


iſſue on that traverſe, the court refuſed to grant a repleader, ſaying 
thoſe words meant“ all perſons having a right to uſe the common.” 
Parnham v. Pacey, C. P. H. 18 Geo. 2. Willes, 532.)—Vide Common, 
(F 1, &c.)—Vide ante, (3 K 24.) K 
- To make perambulation. Co, Ent. 65 1. b. 

To take his corn, cattle &c. „ 


To repair his houſe, watercourſe, Cc. or to remove a nuſance. 


Io fiſh in his ſeveral or free fiſhery. Hard. 407. Vide Piſcary 
(A—B). | 7 


| So, the defendant may juſtify by command of another defendant 
who pleads at guilty ; for his plea ſhall not take away from his ſer- 
vant his juſtification. R. 2 Mod. 67. CP 
So, to treſpaſs by B., the defendant may plead in bar a recovery 
by himſelf againſt him in ejectment. R. 1 Leo. 313. 3 Leo. 104- 


Or, a recovery or bar in another action for the ſame treſpaſs. 


Vide Action, (K 1, c.) | 


If the defendant juſtifies by title to a manor, houſe, Ec. it is not 
ſufficient to ſay unde locus in quo, & c. is parcel, without ſaying that 


fuit tempore tranſgreſſionis ſuppoſit. 1 Leo, 77. 


[If the locus in quo, in treſpaſs guare clauſum, & c. is the inheritance 
of the crown, (as Windſor Great Park,) defendant, on not guilt7 


pleaded, cannot give in evidence that it was a common highway. 


Marlborough v. Grey, M. 1728, Bunb. 259.] . 5 
hail above may juſtify the breaking and entring the houſe * 
| | | the 


a > nnd a. 
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(the outer door being open,) i in which the cate reſides, in order to 
zek for him, for the purpoſe of rendering him. GSheert v. Brooks, 


C. B. M. 33 Geo. 3. 2 Hl. Bl. 1 20.] 
[Such a juſtification is good without averring that the rina 


was in the houſe at the time. Bid.) 
[And in ſuch a plea an averment that the defendants duly became 


bail and entred into a recognizance, is ſufficient, without ſtating that the 
principal was delivered to their cuſtody. 16id.] 

[Juſtification under a cuſtom for all the inhabitants to walk and ride 
over a cloſe of arable land at 'all ſeaſonable times in the year, was 
holden bad, becauſe it appeared that the treſpaſs was committed when 
the corn was ſtanding, tho' the defendant averred it was a ſeaſonable 
time. Bell v. Wardell, C. P. E. 13 Geo. 2. Willes, 202.] © 

[What is a ſeaſonable time is Py a queſtion OY and POay of 5 


fact. Bid. 


(3 N) Pleading 5 in Warrantia chart 


(3 N i.) When it lies. 


A Wii of warrantia charte lies when a man b deed icon ati- 

other with warranty, the feoffee may have this writ againſt the 
ſeoffor or his heir. F. N. B. 134. D. 
And the writ ſays, quod juſte warrantizet manerium de D. quod tenet 
E tenere de eo clamat, & unde chartam ſuam habet, or chartam A. le- 


tris ſui cujus heres ipſe eft, &c. Ibid. E. 
But it is not material whether he holds of the defendant or another 


Did. 
So, it is not neceſſary that the plaintitr had a charter of warranty, 
tho' the form is ſuch ; for the plaintiff ſhall have a warrantia charte, 
where he holds by homage anceſtrel, which imports warranty. Bid. F. 
Or, if he claims by exchange, without expreſs warranty in the 
deed. ©, F. N. B. 135. B. | 
So, a leilee for life, or donee in tail, rendring rent, ſhall have a 
warrantia charte ; for by the ſtatute d bigamis ch. ult. the reverſion 


and rent contain warranty. F. N. B. 134. G. 
Zo, a warrantia charte lies quia timet, before action ſued, as well as 


after. Jbid. K. 135. L. Hob. 21. 

So, it lies before action ſued, tho' the plaintiff may be impleaded 
in an ion in which voucher lies; and if he is afterwards impleaded 
in ſuch adion, he muſt vouch, or have a ſcire facias upon the judg- 
ment in . gre chartæ. 2 N. 5. 134. K. 1 35. A. Bo. R. AP. 
240. KR. Mo. 8 

So, it lies * placito in an action in which voucher lies, and if 
the plaintiff recovers his warranty, and afterwards loſes his land, he 
ſhall „1 an habere facias ad valentiam without a kh N F. N. B. 
135. 

So, if the vouchee does not appear N * the ſequat. ſub 2 periculo. 
Co. Lit. 102. a. 

80, if a man is impleaded in aſſiſe, writ of entry in the nature of 
an aſſiſe, Cc. where voucher does not lie, and loſes his land, he may 
aſterwards have warrantia charte, F. N. B. 134. jp 

But if he loſes his land in an action in which he may vouch, and 

'b 


A 1 


_ 1992 | 
be Joes net vouch, he cannot afterwards have + warrants chart, 


—————— . - ASI one, A. a” 


7 


p EAR R. 


F. N. B. 134. J. 

. A fortiori if he rouches and has Judgment to recover in value, Ga. 
Lai. 102. a. 55 

80, he ſhall not "A a e en if there bo no wa 


In the conveyance by which the land paſſed, or in the releaſe or con- 


firmation of it. Hob. 21. Vide ſupra. 


So, no one ſhall have a warrantia charte if he is impleaded, when . 


bes is only pernor of the profits, and not terre tenant. F. N. B. 135. C 


If he is in of another eſtate by which the warranty is determined, 


N. G. 
| ( 3N 2.) Proceſs. 


The proceſs i in warrantia charle 1 is ſummons, attachment, and dif. 


treſs infinite. 


And if nibil i is returned, a capias lies, as in covenant. 


(3 N z.) Count. 


The count in warrantia charte muſt ſhew * ſpecialty of the war. 
ranty and lien. Hob. 21. | 
And therefore, if it is upon a warranty in a fine, it muſt how the 


. fine, and to whoſe uſe it was, and the default in the defendant to war- 


— 


rant. Hob. 20. 
So, the count and writ muſt ſhew the ſpecial caſe for warranty. 
R. Mo. 360. 

. Warrantia charts lies in hater county the plaintiff pleaſes, if no 


place i 1s mentioned where the deed was dated; if it is mentioned, it 
muſt be in that county; and in warranty by reaſon of homage aun- 


cęſrel, where the land lies. F. N. B. 135. F. 
But, if it ſhews a joint warranty by 4. and his ſon, it may chi 


the ſon as heir to 4. Mo. 20. 


So, the count concludes ad damnum of the plaintiff. Hob. 23. 
Tho' the writ be quia timet, in which caſe he ſhall not recover da- 


mages. Vid. 
(3 N 4.) Plea. 


The deſendant may plead that the plaintiff is not yet impleaded, 
on which the plaintiff ſhall have his judgment immediately ; for it 
admits. his lien to warranty, Hob. 23. F N. B. 134. K. 

So, the defendant may plead that the plaintiff was not tenant of 
the land the day of the writ urchaſed, for warrantia charte lies only 
by the tenant of the land. * Hob, 22. Mo. 860. 

But tenant by admittance is ſufficient; for the vouchee may have 


| A warrantia cbarta to deraign the warranty paramount. Hob. 22. 


So, he may plead the EY: bar non dedit or non concgſſit, &c. ; for 
if _—_y pa ed ny the deed, the warranty does not bind. Hob. 22, 


Mo. 860. 


(3 N 5. 1 


All the ſands which the defendant had at the time is the writ ſhall 

be bound by the judgment, tho aliened afterwards.” F. N. B. 134. J. 
If there is judgment for the plaintiff, and he is afterwards im- 

'eaded fer rem, f 

860. 


e may have a ſcire facias upon the judgment. But 
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But tho' the plaintiff has judgment in a marruntis charte, whereby 
Fig war which the defendant had at the time of the writ purchaſed, 
is bound; yet, if the plaintiff is afterwards impleaded for the land 
warranted, and loſes it, if he does not vouch the warrantor, he ſhall 
not have the benefit of his judgment in warrantia 1 F. N. B. 
Lian | | +: ok BA 0 N hn: 
** if he is impleaded in aſſiſe, or ſcire faciat, &c. in which he 
cannot vouch, he ought to give notice to him who made the war- 
ranty, and inquire what defence he ſhall make, otherwiſe he ſhall 
have no advantage of his recovery in warrantia charte. © E F. N. 3 
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(3 O) Proceeding in Waſt. 


(3 O 1.) Proceſs. 


TRE original in waſt is a ſummons, which was given by the 
A. W. 2. 14. inſtead of a prohibition at common law. 2 Inf. 
* | * | | | 


: And if it be againſt a tenant in dower, or guardian, it does not 
recite the ſtatute. F. N. B. 55. C. Lut. 1548. £2 

But a writ againſt tenant for life or years recites the ſtatute. Bid. 

So, if it is againſt tenant by the curte/y. F. N. B. 56. C. 

If the ſtatute is recited, it is ſufficient, tho? it is not exactly recited. 
Lut. 1548. Vide Action upon Statute (I). | 98 

Tho' the concluſion of the writ is larger, or leſs than the recital: 
28, if [terris] is omitted in the recital, and at the concluſion the waſt 
is alleged in terris. Lut. 1548. F. N. B. 56. J. | 

Or, if the ſtatute is recited in terris, domibus, boſcis, et gardinis, and 
waſt is alleged in terris only, or a houſe only, c. Lit. 1548. 

At the return of the ſummons, the defendant may caſt an eſſoign. 
After return of the ſummons, or if an eſſoign is caſt, at the day to 
which it was adjourned, by the /f. W. 2. 14. the plaintiff ſhall have 
an attachment, Clift. 825. 8 3 * 5 

If an eſſoign was not caſt upon the ſummons, it may be at the re- 
turn of the attachment. | 

By the . W. 2. 14. if the defendant does not appear upon the at- 
tachment, 2 di/fringas goes. Clift. 828. | 

If the defendant does not appear upon the di/tringas, by the fat. 
. 2. 14. mandetur vicecom. quod in propria perſond aſſumpt. ſecum duo- 
decim, &c. accedat. ad locum vaſtat. & inquirat de vaſto, & poſt inquifi= 
* retorn. procedat ad judicium ſecundum quad continet., in flat. de 
DU. 8. e 1 | 

The judgment ſhall be god recuperet locum per wif. jur. R. Ow. 12. 
Pop. 24. Co. Ent. 696. ö. 27 | 4 on 9 
Tho? all the proceſſes are returned nichil, ſo that it may be that the 
defendant was never ſummoned, nor any writ ſerved, yet if he does 
not appear upon the diffringas, an inquiry of the waſte ſhall be 
awarded. 2 IA. 389. 1 wi a 7 
I default * tenant by the curteſy, or in dower, as well as for 
liſe 3 N 1046. (or SING. edit. 1680.) N 
And thete ſhall be an inquiry of the damages, as well as of the 
waſt. R. Cro. El. 18. K. Hutt, 44. en = 8 


But if the defendant appears upon the dyfringas and pleads, tho' 
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he afterwards makes default, there ſhall: be no inqui of 
this caſe is not within the purview of the ſtatute. ' 2 1220 2 _ f 
So, if there be judgment by confeſſion, nil dicit, or non ſum igſor- 5 1 
if 


matus, there ſhall be inquiry of damages r for the waſt j 
fellcd. X. Cro. El. 18. Hut. 44. . 42 i wy 9 8 


And if he releaſes his damages, the plaintiff ſhall have es | oy © 
immediately for the place waſted. Hut. 44. | 
And the ſheriff need not go to the a waſted in perſon. K. ” 
| Poph. 24. 

Yet judgment may be entred or viſum — Ow. i 1 
Poph. 25. 4 

And if the inquiry is by more jurors than twelve, it will be good. 
Y R. Cre. Car. 414. A 

And they may find entire damages for all the waſt aſſigned. R. 
Cro. Car. 414. th 

A writ for waſt in dote muſt be againſt the wife. Reg. 72. a. | 
And it ſhall not be ſaid waſt by exile, except where the _ 6c 
of a manor are expelled from the manor. Did. F. N. B. | 

So, a writ by him in remainder executed by the — ft uſes ſet 
man be ſpecial. R. Dal. Fo by 
(3 O 2.) Count. ex 
(3 O 2.) Muſt ſhew the plaintifſ"s title.) By whom waſt ſhall be is 
6 vide Wat, (C 2, 3.) 2 
In waſt the plaintiff mak ſhew how he is entitled to the inherit- a 
ance. 2 Rol. 832. J. 40. Hob. 84. Vide ante, (C 34.) to 
And therefore, if he counts upon a leaſe by Himtelt he muſt ſhew 22 
his ſeiſin in fee and demiſe to the defendant. Tel. 140. 
If upon a leaſe by his anceſtor, he muſt ſhew ſeiſin, a demiſe to 22 
the defendant, and deſcent to the plaintiff. Co. Ent. 708. 6. 
Tf the plaintiff claims by fine, he muſt plead the fine, and the uſes oth 
of it. Co. Ent. 700, 701. Clift. 8 19. ; 
If by common recovery, he muſt ſhew the recovery and uſes. Win, ( 
Ent. 1025. (or 1139. edit. 1680.) Lut. 1541. Clift. 814. £ 
If by grant of the reverſion, he muſt ſhew how he claims ex of and 
fignatione. 2 Rol. 831. J. 40. 2 Sand. 230. 234. Co. Ent, 693- Ls 
Win. Ent. 1050, 105 1. (or 1164.) Lut. 1543. IM 
If the plaintiffs tue as parceners or joint-tenants, 1 declaration the 
ſhall ſhew that they are ſo. Vin. Ent. 1049. (or 1 163.) 8 
If the plaintiff ſues as rector, Se. in jure ecclgſiæ, he mult ſhew vie. 
that he is ſo. Win. Ent. 1047. (or 1161.) "Ml 
If huſband and wife in right of the wite ſue, oy muſt allege L 10 
the reverſion in both. R. Hob. 1. 5 
But if he concludes ad exharidation., it ſupplies the omiſſion of 8 
what eſtate he was ſeiſed after a verdict. Per tuo J. Cro. El. 57- tern 
So, if he counts of a feoffment to A. to the uſe, c. it is ſufficient Auer 
without ſaying that it was to A. and his heirs. | R. Hob. 84. | = 
If the plaintiff ſhews the ſpecial matter it is ſufficient, tho he does T 
not name himſelf aſſignee. R. 2 Rol. 831. J. 50. 2 ann» 
30, if the writ is general, cujus heres the plaintiff i is, tho he has | 534. 
2 ſpecial inheritance. R. 1 Leo. 48. DE Z 0 
80, if the Ts ſhews a fins to the uſe of B. for life, and af- hic 
| terwards bag i 
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terwards to A. and the heirs of his body, and afterwards to the plain - 
tiff in fee, and that A. died, per quod B. was ſeiſed for life, remain- 


der to the plaintiff, and that B. committed waſt to his diſheriſon, this 
ſupplies the omiſſion that A. died without iſſue. K. Grb. Car. 401. 
If the plaintiff has the reverſion, he ſhall ſay that the defendant 


| holds of him. 2 Kol. 830. J. 36. 


Otherwiſe, if waſt is brought by him in remainder. Lid. J. 38. 


40. Dal. 5. . | ; 
Or, by the lord who has by elcheat, for there is no tenure of him. 


Hut. 110. 


(30 3.) How the woſt ſhall be charged ; in the tenet or the tenuit.] 


Againſt whom waſt ſhall. be brought, vide Waſt, (C 4, 5.) 

The plaintiff muſt always charge the defendant in the fenet or in 
the tenuit, for there is no other form. R. Cro. Zl. 356. 

And muſt charge him as aſſignee, exccutor, &c. Co. Ent. 693. 


And muſt charge him by virtue of the leaſe by which he is poſ- 
ſeſſed; as, if he be in, in his remitter, he muſt charge him as tenant 
by his ancient leaſe. 2 Rol. 831. J. 7. SPL 1 


If the defendant is in by deviſe, he muſt charge him as tenant 
ex legatione. Ibid. J. 21. R. Hut. 110. Co. Ent. 700. I 
If the defendant claims by a remainder for life or for years, which 
is now in poſſeſſion, he may be charged upon a demiſe to him. 


2 Rol. 831. I. 25. | | 1 55 
But, if the defendant is in by the ſtatute of uſes, it is ſufficient 


to charge him generally, without ſaying of whoſe demiſe. R. 2 Leo. | 


222. 5 


Waſt by an infant againſt his guardian ſhall be always in the tener. 


2 Rol. 829. J. 51. 
So, againſt tenant for life it ſhall be in the fenet, for there is no 
other form. 2 Rol. 830. J. 3. ET Des 4 
Tho' after the waſt he granted over his eſtate. 2 Rol. 829. J. 45. 
Or, the leſſor had entred for forfeiture or condition broken. | 
90, if a woman tenant for life commits waſt, and aſſigns her eſtate, 
and takes huſband, it ſhall be againſt them that tenent. 2 Rol. 829. 
b. 53s N ; 
But waſt by an heir after full age againſt his guardian, ſhall be in 


| the tenuit. 2 Rol. 830. l. 18. 20. Co. Lit. 54.4. | 


So, againſt a tenant for another's life after the death of cgſui que 


vie, 2 Rol. 830. J. 15. 


f Or, againſt tenant for years after the term expired. 2 Rol. 830. 
10. | WOT | 
Or, after forfeiture. Bid. I. 16. BOL? » TY 41 
So, if a woman commits waſt, and then ceſtui que vie dies, or the 
term expires, and ſhe takes huſband, the declaration ſhall be quod te- 
nuerunt. Ibid. I. 25. | Ay 
Or, that the wife, /um ſola, tenuit. Bid. l. 30, | 
The declaration ſhall ſuppoſe that the defendant tenet ad terminum 
—_— tho' he holds only for one year, or half a year. Co. Lit, 
4 RE 1 


I the leaſe is to two, and the writ ſuppoſes qued n ol een, 


which imports a joint eſtate, it is good; tho' one of the defendants 


bas it by aſſignment from the leſſee. R. z Lev, 48. If 
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Poph. 25. 
(3 0 4.) Conformable fo the __ "Che declaration muſt a 


the waſt conformable to the writ ; for if the writ is for waſt i in land, , | 


2 it is aſſigned i in cutting wood, it is bad. Mo. 73. Vide ante 
E13.) 
If it is for three ville, and the declaration i is for wall s in one or in 
another vill. R. Mo. 862. 


5: ) Particularijing the quantity oy quality, &c.} 80, it muſt 
het; riſe the quality or quantity of the walt; as, if it is in cut- 


ting trees, he mult ſhew the number of the trees. 2 Kol. 832. 
J. 50. 

If waſt conſiſts i in quantity, it muſt fig lo many carettat. 1bid. 
J. 52. 

If waſt is aſſigned i in domibus, it met new the particular defects. 

II it is affigned in land, it muſt ſay in what pariſh it hes. R. 
3 Leo. 


waſt aſſigned in wood, parcel of the premiſes, it is bad; for it can- 
not be parcel of the manor, and alſo of the other lands. Bid. 

So, it is ſufficient to aſſign waſt directly without ſhewing the par- 
ticular manner in which it was committed; as, if the waſt is by a 


ſtranger, it is ſufficient to ſay that the defendant committed waſt | 


in cutting, &c. without ſaying in fm the ſtranger. 2 Ra. 
833. . 7. 


If it is in germint, it is ſufficient to ſay that he deſtroyed the ger- 


mins generally, without ſaying that he ſuffered the hedges of the 


wood to be neglected, whereby cattle entred and eat the 24A | 


Did. J. 5. 


(306. ) Muft be 20 cthbwreditationem querentis. ] So, the declar- 
ation muſt be ad exhereditationem of the plaintiff. | 
If the plaintiff is ſeiſed in right of his wife, it ſhall be ad EPO 
 Fationem of the wife. 2 Rol. 832. J. 15. 20. 
If waſt be by an abbot, prior of an hoſpital, c. it ſhall be ad ex- 
Bereditationem domus, hoſpital., abbat., or ecclefe. Ibid. l. 30. 


So, if there are ſeveral plaintiffs in waſt, there may be ſummons = 
and ſeverance ; for it is real * and is ad — Oe 2 20 i 


307. 
(305. ) Pleas. 


(3 O 7. ) No waſt committed. To an action for waſt the general 
iſſue is no waſt done. 2 Sand. 238. Co. Ent. 700.9708. | 

And this admits nothing, but puts the whole declaration in iſſue. 
K. Lut. 1547. 

And it may be pleaded in All cafes'where there is no Salt; 1, if 
deſtruQion happens by tempeſt, lightning, enemies, &c. 


excuſe. 

80, if there is 4 leaf to 40. for d years, and afterwards a leaſe 
to B. for ten years, in walt againſt B. for waſt during ws two years, 
he cannot plead no wo done. R. 3 Leo, 203. So, 


If be declares upon ſeveral demiſes, it vin be e good. K. Ow, 11. 


9. 
If the demiſe is of a moiety of a manor and other lands, 1 the 


But it is no NG where the defendant has matter of juſtification or 


= reverſion generally will be bad. Co. Lit. 356. a. 
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30, he may plead. as to part of the waſts aſſigned, no weſt done. 


Ent. 702 
on ah. * A are aſſigned, and the defendant is not guilty of part 


of any, he may plead no vaſt done to all together, and need not ier 
2 —— part ur no waſt. Lut. 15 50. Win. *. I 168. | 


(30 8.) Releaſe.] So, the defendant may plead in bar a releaſe. 
from the plaintiff, or one of the ere 9 H. . 1 15. K Hof. 


63016.) 


(30 9.) Accord. To — in the tenuit, accord with catifaftion. 
R. Cro. El. 357- Gs. Ent. 707. b. Vide Accord, (A 1.) 6. 


(3 O 10.) Pleas in abatement.] So, the defendant may glen 4 an 

abatement to the plaintiff's title: as, if he entitles himſelf to the rever- 
ſion in fee by deſcent, the defendant may plead a deviſe to the plaintiff 
in tail. Lut. 155 7. 
And need not traverſe the deſcent but if he does, it will be good 
upon a general, tho' not upon a ſpecial demurrer. R. Lut. 1558. 
So, the defendant may plead that the plaintiff has nothing in re- 
verſion. Tel. 141. 

But he ought to ſnew how the reverſion is diveſted, for 1 in 


Except where waſt is brought by a grantee of the reverſion. Ibid. 
_ So, if the plaintiff's title fails pendente lite, the defendant may plead 
it after the laſt continuance. 

As, if his reverſion fails. Tel. 141. 

I he Kn tenant in tail after poſſblity. 1 Rel, 106, 


(3 0 11. 9 Tr juſt enen. For repairs] So, the defendant may 
plead in juſtification, that he took for repairs. Co. Ent. 703. a. Win. 
Ent. 1029. (or 1142. edit. 1680.) Fide Wa}l, (E 1, &c.) 

That he pulled down, to rebuild and repair the houſe, fences, & c. Win, 
Ent. 1029. 1067. (or 1142. 1182.) 

That he took for repair of the fences and other neceſſary uſer. Bid. r02g. 
or 1142. 

But it . not ſufficient to ſay, that he took for repairs, if he inns 
not add that he uſed or keeps or ons R. 3 Lev. 323. 


63 0 12.) Fer boots.) So, he may plead that he took for other ne- 
ceffary boots: as, for fuel. Co. Ent. 703: 4. Win. Ent. 1032. or 
1144. Vide Waſt, (E 1, Sc.) 

Or, for neceſſary wainboot, cartboot, or plowboot. Win. Eur. 
1030. 1055. (or 1144. 1169.) = 
Or, for gates, ſtiles, &c. Jbid. 1031. (or 1145.) 3 = 
Or, for making utenſils of huſbandry. -1kd. 105 5. (or 1169.) | | 

Or, for hedgeboot. Co. Ent. 703. a. 
| [But theſe juſtifications muſt be pleaded ; they cannot be 1 in 
evidence under the general iſ ue. Reg. Plac. 272+] 


(3 O0 13.) Aride mortus.] So, he may plead that they were aride 
, nee fruum nec oli portan. "* 
* it is not ſufficient to ſay un aride, cave, in eee, 
| pus « 
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PLEADER: 


| puaride; Anglice pollards, non haben. ſions maberemium ro loin Ji det 
edificiis. R. Mo. 101. "Ir 4 this 1 
(30 14.) Luke without eee Ke. 1 80, he may vlead that | 3 
the leaſe; was without impeachment of waſt.. R. 2 Rel. 835. J. 10.15. In 
Co. Ent. 694. b. Vide Wat, (E 3.) | - 
Wat the plaintiff's anceſtor pa a 1 ond 2 4 the trees to him, 4 
Win. Ent. 1043. (or 1157. edit. 1680.) Fo 
That the leſſor covenanted that the leſſe might cut down trees, Find 
Hard. 113. 1 Leo. 117. 2 
But it is no bar, that the leſſor covenanted to Topelrs and that he A 
did it for him. R. Mo. 23. | poin 
. "Ro 
(3 01 5. In excuſe. - Reparavit. 7 8⁰5 the ent may vlead i in FS. 
excuſe quod reparavit before the action brought; for the j jury muſt A 
view the place waſted. 5 Co. 119.6. 2 Infl. 307. A 
Quod re-edi ificavit, and ſince kept in repair. 2 Leo. 189, | juro 
But reparavit pendente lite 1s no plea. 2 Haß. 307. 6 "oh 
(3O 16.) A releaſe.] So, the defendant may plead a releaſe from 9 
the p laintiff. 
* if the waſt is by two plaintiffs i in the auen a releaſe by one is * 
a bar to both. 2 f. 307. "hes 
But where waſt is in the tenet, a 1 bor one n bars himſelf "> 
only. Bid. Vide ante, (3 O 8.) | | jura 
30 17.) Repari non potuit.] So, the defenilant may 1. that it b 
was ſo ruinous at the commencement of his leaſe guod reparari non 
potuit. Mo. 54. Win. Ent. 1045. 2 11 139 edit. 1680. ) Vide Wot, 
Wu | . 
(3 0 18.) No 2 So, me defendant 1 plea, no demiſe by t 
made to him. wal 
Or, no demiſe as to part. Co. Ent. fon, b. D | ther 
Or, that wood was excepted by the Sana Vin. Ent. 1062. (or k 0 
2176. ) | N um 
Or, nibil habet ex afſignatione de B. Bid. 7 30 
80, that,, after the demiſe, the defendant aſſigned, before which 5M 
aſſignment no waſt was done. Co. Ent. 697. b. - _ 
— Replication. To e. before waſt 3 0 | plaintif may dan 
reply, that the aſſignment was by fraud, and he afterwards took the 1 
ts. Bid. 698. a. que 
Fg if the defendant rejoins he muſt traverſe the e, of the / 
profits, not the fraud. R. 5 Co. 77-6. | l 


(3 0 19.) 4 Re remainder-man alive.) So, the defendant May 
plead, a meſne n man fill alive. Win. Ent. 1019. (or 113% 
edit. 0 N » . py | : 

; (3 O 20.) Venire facias. 
After ifſues joined upon ſeveral pleas, if the venire  facias recites the 
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this implies quod inguir. of the ſeveral iſſues. R. Cro. Car. 381. 
sss Ohne Walt. . 


In waſt, if iſſue is joined, the jury ought to have a view of the 
place waſted, otherwiſe the trial ſhall be ſtaid. Lut. 1558. 2 Sand. 


"nd en if waſt is aſſigned in ſeveral places, the jury may 
find no waſt done in a plate of which they had no view. Per Dy. 
1 Leo. 267. 5 


And they ought to have a view, tho? the ifſue is upon a collateral 
point, and the waſt is confeſſed. Per two F. Glanv. cont. Noy, 5. 


The venire facias ſhall be, that the jury thall have a view. Win. 
Ent. 1039. (or 1153. edit. 1680.) ER 8 | 
And fix jurors at leaſt muſt have the view. 2 Sand. 254. > 
And, if it is not returned, the court may examine whether the 
jurors have viewed or not. [bid. „ 
80, if it is returned, the court may examine; for the return does 
not conclude the parties. 2 Sand. 255. ä 
But, if the waſt is aſſigned in a wood parſim, it is ſufficient, if 
the jury view the wood, tho? they do not enter into it. R. 1 Leo. 267. 
So, if it be in ſeveral rooms of a houſe, it is ſufficient, if they 


* 


have a general view of the houſe. Bid. | 


So, it is not neceſſary, that the officer return, upon the diftringas 


: juratorum, that the jury have viewed. R. 2 Sand. 254. 


Or, that he be preſent at the view. 2 Sand. 255. 


3 0 22.) Judgment in Waſte. 
What ſhall be recovered, vide Na. 


If there be judgment for want of an appearance upon the diffringas 
by the /. W. 2 14. the ſheriff taking twelve, c. ſhall go to the place 


waſted and take an inquiſition of the damage, and upon the return 
thereof there ſhall be judgment. R. Ow. 12. Vide ante, (3 O1.) 
If the defendant ſuffers judgment by confeſſion, nil dicit, or non 


um informatus, there ſhall be inquiry of the damages only, Vide ante, 


(3O 1.) 


If the judgment is againſt the defendant in the zenet, it ſhall be pro 


loco vaſtato, and for damages. 


If the judgment is againſt the defendant in the fenuit, it ſhall be for 
damages only. | F200 

If the verdict is for the defendant, the judgment ſhall be guod 
querens nil capiat, & c. and the defendant eat fine die. 2 Sand. 247. 

And if the defendant will not pray judgment, to avoid a writ of 
error, it may be entred, upon the prayer of the plaintiff, againſt him- 
ſelf. R. 2 Sand. 253. 


PLEDGE. 
Vide Chancery, (4 A 1, Sc. Mortgage. 
| PLEDGES. 


| Vide Bail (C).—Phader, (C 16.3 K 5) 


3 PEEADER 
| defendant fecit vgſtum, as the plaintiff alleges, it is ſufficient; for | 
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